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After Sears, Roebuck and Co. (“Sears”), the appellant,
term nated Edward L. Whol ey, the appellee, fromhis position as
Security Supervisor at the Sears store in G en Burnie, Maryl and,
Whol ey sued Sears and Paul Ei seman, a Regi onal Manager of Asset
Protection Services for Sears, for wongful discharge and
def amati on, anong other cl ai ns. The case was tried before a
jury, in the Circuit Court for Anne Arundel County, which
returned a verdict agai nst Sears on Whol ey’ s wongful discharge
claim in favor of Sears on the defamation claim and in favor
of Ei seman on both clains. The jury awarded Whol ey $166, 000 in
danmages.

From a judgnent entered on that verdict, Sears appeals,
presenting five questions for review. Four of the questions it
presents raise a single |legal issue: Wether, on the facts nost
favorabl e to Whol ey, his termi nation violated a cl ear mandat e of
public policy. For the following reasons, we answer that
guestion in the negative, and reverse the judgnent.

FACTS AND PROCEEDI NGS

Whol ey was enpl oyed by Sears inits Gen Burnie store for
24 years. He began as a security officer in 1972, and within a
year was pronmoted to Assistant Security Manager. In 1980,
Whol ey again was pronoted, to Security Manager. Finally, in

1994, he becane a Security Supervisor. From 1980 until Sears



termnated his enploynment in 1996, Wholey's work involved
i nvestigating enpl oyee theft.

Begi nning in 1973, Whol ey al so worked as a constabl e for the
District Court of Maryl and. In 1980, Whol ey becanme a deputy
sheriff for the Anne Arundel County Sheriff’'s Ofice. He still
was working in that position as of the date of trial.

In 1994, a new store manager was hired at the G en Burnie
Sears. Around March of 1995, Whol ey began to notice that the
st ore nmanager sonetines would renove itenms of nerchandise from
store display areas and put them in his office. As far as
Whol ey could tell, the items then would “just disappear.”
Whol ey did not see the store nmanager renove any of these itens
from his office or take any of them from the store wthout
paying for them Whol ey suspected, however, that the store
manager was stealing the merchandi se.

I n Novenber 1995, Whol ey noticed that the store nmanager had
two pairs of pants, “one or two” sweaters, and a jacket—all
Sears nerchandi se—+n his office. The itens all bore store price
tags. Whol ey checked the store's cash registers to see if the
store manager had purchased any of the items. When he found no
receipts reflecting purchases, Woley suspected that the store
manager was going to steal the itens by wearing or carrying them

out of the store. He contacted Ei seman, who was responsi bl e for
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security at the den Burnie Sears, and told him of his
suspi cions. Ei seman suggested that Whol ey use a van to perform
surveillance on the store mmnager’s office from an outside
wi ndow. Whol ey did so, but the viewfromthe van was so |limted
t hat Wholey could not tell from his surveillance whet her the
store manager was renovi ng, or had removed, any of the itens of
mer chandi se from his office.

Whol ey reported to Ei seman that the surveillance from the
van was inadequate and asked perm ssion to enter the store
manager’s office at night to search it. Ei seman granted
perm ssion. On the night of Novenmber 29, 1995, Whol ey entered
and searched the store nmanager’s office. He al so searched a
| ocked drawer in the office, which he opened wth his
fingernail. \Wholey's search revealed sonme but not all of the
mer chandi se that he earlier had seen in the office. He did not
know what had happened to the m ssing itens of merchandi se. He
acknow edged at trial that these itenms could have been returned
to the display floor.

From November 30, 1995 through Decenmber 14, 1995, Whol ey
continued to observe the store manager’s novenents. During that
time, he did not see the store manager renove any of the itens

fromhis office.



On Decenber 15, 1995, Whol ey | earned that the store manager
had made an inquiry about what tinme one of the security guards
woul d be coming on shift. Wen he |learned that, he suspected
that the store manager was going to renove the items of
nmerchandise in his office fromthe store early the next norning
and take them w thout paying for them Whol ey contacted
Ei seman, told himof his suspicions, and requested perm ssion to
install caneras in the ceiling of the store nmanager’s office, to
observe the store mahager’s actions.! According to Whol ey,
Ei seman gave him perm ssion to install the caneras.

During the early norning hours of Decenber 16, 1995, Whol ey
and Darlene Hill, the Security Manager for the G en Burnie
Sears, installed the caneras. Afterward, Hill went honme and
Whol ey remni ned at the store.

Later that norning, but before the store nanager arrived at
wor k, Whol ey called Ei seman and reported that the caneras had
been installed. During this conversation, \Woley was watching
the store's security caneras and noticed Sam Al exander, the
District Store Manager and Ei seman’s superior, enter the store.
Whol ey asked Ei seman whether he had told Al exander about the

installation of the cameras in the store manager's office.

The caneras in question did not record sounds.
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Ei seman replied that he had not. Ei seman then ended the
conversation with Whol ey and cal |l ed Al exander.

Sonmetime in the next two hours, Eiseman made a return call
to Wholey and told him not to use the cameras in the store
manager's office and to di sable them Ei seman expl ai ned that he
had told Al exander and Thomas Peake, Sears's Human Resources
Manger for the Northeast Region, about the canmeras and they had
ordered that the caneras not be used, because the store nanager
“deserve[d] nobre respect.” VWhol ey conplied with Eiseman's
directive and di sabl ed and renoved the caneras. He discontinued
his investigation of the store manager.

Thr oughout the tinme he was i nvestigating the store manager,
VWhol ey never saw the store manager commit the crinme of theft (or
any other crine). Also, at no tinme during the investigation did
VWhol ey act in his capacity as a deputy sheriff for the Anne
Arundel County Sheriff's Departnent.

On February 6, 1996, Woley was termnated from his
enpl oynment by Sears. Eiseman met with himthat day and told him
t hat Al exander and Peake had not approved of his handling of the
i nvestigation of the store manager (particularly, t he
installation of caneras in the store manager’s office). Wen
Ei seman asked Wholey to resign, Woley refused, and then was

fired. Seven nonths |ater, Wholey brought this suit against
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Sears and Ei seman, in the Circuit Court for Anne Arundel County.?

Sears nmaintained that it term nated Wholey's enploynment
because he m shandl ed security problens that occurred at the
G en Burnie store during a severe blizzard in January 1996.
Whol ey took the position that that was a pretext, and that the
true reason for his firing was in retaliation for his
i nvestigating suspected theft by the store manager. In the
posture in which this appeal presents itself, we shall assune
that Sears discharged Wwoley for his handling of the
i nvestigation of the store manager, as Wol ey contended, and not
for any alleged actions or inactions by himduring the January
1996 blizzard.

Wth respect to the wongful discharge claim Sears filed
a motion to dismss, which was denied, and then a motion for
sunmary judgnent, which also was denied. In both notions, it
argued that, assum ng the facts as alleged and as |later
testified by Wholey in deposition, Wholey's termnation from
enpl oynment did not violate a cl ear mandate of public policy, and

t hus was not actionable. See Adler v. Anmerican Standard Corp.,

2As originally filed, Woley's conplaint stated clainms for
wrongful di scharge, defamation, and breach of contract agai nst
bot h defendants. The circuit court granted nmotions to disn ss
t he breach of contract claims. Its ruling in that regard is not
an issue in this appeal.
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291 M. 31 (1981) (“Adler 1”). Sears advocated that position

again during trial, when it nmoved for judgnment at the cl ose of
Whol ey’ s case and again at the close of the entire case. Each
time Sears raised this issue, \Woley responded by arguing that
the public policy of Maryland favors the investigation and
prosecution of crimes and that when Sears term nated him for
i nvestigating suspected theft by the store manager, it did so in
contravention of that clear mandate of public policy.

The trial court agreed with Wholey on the public policy
i ssue. After denying Sears's notions for judgnent, it
instructed the jury as follows, over Sears's objection:

[I]n order to recover for wongful discharge, [Wholey]

must show, one, an at-will enploynment relationship,;

two, that he was term nated by the enployer and that

the discharge was contrary to a clear mandate of

public policy. .

Now, there is a clear public policy in Maryl and
favoring the investigation and prosecution of cri m nal
of f enses.
If you find that the notivation of [Sears] in

firing [Woley] was in retaliation to [Woley’s]

i nvestigatory activities, then that notivation would

contravene the stated public policy of Maryland. You

must also find that [ Whol ey’ s] i nvestigatory

activities were lawful and in accordance with the

stated procedures set forth by [ Sears].

Wthin ten days after entry of judgnment, Sears filed a
nmotion for judgnment notw t hstandi ng the verdict, again asserting
that Wholey’s discharge did not violate a clear mandate of

public policy. Sears also filed a notion for a new trial, in
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which it argued that the jury had failed to consider the issue
of mtigation of damages. The circuit court deni ed both notions
on July 12, 1999.

Sears then noted a tinely appeal.

DI SCUSSI ON

Sears contends that wth respect to Woley' s wongful
di scharge claim the circuit court erred in denying its notions
to dismss, for summary judgnent, for judgnment, and for judgnment
notwi thstanding the verdict, and in instructing the jury,
because on the version of the facts nost favorable to Whol ey,
his term nation fromenploynent did not violate a clear nandate
of public policy, as a matter of law. Sears argues that there
is no clear mandate of public policy favoring the investigation
of suspected crimnal activity in Maryland; therefore, Wholey's
claimwas without | egal foundation. |In pressing this argunent,
Sears relies primarily upon the decision of the United States
Court of Appeals for the Fourth Circuit in Adler v. Anerican
St andard Corporation, 830 F.2d 1303 (4th Cir. 1987) (“Adler

1117y, 3

3The questions presented by Sears in its brief are:

1. Whet her the trial court erred in denying
Appellant's Motion for Summary Judgnent.
2. Whet her the trial court erred in denying

Appellant's ©Mtion for Judgnent and Motion for
(continued...)
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VWhol ey counters that the circuit court properly concl uded,
as a matter of law, that in Maryland there is a cl ear mandate of
public policy in favor of investigating crimnal activity.
Therefore, its denial of Sears’s motions and its instruction to
the jury were not in error. |In advancing his argument, Whol ey
relies primarily upon the Court of Appeals’s favorable reference
to Pal mateer v. International Harvester, 421 N. E. 2d 876 (II1.
1981), in Adler I, 291 Md. at 39.

Whol ey was an at-will enployee of Sears: He did not have
an enmploynment contract and was hired for an indefinite term
See Samuels v. Tschechtelin, 135 WM. App. 483, 525 (2000)
(citing Hrehorovich v. Harbor Hosp. Ctr., 93 Ml. App. 772, 790
(1992); Shapiro v. Mssengill, 105 Md. App. 743, 754 (1995)).
Ordinarily, an at-will enployee may be discharged by his
enpl oyer for any reason or for no reason. Bagwell v. Peninsul a
Reg'l Med. Ctr., 106 Md. App. 470, 494-95 (citations omtted).

The tort of wongful discharge is a narrowexceptiontothis

wel | -established principle. The elements of the tort are: " (1)

3(...continued)
Judgnent Notwi t hstandi ng the Verdict.

3. Whet her the trial court erred in its instructions
to the jury.

4. Whet her the trial court erred in denying
Appellant's Motion to Dism ss the Conpl aint.

5. Whet her the trial court abused its discretion in

denyi ng Appellant's Mdtion for New Tri al
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that the enployee was discharged; (2) that the disni ssal
vi ol ated sone cl ear mandate of public policy; and (3) that there
is a nexus between the defendant and the decision to fire the
enpl oyee.” Shapiro, 105 M. App. at 764 (citing Leese V.
Bal ti nore County, 64 Wd. App. 442, 468 (1985)). A public policy
must be clearly mandated to serve as a basis for a wongful
di scharge action because that "limts judicial forays into the
wi | der ness of di scerning 'public policy' without clear direction
from a |legislature or regulatory source.” Mlton v. IIT
Research Inst., 138 F.3d 519, 523 (4th Cir. 1998); see also
Gaskins v. Marshall Craft Assocs., 110 wd. App. 705, 715 (1996)
(citation omtted). "When a plaintiff fails to denonstrate that
his or her grievance is anything nore than a private dispute
regarding the enployer's execution of normal managenent
operating procedures, there is no cause of action for [wongful]
di scharge."” Lee v. Denro, 91 Md. Ap. 822, 833 (1992).
“‘Legislative enactnents, prior judicial decisions, [and]
adm nistrative regulations’ are ‘the chief sources of public
policy.”” Bleich v. Florence Crittenton Servs. of Baltinore,
I nc., 98 Md. App. 123, 134 (1993) (quoting Lee, 91 M. App. at
830 (citation omtted). VWhile it is possible that a clear
mandate of public policy my exist in the absence of a
constitutional, statutory, or regulatory pronouncenent, this
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possibility “should be accepted as the basis of judicial
determ nation, if at all, only with the upnost circunspection.’”
Townsend v. L.WM Mnt., Inc., 64 M. App. 55, 61-62 (1985)
(quoting Patton v. United States, 281 U. S. 276, 306 (1930)); see
al so Bagwel |, 106 M. App. at 495-96 (“[R]Jecognition of an
ot herwi se undeclared public policy as a basis for judicial
deci sion invol ves the application of a very nebul ous concept to
the facts of the case, a practice which should be enployed

sparingly, if at all.” (citations and internal quotation marks
omtted)); Lee, 91 M. App. at 831 (noting that, although
“Maryl and appel | ate courts have deci ded several cases involving
[wongful] discharge clainms since Adler, they have never found
such a claimto be stated absent a discharge which violates a
public policy set forth in the constitution, a statute, or the
common |aw’) (citations omtted).

The Court of Appeals first recognized the tort of wongful
di scharge in Adler 1, supra, 291 M. 31, in which it was
responding to two certified questions posed by the United States
District Court for the District of Maryland. The pertinent
facts of Adler | are as follows. Three years after Gerald F.
Adl er was hired by Anerican Standard, he was appointed acting
presi dent of one of its subsidiary conpanies. Adler discovered

that the outgoing president of the subsidiary, Bernard G eene,
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had been using a conmpany account to pay ki ckbacks to clients and
had been altering conpany records to cover up the schene. Adler
reported this information to two of his superiors and told them
that he planned to disclose it to high conpany officials at an
upcom ng neeting. The night before the nmeeting, Adler’s
superiors fired him Soon afterwards, Greene was reappointed
presi dent of the subsidiary conpany.

Adl er sued Anerican Standard for wongful discharge,
all eging, inter alia, that he had been di scharged to prevent his
di sclosure of a nunmber of “inproper and possibly illegal
practices,” by G eene and Anerican Standard. (These practices
included attenpts to treat capital expenditures as expenses;
paynent of commercial bribes; falsification of corporate sales
and incone data and alteration of comercial documents to
support the falsified information; m suse of corporate funds by
officers for their personal benefit; manipulation of work-in-
progress inventory information; and alteration of forecasts in
connection with intra-corporate financial reporting.) Adler |
291 Md. at 33. The district court certified two questions to
t he Court of Appeals:

(1) Is a cause of action for “[wrongful] discharge”

recogni zed under the substantive |aw of the State of
Maryl and? [ and]
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(2) Do the allegations [by Adler], if taken as true,

state a cause of action for “[wongful] discharge”

under the substantive |law of the State of Maryl and?
ld. at 32.

After surveying decisions of courts that had consi dered the
cause of action for wongful discharge, discussing those
deci sions adopting the tort, and exam ning the violations of
public policy that other courts had rul ed sufficient to make the
di scharge of an at-will enployee actionable, the Court of
Appeal s responded affirmatively to the first question. It
answered the second question in the negative, however, saying
that Adler's allegations were not sufficient to state a cause of
action for wrongful discharge. Adler had argued, inter alia,
that Greene’s conduct violated MiI. Code (1957, 1976 Repl. Vol .)
art. 27 8§ 174, which makes it a crime for officers of a
corporation to fraudulently sign or assent to any statenent
"containing untruthful representations of [the corporation's]
affairs, assets or liabilities with a view either to enhance or
depress the market value of the shares therein, or the val ue of
its corporate obligations, or in any manner to acconplish any
fraud thereby . . .." The Court held that the avernents in
Adl er’s conplaint were “too general, too conclusory, too vague,

and lacking in specifics to nmount up to a prima facie show ng
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that the cl ai med m sconduct contravened 8§ 174 and hence vi ol at ed
the public policy of this State.” Adler I, 291 Md. at 44.

Adl er’ s conpl ai nt does not assert t hat t he
falsification of corporate records was done with an
intent to defraud either stockhol ders or the public at
| arge by enhancing or depressing the market val ue of
[ Ameri can Standard’ s] shares or other obligations. As
a result, the allegations of the conplaint do not set
forth a violation of the conduct proscribed by § 174.
| ndeed, during oral argument of the case before us,
Adl er’ s counsel was asked whether his conplaint was
intended to allege the commssion of a crime. 1In
response, he stated that he could not say one way or
the other whether the clainmed m sconduct constituted
a crinme.

I d. at 44.

After the case was returned to the district court, Adler
anended his conplaint to allege, inter alia, that other
enpl oyees of Anerican Standard had vi ol ated various federal and
state tax |l aws and that he was term nated from enpl oynent so as
to conceal these alleged violations. Anerican Standard again
moved to dism ss, arguing that the statutes in question did not
establish a clear nmandate of public policy that would support a
cause of action for wongful discharge. The court denied the
nmotion, ruling that Adler had

alleged, wth sufficient particularity, that he

threatened the exposure of [Anerican Standard’ s]

viol ati ons of federal tax laws, that he was fired as

a result and that the tendency of such firing was to

prevent the disclosure of these violations, in
contravention of a clear federal public policy, which
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is incorporated as a public policy by the State of
Mar yl and.

Adl er v. Anerican Standard Corp., 538 F. Supp. 572, 580 (D. M.
1982) ("Adler 11").

On the eve of trial, Adler told the court that he intended
to prove that Anmerican Standard had term nated himto concea
violations of theft and federal mail fraud statutes in addition
to the statutes that he had identified in his second anmended
conplaint. At the close of the evidence, the federal district
court ruled that Adler had failed to prove that Anerican
Standard had violated any of the statutes referenced in his
second anended conpl aint. Nonet hel ess, it sent the w ongful
di scharge claimto the jury. It instructed the jury to find for
Adl er on that claimif it determned that his term nation had
resulted fromhis stated intention to disclose the kickbacks and
fromthe ensuing cover-up. The jury found for Adl er and awar ded
$1, 232,000 in conpensatory danmages.

In Adler 111, the United States Court of Appeals for the
Fourth Circuit reversed, holding that Adler had failed to prove
that the decision to termnate his enployment had been in
violation of a clear mandate of public policy. The Court held
that, while the public policy of Maryland clearly proscribes

termnating an at-will enployee for refusing to engage in
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illegal activity or for complying with, or stating an intention
to fulfill, a statutorily prescribed duty, it did not proscribe
term nating such an enployee for whistle blowing.” The Fourth
Circuit made the follow ng pertinent observations:

Limtation of the claim for [wongful] discharge to
situations involving the actual refusal to engage in
illegal activity, or the intention to fulfill a
statutorily prescribed duty, ties [wongful] discharge
claims down to a manageabl e and cl ear standard. This
anal ysis i s consonant with the stated i ntenti on of the
Maryl and Court of Appeals in Adler [I] to preserve the
rights of the enployer to term nate enpl oyees at wll,
subject only to the limted exceptions created by
statute and to the relatively limted instances where
a clear mandate of public policy has been viol ated.
As a general prudential rule, legislatures have
traditionally been reluctant to inpose affirmative
obligations on citizens to report or prevent crinmes
because defining what is a crinme and to whose
know edge is a very difficult and intrusive inquiry.
This reluctance inparts caution to this court.

I n the absence of a clear declaration by a Ieglslature
or the Maryland Court of Appeals that an action for
[ wongful] discharge should be extended to situations
where the discharged enployee clainms to have had the
know edge and the intent to report wrongdoing to a
hi gher corporate official, this court should not
create such a ruling. We find that the district court
erred in determning that the plaintiff had properly
stated and proved a cause of action for [wongful]
di scharge under Maryl and | aw.

VWhat Adl er presented at his trial was little nore
than the allegations and the reasonable inferences to
be drawn therefrom that were presented to the
Maryl and Court and found insufficient to represent a
violation of “sonme clear mandate of public policy.”
His allegations and his evidence reveal nothing nore
than his discharge resulting from his intention to

“bl ow the whistle” on illegal activities condoned by
his supervisors . . . and their efforts to protect
t hensel ves by discharging him This is not a
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violation of clearly mandated Maryl and public policy

and it does not involve an effort by Adler to fulfill

a statutorily prescribed duty nor his failure to

engage in illegal activity.

ld. at 1307 (footnote omtted) (enphasis added).*?

As we have said, while Sears relies on Adler |11l to support
its argument on appeal, Whol ey urges us to follow the hol ding of
the Suprenme Court of Illinois in Palmteer v. International
Harvester, supra, 421 N E.2d 876, a case that was decided two
nmont hs before Adler | and was cited favorably by the Court of
Appeals in Adler 1. In Palmteer, an at-will enployee of the
def endant suspected that a co-enployee mght be commtting

theft. He reported his suspicions to local |aw enforcenent

officials, and offered to assist themin the investigation and

4Judge Butzner wote a dissenting opinion in Adler IIl, in
whi ch he di sagreed with the majority’s holding that Maryl and | aw
did not provide Adler with a viable claim for wongful
di scharge. Relying on Adler’s trial testinony that he woul d not
condone or participate in the future illegal activities
al | egedly pl anned by ot her enpl oyees of Anmerican Standard, Judge
But zner observed:

It is Adler’s refusal to commt unlawful acts that

di stingui shes this case from those where whistle

bl owers, who did no nore than accuse other persons of

derelictions, were not given protection. |ndeed, when

a whistle blower is also the person who nust decide

whet her a course of illegal conduct wll continue

inplicit in his disclosure of the illegality to his

superiors is his renunciation of its continuance in

t he absence of any express intention to the contrary.
ld. at 1308 (Butzner, J., dissenting). We note that, unlike
Adl er, Whol ey would not have faced civil or crimnal liability
for the actions of the store nmanager.
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trial of the enployee. Wen his enployer |learned of this, it
fired him In a4 to 3 decision, the Supreme Court of Illinois
held that terminating an at-will enployee for reporting a crine
to the authorities is contrary to the ?lear public policy
favoring investigation and prosecution of crimnal offenses,”
and therefore gives rise to a cause of action for w ongful
di scharge. 1d. at 880. 1In Adler I, our Court of Appeals quoted
fromthe majority's opinion in Pal mateer. It also quoted the
dissent's criticism however: "*"Here the public policy
supporting the cause of action cannot be found i n any expression
of the legislature but only in the vague belief that public
policy requires that we all become “citizen crime fighters.”’”
Adler I, 291 Md. at 39-40 (quoting Pal mateer, 421 N. E. 2d at 881)
(citation omtted)).?®

In the twenty years since Adler | was deci ded, the Maryl and

appellate courts have on a nunber of occasions considered

5Since Adler I, the Court of Appeals has cited Pal mateer v.
I nternati onal Harvester, supra, one nore tine. I n Makovi v.
Sherwin-W Il liams Co., supra, 316 M. 603, the Court observed
that Pal mateer illustrated the ?perform ng an inportant public

obligation” category in which sone courts have identified a
cl ear mandate of public policy as identified in Note, Protecting
Enpl oyees at W I | Agai nst Wongful Di scharge: The Public Policy
Exception, 96 Harv. L. Rev. 1931, 1936-37 (1983). (This Court
has cited Palmteer once, wth respect to the tort of
intentional infliction of enotional distress. Peoples Sec. Life
Ins. Co., 81 MI. App. 420, 437 (1990), vacated, 322 M. 467
(1991).
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whet her and what public policies exist, and are sufficiently
clear, so that, when inplicated in the term nation of an at-wl|
enpl oyee, they wll support an exception to the at-wll
enpl oynent doctrine. Recently, the Fourth Circuit observed that
t he cases in which the Maryl and appel |l ate courts have identified
a clear mandate of public policy are Ilimted to two
ci rcumst ances: ?(1) Where an enployee has been fired for
refusing to violate the law or the legal rights of a third
party, . . . and (2) 'Where [an] enployee has been term nated
for exercising a specific legal right or duty,” MIlton, 138 F. 3d
at 522 (quoting Thonpson v. Menorial Hosp. at Easton, 925 F.

Supp. 400, 406 (D. M. 1996).6

’For exanpl es of cases in the first category, see Kessler v.
Equity Mgnt, Inc., 82 M. App. 577, 586-90 (1990) (concl uding
t hat wrongful discharge action lies for term nation of at-will
enpl oyee for refusal to break into apartnents of residents
del i nquent in rent); see also Makovi v. Sherwin-WIllianms Co. 316
Md. 603, 630-31 (1989) (noting that several states have
recogni zed wrongful discharge causes of action for refusing to
commt unlawful acts (citations omtted). For exanples of cases
in the second category, which are nore numerous, see Insignia
Resi dential Corp. v. Ashton, 359 Md. 560, 573 (2000) (holding
that a wongful discharge actionlies for termnating an at-w ||
enpl oyee for refusing to submt to quid pro quo sexua
harassnent); Mol esworth, supra, 341 Ml. at 628-37 (finding a
vi abl e cause of action for wongful discharge when an enpl oyer
di scharged an at-will enployee in violation fo the Fair
Enmpl oynent Practices Act when the Act did not set froth a
sanction for the enployer); Wtson v. Peoples Sec. Life Ins.
Co., 332 M. 467, 480-81 (1991) (concluding that a w ongful
di scharge action lies for termnation of at-will enployee for

(continued...)
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In MIlton, supra, 138 F. 3d 519, the Fourth Circuit, applying
Maryl and |aw, adhered to its holding in Adler 111 that
di scharging an at-will enployee for ?whistle-blowing” is not a
viol ation of clearly mandated Maryl and public policy, unless the
enpl oyee had a legal duty to report the crimnal activity. In
that case, the enployee becane convinced that the enployer
corporation was engaging in illegal schemes to avoid reporting
certain taxable income to the Internal Revenue Service. He
reported his concerns to others in the conpany, and an internal
investigation of the matter revealed that at |east sone of his
concerns were justified. When his superiors failed to take
action to rectify the problem the enployee reported his
concerns to the chairman of the board. His superiors then

denoted him when he conplained, he was fired. The Fourth

6(...continued)

bringing suit against another enployee for ”workplace sexual
harassment culmnating in assault and battery”); Ewng V.
Koppers Co., 312 M. 45, 50 (1988) (holding that a w ongful
di scharge action lies for termnating at-will enployee solely
because he filed a workers' conpensation claim; De Bl eecker v.
Mont gonery County, 292 M. 498, 506-13 (1982) (holding that a
wr ongful discharge action will lie for termnating an at-w ||
enpl oyee for exercising his First Amendnent rights); Bleich, 98
Md. App. at 134) (finding a viable wongful discharge claimfor
term nating an at-will enployee for fulfilling a statutory duty
to report child abuse or neglect); Mniodis v. Cook, 64 Ml. App.
1, 10 (1985) (permtting an at-will enployee to pursue a
wrongful discharge claim based on his refusal to take a lie
detector test when such a demand is prohibited by statute).
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Circuit affirmed a federal district court's dism ssal of the
enpl oyee's wrongful discharge claim because he did not (and
could not) allege that he was fired for refusing to engage in
unl awful activities hinmself, or that he had a statutory duty to
di sclose the conpany's wongdoing to its board. See al so
Thonpson, 925 F. Supp. at 407-08 (applying Maryland |aw and
hol ding that an at-will hospital enployee did not have a cause
of action for wongful discharge when his enploynent was
term nat ed for reporting to f eder al authorities a
m sadm ni strati on of radi ation, which was the duty of the
hospital alone); Shapiro, 105 MI. App. at 768-69 (refusing to
consider a claim of wongful discharge “absent some clear
mandat e” or duty for which the plaintiff hinself “actually coul d
be held responsible”).

As the divergent opinions in Palmteer and Adler 111
illustrate, appellate courts in this country are not all of the
sanme view on the question whether an at-will enployee who was
fired for ?whistle blowi ng” can sue for wongful discharge when
he was not personally obligated to report unlawful conduct but
his act of doing so was beneficial to society:

Appell ate courts in some jurisdictions that have

all owed a cause of action for retaliatory discharge

have refused to extend protection to the whistl ebl ower

primarily on the ground that the whistleblower is a
vol unteer, not relying on a personal |egal obligation.
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WIilliam J. Holloway & M chael J. Leech, Enploynent Term nation
Ri ghts and Renmedies 179 (2d ed. 1993) (citations omtted); see
also 2 Henry H. Perritt, Jr., Enployee Dism ssal Law & Practice
§ 7.35, at 99 (3d ed. 1992) (citations omtted); 1 Paul H.
Tobias, Litigating Wongful Discharge Clains § 5:07, at 24
(2000) (citations omtted). In contrast, other jurisdictions
conclude that, when an enployee investigates and reports
crimnal activity,

the enployee seeks to benefit society as a whole,

i nstead of asserting a personal right. . . . There is
no public policy nore  fundanent al t han t he
governnment’s efforts to protect life and property than
enf orcenent of the laws. . . . Perm tting enpl oyees

to fire whistl ebl owers underm nes public policy.
1 Tobias, supra, 8 5:13, at 41 (citations omtted).

In the case at bar, Wholey, like the plaintiff in Pal mteer,
points to the general theft statute, at M. Code (1957, 1996
Repl . Vol., 2000 Supp.), art. 27 8 342, as the source of the
?cl ear mandate of public policy” supporting his wrongful
di scharge action. That statute makes theft a crinme, but does
not inpose on citizens a duty to investigate or report theft.
Mor eover, investigation of theft against Sears was the essence
of Wholey's job responsibility. In that respect, we find the
deci sion of the Supreme Court of Virginia in City of Virginia

Beach v. Harris, 523 S.E 2d 239 (2000), enlightening.
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In Harris, an officer with the City of Virginia Beach Police
Depart ment was i nvestigating a burglary conpl ai nt when he becane
i nvolved in a physical altercation with the sister of the tenant
whose apartnment had been burglarized. After the situation had
cal med down, the officer contacted his supervisor, and told him
what had happened. Anot her officer at the scene told the
supervisor that the officer's actions had caused the incident to
escal at e.

The supervisor decided not to bring charges against the
victims sister until an investigation of the incident was
conpleted. He instructed the officer who had gotten into the
altercation to release the victims sister to the custody of the
internal affairs division. The officer did so, but also
obtained a warrant against the victims sister, which he had
anot her officer serve. The officer also obtained a warrant
agai nst the victim When the officer's supervisor |earned about
t he warrants, he demanded that the officer give hi mthe unserved
warrant for the victim The officer did so and the supervisor
pl aced the warrant in his desk. When the charges against the
victims sister came to trial, the captain of the City of
Virginia Beach Police Department sent a letter to the court
requesting that they be nolle prossed because the officer had

obtained the warrant w thout perm ssion. The officer then
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appeared before a magi strate and obtai ned warrants against his
supervisor for two charges of obstruction of justice and one
charge of delay in executing | awful process. At that point, the
of fi cer was di scharged from enpl oynent.

The of ficer brought a wongful discharge acti on agai nst the
City of Virginia Beach and several nmenbers of the police
depart ment. He argued that the crimnal statutes prohibiting
obstruction of justice and delay in executing |egal process
established a clear nmandate of public policy that the City
viol ated when it discharged him At the close of the evidence,
the trial court held that the officer had been wongfully
di scharged because no one, including the officer's supervisor,
had the authority to order a police officer not to arrest a
person who had violated the |law and, as a matter of |aw, the
City of Virginia Beach was liable. The jury returned a verdi ct
agai nst the individual defendants.

The Supreme Court of Virginiareversed. Wth regard to the
liability of the City of Virginia Beach, it observed that, under
Virginia law, an at-will enployee my recover in a wongfu
di scharge claim if he can show that his term nation was in
contravention of a statute “designed to protect the <property
ri ghts, personal freedons, health, safety, or welfare of the

people in general.’” 1d. at 245 (citation onmtted). The court
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held that the officer could not rely on the general obstruction
of justice crimnal statute as a basis for his wongful
di scharge claim however, because the statute,

defines the elements of, and sets forth the crim nal

penalties for, the crime of obstruction of justice,
and, accordingly, reflects the General Assenbly’s

i nt ent to pr ohi bi t interference with t he
adm ni stration of justice. That section does not
explicitly state any public policy, but, like all

crimnal statutes, it has as an underlying policy the
protection of the public’'s safety and wel fare. .
However, [the officer's] reliance on the statute is
not in accord wth that policy. | nstead, [the
officer] is attenpting to use [the general obstruction
of justice statute] as a shield to protect hinself,
not the public, fromthe consequences of his decision
to charge [his supervisor] with obstruction of justice
despite his supervisor’s order to take no further
action in an official capacity with regard to any
aspect of the incident involving [the tenant and his
sister]. To utilize this crimnal statute as [the
of ficer] suggests would allow wongful discharge
| awsuits to be pursued by virtually any police officer
who believes that personnel decisions obstructed the
officer’'s enforcenment of the | aw

ld. at 246 (enphasis added). The court applied the sane
analysis to the statute prohibiting delay in executing | awful
process crimnal. 1d. at 246 n.10.

From our exam nation of the Maryland decisional |aw and
ot her pertinent authorities, such as the opinion of the Suprene
Court of Virginia in Harris, we conclude that no clear nandate
of public policy was inplicated in Sears’s term nation of

Whol ey’ s enploynent, as a matter of |aw. In those Maryl and
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cases recognizing a mandate of public policy well-established
enough to form the predicate for an action for wongful
di schar ge, there was a preexisting, unambi guous, and
particul ari zed pronouncenent, by constitution, enactnent, or
prior judicial decision, directing, prohibiting, or protecting
t he conduct (or contenpl ated conduct) in question, so as to make
t he Maryl and public policy on the topic not a matter of judicial
conj ecture or even interpretation. For exanple, in Mniodis v.
Cook, 64 MJ. App. 1, in which we held that the defendant
enpl oyer was subject to a wongful discharge action for
constructively term nating enpl oyees who refused to submt to a
lie detector test, it was not necessary for us to specul ate, on
t he vague basis of whether it would be beneficial to society as
a whol e, about whether the public policy of Maryl and di sfavored
enpl oyers subjecting enployees to polygraph exam nations. The
General Assenbly had nmde plain, by enacting a statute
prohi biting that very conduct, where the state stands on t hat
issue. See id. at 6-7 n.1 (quoting Ml. Code (1979) art. 100 8§
95).

The conduct at issue in this case is one enployee's act of
i nvestigating possible theft fromhis enpl oyer by a co-enpl oyee.
Nothing in Maryland’'s general theft statute or any other

enact nent mandates that a citizen of Maryl and who suspects that
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anot her person (co-enployee or otherwi se) nay have committed a
theft nust report, let alone investigate, that suspicion.
| ndeed, there is no enactnent that would require a citizen to
report, let alone investigate, an admtted act of theft. To be
sure, it mght serve the public good for citizens to look into
possi ble crimnal acts of others, including co-enployees, and
report their suspicions to the authorities. W do not subscribe
to the view, however, that conduct we m ght think would pronote
t he good of society as a whole is, because we think so, favored
public policy of this State. To find a clear mandate of public
policy, we nust look to already existing sources of policy
expr essi on. In the absence of any |egislative or existing
judicial pronouncenent in this state directing private citizens
to investigate possible acts of theft by co-workers or others,
we find no origin for the public policy essential to Woley's
wrongful discharge claim

It is worth noting that while Wholey relies on the | anguage
of the court in Palmateer v. International Harvester to support
his public policy argument, that court did not hold that the
public policy of Illinois favored citizens conducting their own
i nvestigations of possible crimnal conduct of co-workers. The
court focused its attention on the enployee’ s act of reporting

his co-enployee’'s crimnal act to the police. |In Maryland, we
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have found a clear mandate of public policy in favor of
reporting possible crimnal conduct of others to the authorities
when, by statute, a person is required to nmake such a report.
See Bleich, 98 wd. App. at 135-46. There was no such statutory
directive in this case.

Mor eover, even if we were to assume, hypothetically, that
there is a clear mandate of public policy in Maryland favoring
private citizen’s reporting, and even investigating, crimna
conduct of co-enployees, we still would not find that policy
inplicated here, for nmuch the sane reason that the court in
Harris rejected the officer’s claimthat he was advanci ng public
policy by pursuing charges against his supervisor.

As we have pointed out, it was Wholey’s job to investigate
possi bl e theft by Sears enpl oyees agai nst Sears. He was hired
and paid to serve that function, and to do so at the direction
of supervisors who were the ultinmate decision-mkers about
whet her, when, how, and to what extent to investigate and pursue
enpl oyees suspected of having commtted theft against the
busi ness. Like the officer in Harris, Woley s invocation of
public policy would serve not to benefit the public good, but to
convert his at-will enmploynent to one in which he no | onger
woul d be subject to direction from superiors and instead woul d

have de facto lifetime tenure. So long as Wholey' s job
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consisted of investigating possible crimnal activity by co-
enpl oyees, he would be inmmune from being discharged, because
term nating his enploynent necessarily would interfere with the
supposed public policy favoring citizen investigation of crine.’

Maryl and’ s public policy exceptiontothe at-will enpl oynment
doctrine did not limt Sears’s discretion to term nate Wholey’s
enpl oynment, under the facts npbst favorable to Woley. Because
the necessary | egal predicate for Woley's wongful discharge
clai mwas absent, we shall reverse the judgment of the circuit

court.

JUDGVENT REVERSED. COSTS TO BE
PAI D BY THE APPELLEE.

‘Before the trial court, Whol ey asserted that, if he had had
probabl e cause to suspect that the store manager was conmitting
the crime of theft, he would have had a duty, in his capacity as
deputy sheriff, to arrest him \Wol ey conceded, however, that
he was acting at all tines relevant to his case as an enpl oyee
of Sears, that his investigation of the store manager was
outside of his duties as a sheriff's deputy, and that he never
had probable cause to suspect that the store manager had
commtted a crinme, so as to trigger his duties as a deputy
sheriff. Therefore, any |egal duties that Whol ey may have had
in his role as a deputy sheriff were not inplicated by his
i nvestigation of the store manager.
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