REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1063

Septenber Term 1996

SEAT PLEASANT BAPTI ST CHURCH
BOARD OF TRUSTEES

KENNETH K. ATLANTI S LONG ET AL.

Davi s,
Eyl er,
Thi ene,

JJ.

Opi ni on by Davis, J.




Fil ed:
March 31, 1997



The Board of Trustees (appellant) of Seat Pleasant Bapti st
Church (the church) appeals froman order of the Crcuit Court for
Prince George's County mandating arbitration in its | awsuit agai nst
Kenneth K Atlantis Long, et al. (appellees).! Through a petition
for ex parte injunctive relief filed on January 23, 1995, appell ant
and the Board of Deacons of the church (the Deacons) asserted that
Long, once the pastor of the church, was fired but refused to
| eave; instead he absconded with church property. Appellant and
t he Deacons asked the court, inter alia, to restrain appellee Long
fromentering the church grounds or other church property, and to
prohibit Long's access to the church's bank accounts. The petition
al so asked the court to direct Long to return itens in his
possession "which are or could be construed to be the assets" of
t he church, and asked the court to schedul e a show cause hearing on
the i ssuance of a permanent injunction.

On January 26, 1995, the court issued the requested ex parte
i njunction. The court enjoined Long from undertaking any
obligations or actions on behalf of the church, fromentering onto
the property of the church for any purpose other than to return the
church's property, and from taking any action concerning the
financial or real property assets of the church. On February 1,

1995, Long filed a Mtion to Dismss the petition, which the

! Initially, the Board of Deacons and the Board of Trustees
of the church filed this action. On May 2, 1996, however, the
Board of Deacons dism ssed its action against Long, |eaving as
plaintiff only the Board of Trustees.
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circuit court dismssed as noot on April 24, 1995. Long filed his
own Petition for Ex Parte Relief and Energency Hearing on April 11,
1995, asserting that appellant and the Deacons were not the proper
Board of Trustees and Board of Deacons of the church. Long also
asserted that he was still the pastor of the church and that
appellant and the Deacons wongfully changed the |ocks on the
church. Their actions, Long said, prevented himand other nenbers
from worshipping in the church and also prevented him from
correcting unsafe building conditions that he was ordered to
correct by Prince George's County. Long asked the court to enjoin
appel l ant and the Deacons from preventing Long's and ot her church
menbers' entrance to the church for purposes of worship and
repairs.?

On August 14, 1995, appellant and the Deacons anended their
conplaint for injunctive relief, requesting a declaratory judgnment
that they are the proper Boards of Trustees and Deacons of the
church and that Long was properly renoved as pastor of the church
under the church's valid constitution. Appellant and the Deacons
al so asked the court permanently to enjoin Long fromentering the
church grounds and from presenting hinself as pastor of the church.

When no answer to the Amended Conpl ai nt was forthcom ng, appell ant

and the Deacons filed a Motion for Default Judgnent. The court
2 The record does not disclose the court's response to this
petition, if any. Regardl ess, the issue is not before us on

appeal .
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deni ed the notion on October 30, 1995 for, inter alia, |lack of a
mlitary affidavit and inproper service of process. On Novenber
20, 1995, appellant and the Deacons filed a Second Anended
Conpl aint, asking for the sane relief as in the Arended Conpl ai nt.

Long filed his Answer on Decenber 21, 1995. On January 17, 1996,

appel  ant and the Deacons fil ed another Mtion for Default Judgnent

t hat was never addressed by the court.?

A trial date for the matter was set for June 17-18, 1996
Difficulties in conducting discovery plagued the litigation but
need no detailed explanation here. After a status conference on
April 1, 1996, the court ordered appellant and the Deacons to anend
their conplaint a third tinme and to add several parties as
defendants in the matter. After another status hearing held on
April 25, 1996, the court issued a sonewhat Sol ononic order,
equitably dividing access to the church between the two groups
claimng exclusive right of access, pending the outcone of the
trial on the nerits.

On May 1, 1996, Long filed a prelimnary notion that asserted

a lack of necessary parties. He claimed that the individuals

8 We are sonmewhat at a |oss to decipher the record as it
pertains to the second Mdtion for Default Judgnent. Appellant and
the Deacons had alleged that the due date for Long's answer,
Decenber 20, 1995, had passed without a filing. The record
reflects that Long filed an Answer on Decenber 21, 1995. Thi s
Answer appears to be one day late. The court never ruled on the
Motion for Default Judgnent, however, and di scovery proceeded apace
wth no further nmention of this seemng irregularity by either
appel l ant or Long. Because no one appeals the circuit court's
failure to rule, we nove on wthout further coment.
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pursui ng an action in the court no |onger conprised the Board of
Trustees or the Board of Deacons of the church. Specifically, he
clainmed that additional people had been elected to the Boards of
Trustees and Deacons on January 18, 1995, and that in Septenber of
that year the church had conpletely replaced as Trustees and
Deacons the individuals who had filed suit on behalf of the Board
of Trustees and the Board of Deacons. The individuals styling
t hensel ves the Boards of Trustees and Deacons, maintained Long,
| acked standing to bring this action on behalf of the Boards.*

On May 2, 1996, appellant al one responded with a Third Amrended
Conplaint for Declaratory Relief. In this submssion, it named as
defendants, in addition to Long, those individuals styling
t hensel ves the Board of Trustees of Seat Pleasant Baptist Church:
d adel e Dosunnmu, Wendy Wat ki ns, Annetta MRae, Danl owel | Watkins,
Levy Blackwell, Rayfield Harrison, and Evelyn Brown.® To its
conpl aint for declaratory judgnent, appellant added one count of
civil conspiracy stemmng from an alleged conversion of church
funds and one count of trespass to land stemm ng fromentry onto

t he church property and the all eged renoval of equi pnent bel ongi ng

4 The subject of this appeal is whether the validity of the
proceeding that allegedly occurred on January 18, 1995 nust be
arbitrated. The validity of any elections held in Septenber of
that year and the issue of appellant's standing are not before us
on appeal .

5 Long, Dosunmu, both Watkinses, Blackwell, Harrison,
Brown, and McRae are the appellees in this appeal.
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to the church. For the latter two counts, appellant clained
conpensat ory damages of $150,000 plus interest and costs.®

On May 17, 1996, Long filed a Mdtion to Dismss. He clained
that the Third Arended Conpl aint created a contest over the "fair
conduct of an election"” of Trustees because the Conplaint alleged
that Long had inproperly attenpted to appoint a new Board of
Trustees on January 18, 1995, and that therefore no el ection was
hel d on that date. NARYLAND CODE ANNOTATED, CorPS. & Ass'Ns (C. A) § 5-
310 (1975, 1993 Repl. Vol.) requires arbitration of any contest
within a religious corporation "over the fair conduct of an
el ection.” | d. Consequently, Long argued, the court should
di sm ss the conpl aint.

The court entertained the Motion to Dism ss on June 4, 1996,
but took no testinony. Treating the notion as a Mdtion to Conpel
Arbitration, the court issued an order on June 4, 1996, staying all
matters in the case pending arbitration under C A 8§ 5-310.
Appel l ant appeals fromthis order, raising two questions for our
review, which we restate as foll ows:

l. Does C.A. 8 5-310 require arbitration of
this dispute as a contest "over the
voting rights or the fair conduct of an
el ection?"

1. Does C.A 8 5-310, as applied, violate

the First Anmendnent to the Constitution
of the United States?

6 It is unclear whether appellant claimed $150,000 for each
of the new counts or whether the anobunt clainmed was for damages
under both counts.
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We answer the first question in the negative. Consequently,
we do not reach the constitutional issue. W vacate the circuit

court's order and remand for further proceedings.

FACTS

The constitution of the Seat Pleasant Baptist Church specifies
that "[t]his Church shall be incorporated as a non-profit
institution.” Al parties inpliedly concede that the church was
i ncor porated under the Religious Corporation Law, C. A 8 5-301 et
sed., and that C A 8 5-310 therefore may apply. Long had been the
pastor of Seat Pleasant Baptist Church since January 24, 1993. On
Decenber 19, 1994, the Board of Deacons sent a letter to Long
asking for his resignation as pastor for "actions . . . strictly
contrary to the teaching of God's word . . ." and for a failure to
submt to the church docunentation certifying Long's ordination as
a Baptist mnister.” That sane day, a regularly schedul ed business

meeting of the congregation was held, at which Long attenpted to

take a vote — a vote that Long, in the court below terned
"advi sory" —on his continued tenure as pastor. Appellant clains
! In their Answers to the Second Anended Conplaint,

appel | ees clai ned no know edge of a neeting of the Board of Deacons
on Decenber 17, 1994. Appel l ees have failed to file a brief,
however. Although this does not shift the burden of persuasion
fromappellant to appellees, we will not ignore the fact that only
appel lant has provided us with a statenent of facts and proper
argunment in this case.
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that the neeting sparked a disturbance that was quelled only when
riot police intervened.

The controversy over what happened in the next nonth forns the
crux of this appeal. Appellant clains that, on January 1 and 8,
1995, the Board of Deacons announced fromthe pulpit that it would
take a vote to termnate or retain Long as pastor. The vote would
be taken, it announced, on January 19, 1995. Long, in the court
bel ow, denied that these announcenments were made.

Appel  ant al so clains that on January 15, 1995, Long announced
from the pulpit that he would hold a neeting at the church on
January 18, three days later. Appellees contend that Long hel d the
special called neeting to elect new officers, and that new Trustees
and Deacons were added to the Board of Deacons and Trustees at this
nmeeting. Appellant, for its part, alleged in the court bel ow that
Long called the neeting solely in order to preenpt his ouster as
pastor. Appellant also clainmed that, in fact, no elections were
hel d; instead, Long nerely appointed people at the neeting to serve
as Deacons and Trustees.

On January 19, 1995, appellant clains, the Board of Deacons

met as scheduled. The neeting took place in the church parking

lot.® Long alleged that this neeting never occurred. At the

8 Appel lant clainms that, on January 18, 1995, Long and
appel | ee Wendy Watkins contacted the Prince George's County fire
mar shall and requested an inspection of the church. After
i nspecting the church, the fire departnent closed the church
pending corrections of safety hazards. Appel lant's cl ear

(continued. . .)
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meeting, appellant clainms that the Deacons unani nously voted to
term nate Long as pastor of the church. By letter dated January
22, 1995, the Chairman of the Board of Deacons, Benjam n Exum
notified Long that his tenure as pastor was officially term nated
in a vote taken under Article Il, 8 2(a) of the church By-Laws and
Article VI, 8 3 of the church constitution. On January 20, 1995,
the Board of Trustees placed |ocks on the doors of the church

Subsequent events generated the petition for injunctive relief that
led to this appeal. These events, irrelevant to the issue at hand,
need no expl anation or description.

The circuit court inpliedly concluded that the Third Anended
Conpl ai nt asserted a contest over the voting rights and the fair
conduct of the alleged election on January 18, 1995. First, the
court reasoned, the events of January 18 either pertained to the
exi stence of an election, or they signalled the formation of a new
church by appellees under C. A 8 5-311. The court concl uded that
appel | ees were not formng a new church because this was not their
stated desire; therefore, the court concluded, the issue was
confined to whether a valid election took place. To this end, the
court isolated three issues for resolution:

Therefore, this Court finds that the

issue to be resolved here is who are the
proper voting nenbers of the church, what does

8. ..continued)
inplication is that Long and Watkins called the fire marshall in
order to forestall the neeting of the Board of Deacons the next
day.
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or does not constitute a fair election for the

church, and who may participate in that

el ecti on.
Wthout any further analysis, the court held that these questions
must be resolved through arbitration under C A 8§ 5-310. That
article provides that any contest over the "voting rights or the
fair conduct of an election” in a church nust be arbitrated by an

i ndi vidual from anong the nmenbers of a neighboring church of the

sanme religious persuasion. Id.

ANALYSI S

Clarification of the precise issue before us will help prevent
confusion by marking a clear path for the narrow anal ysis that we
are asked to undertake. Appellant clains that Long's January 18,
1995 "election,” which purported to elect both Trustees and
Deacons, was invalid. Appellant also clains that the vote taken by
the Board of Deacons the next day effectively renoved Long as
past or. Because the Third Amended Conplaint dismssed the
conplaint of the Board of Deacons, however, Long's Mtion to
Dismss, filed in response to that conplaint, only addressed
appellant's allegation that trustees were inproperly elected on
January 18, 1995. Long argued that appellant's challenge to the
January 18 "election" is a dispute over the fair conduct of an
el ection and nust be arbitrated under C.A. 8 5-310. This was the

only issue addressed by the circuit court.
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Thus, we are not asked to pass on the validity of the January
18, 1995 "election" called by Long. W are also not asked to pass
on the validity of the vote, allegedly taken the next day, to oust
Long as pastor. Nor must we determ ne whether a question as to
that January 19, 1995 vote nust be arbitrated in accordance with
C.A. 8§ 5-310. Rat her, the precise issue before us is sinply
whether the validity of the January 18, 1995 vote, which purported
to elect new trustees, nust be determ ned by arbitration.?®

Appel lant, for its part, relies principally on its allegation
that Long failed to give the notice for electing new trustees to
the Board of Trustees of the church that is required by the
church's constitution and By-Laws. Appellant essentially presents
three argunents that C. A 8 5-310 should not apply to the event
that occurred on January 18, 1995. First, it says, the dispute is
secul ar, not ecclesiastical, in nature. Thus, the courts are the
proper forum for resolving the dispute. Second, continues
appel l ant, although the legislature may nandate arbitration for
purely secul ar disputes, the dispute in this case is not over the
"fair conduct of an election,” and C.A 8§ 5-310 does not apply.

Third, appellant concludes that if the statute does apply, then its

° In an early notion, Long alleged that a vote taken by the
congregation in Septenber, 1995 conpletely replaced the old Board
of Trustees and Board of Deacons w th new ones. Long failed to
raise this contention inits Mtion to Dismss and in oral argunent
before the circuit court on the notion. Because Long, as the
novant bel ow, had the burden of persuasion in the circuit court
hearing on his notion, this aspect of the case is not before us.
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application violates the First Anendnent and is unconstitutional.

W w || address each argunent in turn.

A

Before we turn to appellant's argunents, however, we nmnust
resolve one prelimnary issue. It is not imediately cl ear whet her
the order entered by the circuit court is an appeal able fina
order. As appellees did not file a brief, we raise this issue
nostra sponte in the know edge that appellees' |ack of a response
does not relieve appellant fromits burden of persuasion on appeal.

Cenerally, we followthe rule that only final judgnents may be
appeal ed. M. CooE ANN., Crs. & Juw. Proc. (CJ.) 8§ 12-301 (1974, 1995
Repl. Vol.). Exceptions to this statutory rule are listed in C J.
8 12-303, but are irrelevant here. A judgnent generally is
considered "final" if it determnes and concludes the rights
i nvol ved, or denies the appellant the means of further prosecuting
his rights and interest in the subject matter of the proceeding.
E.g., MCormck Constr. Co. v. 9690 Deerco Rd. Ltd. Partnership, 79
Md. App. 177, 182 (1989) (citations omtted).

McCorm ck Constr. Co. seens at first blush applicable to the
case sub judice. In that case, the appellant had filed an action
for a nmechanic's lien. The court was advised that a contract
required arbitration. The court stayed the proceedi ngs, pending

arbitration on the specific issue of whether the appellant had the
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right to establish a mechanic's |ien. | d. W held that "[t]he
court order settled nothing; neither did it conclude any rights or
deny any party the nmeans of proceeding further," because the
appellant could return to the circuit court for further relief
after arbitration on the specific issue. Id.

Through a brief discussion of Litton Bionetics, Inc. v. den
Constr. Co., 292 M. 34 (1981), we admtted that court orders
referring a case to an arbitrator nay sonetinmes be the subject of
a direct appeal. MCormck Constr. Co., 79 M. App. at 182-83. In
Litton Bionetics, the appellant had filed a separate action for
declaratory relief in the circuit court, requesting a declaration
that two mandatory arbitrations should be consoli dat ed. Litton
Bionetics, 292 M. at 38-39. The circuit court denied the
appellant's petition by witten order, effectively directing the
separate arbitration of the two disputes. 1d. at 39. The Court of
Appeal s held that the order denied all of the relief sought by the
appel l ant and conpletely term nated the declaratory action that the
appellant had filed in the circuit court. Thus, the order was an
appeal abl e, final judgnent. |Id. at 42.

Building on Litton Bionetics, the Court of Appeals has clearly
held that "a trial court's order sonetinmes may constitute a final
appeal abl e judgnent even though the order fails to settle the
underlying dispute between the parties." Horsey v. Horsey, 329 M.

392, 401 (1993); see al so Chesapeake Beach v. Pessoa Constr. Co.,



- 13 -

330 Md. 744, 750 (1993) (citing Horsey). The Court stated in
Hor sey:

Were a trial court's order has "the effect of

putting the parties out of court, [it] is a

final appealable order"™ . . . A circuit

court's order to arbitrate the entire dispute

before the court does deprive the plaintiff of

the neans, in that case before the trial

court, of enforcing the rights clainmed. The

order effectively termnates that particular

case before the trial court. Thus, the order

woul d clearly seemto be final and appeal abl e
Id. at 401-402 (citations omtted).

The procedural posture of a case is crucial here. In Litton

Bi onetics and Horsey, the order to arbitrate effectively term nated
the plaintiff's particular action before the circuit court. I n
McCorm ck Constr. Co., however, the action filed was for the right
to establish a nechanic's lien. MCormck Constr. Co., 79 M. App.
at 179. We held that the court had nerely stayed the proceedi ngs
by virtue of the arbitration order, but had retained jurisdiction.
ld. at 182. Thus, the appellant's right to establish a nechanic's
lien was not denied or inpaired by the staying of the court case.
In contrast to Litton Bionetics, noreover, the proceedings in the
circuit court were not termnated, but only stayed. I1d. at 182-83.
Jurisdiction remained in the court to take further action foll ow ng
the arbitration award, and "[p]resumably, that action would include

forecl osure of the |ien obtained through the arbitration process."”

ld. at 183.
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Hor sey may be distinguished in the same manner. The court's
direction of arbitration in that case effectively term nated that
particul ar case before the trial court and denied all relief sought
by the appellant. Horsey, 329 M. at 402-03. Unlike Litton
Bi onetics or Horsey, the order directing arbitration in the case
sub judice effectively stayed the proceedings until an arbitrator
could determine the validity of the purported elections held on
January 18, 1995. The court treated the "Motion to Dism ss" as a
petition for order to arbitrate. It retained jurisdiction in the
case so that it could decide on the nmerits, after arbitration of
that particular issue, who was entitled to the property of the
chur ch. In this respect, MCormck Constr. Co. would seem to
apply, rather than Litton Bionetics or Horsey.

Nevertheless, in Pessoa Constr. Co., a case decided
i mredi ately after Horsey, the Court of Appeal s addressed whet her an
order mandating arbitrati on was an appeal abl e final judgnent when
the trial court ordered arbitration for only one issue of a broader
claimfiled in the circuit court, retaining jurisdiction to decide
the nerits after arbitration. Pessoa Constr. Co., 330 Ml. at 750-
54. That case, like Litton Bionetics, was decided under the
UniformArbitration Act, which grants a specific right of action to
a party challenging the existence of an arbitration agreenent in a
contract. CJ. 8 3-208. In other words, explained the Court, even

if no proceedings were pending in a circuit court, a party could
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file an action to stay arbitration under this section. 1d. at 751
("A petition to stay arbitration proceedi ngs, brought pursuant to
8§ 3-208, may be prosecuted as a separate action.").

Key to the Court's opinion is its next conclusion. The notion
for stay occurred in the mddle of an action by the appellant for
breach of contract, msrepresentation, and conspiracy. |d. at 752.
At the sane tinme that it filed this action, the appellant noved to
stay its own action, pending arbitration. | d. Recogni zi ng the
particul ar posture of the case before it —that, in fact, although
the appellant could have filed its petition for stay as a separate
action, it did not —the Court of Appeals neverthel ess held that
the denial of the stay petition (the order to arbitrate) was
appeal abl e, even though it did not dispose of all issues in the
case. |1d. The Court expl ai ned:

As we have indicated, the petition could
have been filed as a separate action. It is a
speci al proceeding, involving a claimthat is
separate and distinct fromthe claimfiled by
Pessoa in the civil action.
| d. Thus, the Court reasoned, if the order constituted a fina
judgnent, then the Court could certify that order as a final
j udgnment under Mb. RULES 2-602 and 8-602[e], even though the order

did not finally dispose of all clains in the action in which it was

filed and did not put the appellant out of court. 1d. at 752-53.
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The Court then concluded that the order denying the stay of
arbitration denied all of the relief sought by the petition for
stay and conpletely termnated the claim brought under C J. 8§ 3-
208. Thus, even though the petition was filed in an existing
action, the Court concluded that it was a separate clai mand that
the trial court could have certified the order as final under RuUE
2-602(b). The Court then exercised its discretion and certified
the order as a final judgment under RuLE 8-602(e)(1l) (appellate
court may enter final judgnent on its own initiative if it
determ nes that the | ower court had the discretion to certify the
order as final under RuULE 2-602(b)).

We believe that Pessoa Constr. Co. is applicable to the case
sub judice. Even though that case occurred within the context of
the Uniform Arbitration Act, which expressly grants a cause of
action to petition the court for a stay of arbitration order in
cases governed by the Act, the Declaratory Judgnents Act woul d have
provided a simlar avenue for Long to petition the court in this
case. COURTS AND JUDI Cl AL PROCEEDINGS § 3-406 provides:

Any person . . . whose rights, status, or
other legal relations are affected by a
statute . . . may have determ ned any question
of construction . . . arising under the .
statute . . . and obtain a declaration of
{ights, status, or other |egal relations under
ld. In short, Long could have, if he chose, filed a claimin the

circuit court, seeking a declaration that he did not have to
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litigate in the circuit court the issue of the validity of the
el ections of January 18, 1995. Qur conclusion is not wthout
precedent, for the action filed by the appellant in Litton
Bi onetics was a declaratory action. Litton Bionetics, 292 M. at
38-39. The relief sought was, inter alia, a declaration that two
arbitrations should be consolidated. 1d. The court's decision to
deny this request was a final judgnent. |Id. at 42. Pessoa Constr.
Co. makes irrelevant the question of whether the request was filed
by itself or within the context of broader Ilitigation. Pessoa
Constr. Co., 330 M. at 752-53.

The circuit court in the case sub judice did not certify its
order as final, although it could have. Thus, under RULE 8-602(e),
we nust determ ne whether to dismss the appeal, remand the case to
the circuit court to decide whether to direct the entry of a final
judgnment, or enter a final judgnment on our own initiative. W my
enter a final judgnent on our own initiative if we determ ne that
there is "no just reason for delay [of an appeal]." RuUE 2-602(b)
(1997) .

We conclude that no just reason exists for delay of an appeal
of the court's order to proceed to arbitration. The court
concl uded that appellant's challenge to the purported el ection of
January 18, 1995 rai sed questions concerning voting rights in the
church, what <constitutes a fair election, and the proper

participants in that election. Appellant rests on one argunent in
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its challenge to this conclusion —that Long failed to neet the
requi renents for election announcenents contained in the By-Laws;
therefore, the issue is not the fair conduct of an el ection, but
the existence vel non of an election.? We agree that this
argunent, founded as it is upon an analysis of the governing
docunent of the church rather than upon religious doctrine, should
be considered by us before an arbitrator considers it. Moreover,
once submtted to arbitration, the issue is noot. Therefore, we
will enter a final judgnent of our own initiative. RULE 8-
602(e) (1) (0. Whet her appellant has stated all of the rel evant
i ssues and whether it is correct in its assessnent is another

matter.

We need not spend nmuch tinme on appellant's first contention:

that this dispute is secular rather than ecclesiastical in nature,

10 The record extract contains two sets of documents, each

appearing to be the constitution and By-Laws of the church. The
record reveal s that both sides disagree over what docunents are the
genui ne constitution and By-Laws. Wthout a doubt, the docunents
differ in material respects, although we need not go into the
di fferences. Appellant clains that only one part of the By-Laws or
constitution is relevant to this appeal —the procedure for calling
a special neeting to elect new officers, contained in Article VI,
8 3 of the constitution. Both docunents purporting to be the true
constitution mandate that the neeting's tinme and purpose nust be
announced from the pulpit at |east one week in advance, or each
menber nust be notified in witing of the tine and purpose at | east
t hree days in advance.
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and that, because it invokes no questions of church doctrine or
polity, the court should decide the issue instead of referring it
to an arbitrator. This argunent, in our view, is beside the point,
as CA 8 5-310 mandates arbitration not only for issues
ecclesiastical in nature, but also for many secul ar issues arising
in disputed church el ections.

In American Union of Baptists v. Trustees of the Particul ar
Primtive Baptist Church at Black Rock, Inc., 335 Ml. 564 (1994),
the Court of Appeals expressly rejected the notion that issues of
church polity inevitably arose in disputed church elections. Id.
at 573. It contenplated purely secul ar issues that neverthel ess
had to be submtted to arbitrati on because they concerned the "fair
conduct of an election.” Allegations of "voter fraud, ball ot-box
stuffing, incorrectly printed ballots, or other m sdeeds that are
quite secular in nature" illustrate those matters of election
conduct that are reviewable by the courts. Id.

Thus, appellant's argunment that the issue should not be
arbitrated because it is secular in nature begs the question of
whet her the di spute should be arbitrated. CORPORATI ONS AND ASSOCI ATI ONS
8§ 5-310 does not say that ecclesiastical or doctrinally-driven
contests concerning the voting rights or the fair conduct of
el ections nust be arbitrated —it includes those contests over the
voting rights or fair conduct of elections that invoke secular

issues as well. The character of the contest is relevant, as the
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Court of Appeals noted in Anerican Union of Baptists, in deciding
whet her a court may review the arbitrator's decision. See id. at
574 ("Each set of circunstances nust be evaluated . . . to
determ ne whether . . . a court would be forced to wander into the

"theol ogical thicket' in order to render a decision.").
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Thus, the question beconmes whether the challenge to the
January 18, 1995 "election"” is a contest "over the voting rights or
the fair conduct of an election.” The circuit court ruled that
both voting rights and the fair conduct of an election were
inplicated in deciding the issue of the validity of the January 18,
1995 "election.” W do not believe it necessarily to be so

Appel lant has consistently alleged that Long called the
meeting on January 15, 1995, in violation of the church
constitution's requirenent that special neetings be called fromthe
pul pit at |east one week in advance, or that each nenber of the
church be notified in witing at | east three days in advance of the
meeting. |If this is the only issue upon which the court nust pass,
we believe that it need not be arbitrated. In our view, the
fulfillment of a procedural prerequisite for an el ection pertains
to the existence of an election rather than to the "fair conduct"”
of an election. The phrase "fair conduct of an election”
presupposes that what took place was, in fact, an election. An
exam nation into the particular nethods and practices used to
conduct the election nust be arbitrated by soneone of "the sane
religious persuasion.” C A 8 5-310(a).

By contrast, if the constitution of the church sets forth a
specific, secular requirenent that nust be nmet in order to hold an

el ection, and that requirenent is not net, then the el ection was
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never held. It is void. Such a situation requires an exam nation
into the very existence vel non of an election, not the fairness of
the way it was conducted. !

Therefore, we shall vacate the order of the circuit court and
remand for further proceedings. W vacate, rather than reverse,
because the record does not assure to our conplete satisfaction
that the challenge to the purported election of January 18, 1995
does not inplicate issues of voting rights and nmenbership in the
church. For exanple, Long, in his Mdtion to Dismss, alleged that
Lonni e Col eman, who clains to be the current Chairman of the Board
of Trustees, claimed in his deposition that one reason the
"election" of January 18, 1995 was invalid was that the officers
"elected" were not nenbers of the church. The question of
menbership in a church not only nust be arbitrated under C A 8§ 5-
310, but is not subject to judicial review "It is well settled in
this State that the determnation of a nenbership in a church is a
guestion well enbedded in the "theol ogical thicket' and one that

will not be entertained by the civil courts.” American Union of

1 It is well settled that courts may interpret the
corporate charter and by-laws of a church in order to resolve
secul ar questions of church property. See generally Hayman v. St.
Martin's Evangelical Lutheran Church, 227 Ml. 338 (1962). See al so
Maryl and & Virginia El dership of Churches of God v. Church of God,
Inc., 254 M. 162, 170-71 (1969) (interpreting the corporate
charters of two churches as "neutral principles of |aw'). e
believe that Maryl and deci sions provide anple support for hol ding
that the by-laws and constitution of a church govern in deciding
whet her an el ection validly occurred.
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Baptists, 335 M. at 577 (citing Evans v. Shiloh Baptist Church,
196 Md. 543, 551 (1950)).

Col eman' s deposition was not provided in the record, however;
in any case, appellant appears to have abandoned this argunent on
appeal . On remand, therefore, the court should be alert to any
argunent by appel l ant that the proceeding that took place on August
18, 1995 was not an election for any reason involving voting rights
or menbership in the church. The court in this case draws its
right to exam ne the governing docunents of the church fromits
i nherent duty to resol ve questions involving church property. See
Anerican Union of Baptists, 335 Md. at 576. Nevertheless, it my
only apply "neutral principles of law' in its exam nation of the
procedure for calling an election. 1d. Any question of doctrine
or menbership is nonjusticiable, even in a dispute centering on
church property. 1d. Mreover, while questions concerning voting
rights in an election may be justiciable under certain conditions
—such as when a nenber fails to fulfill secular requirenments under
the constitution or by-laws —such questions fall within the anbit

of C.A 8 5-310 and nust be arbitrated.

Because we remand, we do not reach appellant's argunent that
C.A. 8 5-310 is unconstitutional as applied. At any rate, that

argunent was not raised in the court below and is therefore not
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before us on review. See, e.g., Passamchali v. State, 81 Ml. App.
731, 737, cert. denied, 319 Ml. 484 (1990) (the constitutionality
of a statute will not be considered on appeal when the question was
not raised in the I ower court); Johnson v. State, 63 Ml. App. 485,
496 (1985) (a constitutional question not tried and decided in the

circuit court is not preserved for appellate review.

JUDGMENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
VACATED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.



