David P. Salby v. Sate of Maryland, No. 12, September Term, 2000.

VOLUNTARY MANSLAUGHTER—It was error to convict an individual of voluntary manslaughter
where thetrial judge found as fact that the individual did not possess the requisite intent to kill.
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Charged withmurdering hisex-girlfriend, eighteen-year-old David Paige Sd by (Petitioner) was
acquitted in 1987 at abench trid in the Circuit Court for Prince George' s County of first degreeand
second degreemurder, but convicted of voluntary mandaughter and theuseof ahandguninthecommisson
of afelony. Granted abdated appeal on 19 June 1998 in the course of apost conviction proceeding,
Petitioner now arguesthat thetria court should not havefound him guilty of voluntary mandaughter after
finding asfact thet hedid nat intend to kill hisex-girlfriend, Michdle Barber. The Court of Specid Apped's
rejected Petitioner’ sargument and affirmed thelower court’ sconvictioninan unreported opinionfiled 27
December 1999. Wegranted Saby’ spetition forwrit of certiorari on 12 April 2000 to determinewhether
thedementsof voluntary mandaughter were present inthiscase, giventhetrid court’ sfindingsof fact. We
shall reverse the judgments of the intermediate appellate court and the Circuit Court.

Petitioner presents us with the same issue presented to the intermediate appellate court:

Whether thetrid court erredin convicting petitioner of voluntary mand aughter and useof

a_ha_‘ndgun inthecommisson of afdony after finding asfact that hedid notintendtokill the

victim.
l.

Evidence adduced during the 1987 trid reveded that Sdby and Ms. Barber met in adetention

home' and began aromantic relationship at age 16. They dated for two years, during which time they

produced achild. Barber ended their relationshipin July 1986, but maintained contact with Selby on

matters regarding their infant son.

! At agefifteen, Petitioner wasjudged aChild in Need of Supervision and placed in aGroup Home
in Fairfax, Virginia. The record does not reflect how Barber came to reside there.



The record reflectsachain of emotionally charged eventsthat led up to Barber’ sdesth on 11
Augugt 1986. On 2 August 1986, Petitioner met Barber and thair son a apediarician’ sofficeto discuss
Barbe’ sreturn of certainitemsbe onging to Petitioner, induding anecklaceof his. Barber refusedtogive
Petitioner anecklace of hersthat she waswearing; inthemidst of thar disagreement, Petitioner admitsto
grabhing at the necklace around Barber’ sneck and threatening to kill her.? Although the policewere
called,’ Petitioner |eft the scene prior to their arrival, and Barber chose not to make a report.

At approximately 3:00 AM on 3 August 1986, Petitioner went to Barber’ sgpartment to collect
hisbdongings. According to Earleen | saec, afriend Saying with Barber, Petitioner and Barber argued over
cassettetapesand aset of gpartment keyswhile Barber gathered Petitioner’ sbeongings. |saectedtified
that Barber called the police because Petitioner would neither return the tape nor leave the gpartment.
Officer Brian Berdeguez, the officer responding to the call, testified that the police, after runninga
background check on Petitioner and finding no outstanding warrants, escorted Petitioner off the premises
According to Officer Berdeguez, Ptitioner warned Barber asheleft that “ cdlling the policeon himwasthe
biggest mistake she could ever make and that he would be back.” Petitioner denied making this threat.

Petitioner called Barber soon after heleft the gpartment. |saac, who answered the telephone,
tedtified that Petitioner sad Barber’ scdling the palice was the worst thing Barber could have doneand thet

hewould kill Barber by Monday. Sheadmitted, however, that neither she nor Barber took Petitioner’s

2 The testimony from Earlene | saac and Jamais Ghent, two friends who accompanied Barber to
the doctor’ sofficethat day, variesasto theleve of violence of thefight. Both women agreed, however,
that the fight ended with Petitioner grasping at the necklace around Barber’ s neck, grabbing Barber’s
throat, and ultimately smashing Barber’s head into awall.

3 Accordingto thetestimony of Officer Harold Hickman, Barber “had | acerationsto the neck area.”
He did not notice any other injuries.



threat serioudy. Rather, whentold of thethrest, Barber “just laughed.” Although Petitioner admitted to
cdling Barber severd timesthat weekend, he denied ever tdling Barber shewould be dead by Monday.
Monday, 4 August 1986, passed with no incident.

On11 August 1986, Barber called Petitioner to discusstheir baby’ sneed for moreformula. Their
discusson turned into an argument that ended when Petitioner said hewould bring more baby formulato
Barber’ sgpartment.* Petitioner testified that Barber told him to come over a his own risk because his
presencewould anger her current boyfriend. Packing ablue Nikegym bag with formula, placing his
fether’ sloaded gun down the front of his pants, and asking friend Mike Butler to accompany him on the
vigt, Petitioner ignored Barber’ swarning and went to the apartment. Petitioner testified that he loved
Barber and did not go to her homewith theintent to kill; rather, he brought the gun and hisfriend because
he was frightened of Barber’s new boyfriend.

Using hiskey to gain accessto Barber’ sgpartment, Petitioner entered and saw two young boys
and hissonin the front room.> Petitioner testified that he entered the back bedroom and woke Barber,
who sat up and cdled him *astupid mother fucker.” Petitioner reponded by asking whether Barber's
boyfriendwasinthegpartment. Their conversation quickly escdaed intoafight, with Petitioner testifying
that Barber thregtened to call hismother. Petitioner stated that when hetried to prevent thecall by pushing

down on the cradle button, Barber hit him on the head with the telephone receiver.

“ Barber and her child lived with Barber’s mother in Suitland, Maryland.

°Butler claims he did not enter the apartment with Petitioner, but instead remained inthe hall,
deciding only later to enter to watch televison while hewaited. The Circuit Court discredited thistestimony
on this score and found that Butler entered the apartment when Selby did.
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Petitioner testified that the blow to hisheed knodked him down, and, ashefdl, Barber resched and
grabbed thegun from thefront of hispants. Petitioner lunged a Barber, damming Barber’ sbed up againgt
their baby’ scrib and causng theguntofire. Petitioner gained control of the gun, but, as Barber continued
to sruggle on the bed with the gun pinned beneath her, the gun fired asscond time: Petitioner testified thet,
thinking he shat Barber with the sacond firing, he grabbed the gun and got up off thebed. Ashegat up,
Barber “reached for thegun . . . and then it just went off.”

WilliamAlbrecht, Jr., afireermsidentification soecidist with the Federal Bureau of Investigations,
tedtified that three bulletswere found in the gpartment. Onebullet wasfound inthe maitressof thebaby' s
crib, onebullet wasfoundin apillow on Barber’ sbed, and one bullet wasfound in Barber’ sbody. His
balligticsreport indicated thefirst bullet penetrated through the crib mattress, ricocheted off thefloor and
wall, and landed back inthecrib mattress. Mr. Albrecht determined that the dischargefrom the second
bulletwas“ quiet” becauseit wasfiredinto apillow, “amos forming likeacocoon around the bullet” that
smothered the sound.® The third bullet was the shot that killed Barber.

Barber’ sautopsy indicated shewas shot inthe upper |eft Sdeof her chest. The configuration of
the abrasions around the bullet wound suggested thet the bullet struck something dse beforeit hit Barber

inthe chest. Because of agrazing gunshot wound to Barber’ sright hand” on the side opposite the thumb

® Theballistic expert’ stestimony explains possibly why Butler testified that he heard “fighting,”
“screaming,” and the “bang, bang” of two shots of gun fire.

"Thetrid judge found asfact that “[t]he third shot, however, isinto her left hand.” Yet, theforensic
pathologist, Dr. Gregory Kauffman, testified that “ [t] he significant findingswereagunshot wound onthe
ulnar side of the right hand.”



and the stippling around that wound that indicated the gun was fired at close range,? the pathologist
concluded the same bullet caused both the hand and the chest injuries. Heopined that Barber’ shand wes
likely in front of her chest, or in “defensive posturing,” when it was struck.

Petitioner tetified thet Barber, upon being struck by thethird bullet, told him to“ Call anambulance.
Y ou shot meinthemouth.”® Prior to calling 911, Petitioner raninto thefront roomto get Butler and show
himwhat hgppened. Butler viewed the scene, did not take it serioudy, and | eft the gpartment. Petitioner
cdled 911, grabbed the gun and hisbag, told the young boysto watch hisson, and I eft the gpartment. He
met up with Butler inthehdlway, where Butler asked what happened to Ptitioner’ sdangling necklaceand
wastold that Barber had brokenit. Policequickly responded to Petitioner’ s911 cal and, upon entering
the gpartment, found Barber sorawled acrossthe bed, her amsover her head and agunshot wound in her
chest.

Later that night, Petitioner emptied therest of the bulletsfrom the gun and threw them away. When
police stopped him outsde of a7-Elevento question him about atheft that had recently occurredinthe
store, Petitioner handed over the gym bag containing the gun to afifteen-year-old acquaintancefor
safekeeping, tdling her “Here, take your bag withyou.” After the policeleft, Petitioner retrieved the beg

fromthegirl and thenthrew the gun down an elevator shaft.”® Thenext day, Petitioner learned from the

8 The pathol ogist testified the gun wasfired between six and eighteen inches away from Barber’' s
hand.

° It is unclear why Barber would have said she was shot in the mouth.

10 Petitioner testified that he originally took the gunwhen heleft Barber’ sapartment becausehewas
“just trying to get it back to [his] father’s house because it was [his] father’s[gun] .. ..”
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newsthat Barber wasdead. Petitioner cdled hisparents, whointurncdledthepolice. Thepolicearrested
Petitioner that day.

Petitioner was indicted on two counts. common law murder and the use of ahandgunin the
commisson of afdony. Hedected abenchtrid inthe Circuit Court for Prince George' sCounty. The
prosecution argued that Petitioner was guilty of premeditated murder. The defense countered that
Petitioner never intended tokill Barber, and thushewasnot guilty of first or second degree murder. [twas
the defense’ s contention that Petitioner, at most, was guilty of involuntary manslaughter.

The Circuit Court acquitted Petitioner of first and second degree murder, but convicted him of
voluntary mandaughter and theuseof ahandguninthecommissonof afdony. Inpronouncingtheverdict,
the Court made the following findings of fact:

Inthiscase, the Court findsthat the Defendant went to the gpartment dlearly a his
own risk believing that there was some danger therethat was going to beposedin all
probability by aboyfriend. He, neverthdess, went with aloaded gun and asidekick, | am
aure, to back him up if he got into any problemswith the boyfriend. Hedid not have that
willful and deliberate intent specifically to kill Barber.

The Court had an opportunity to observe Defendant on the witness stand.
Together with thet observation, you havethefact of him calling 911 dmogt immediady.
Y ou cantdl it wasingantaneoudy just about from therecordsof thepolicedigoatch. The
Court heard thecdl and heard thevoi ce of the Defendant then and heard him onthe stand
yesterday. Clearly he did not have an intent to kill Barber.

Thethird shat, however, isinto her Ieft hand.™* Hisversonisthat shegrabbedthe
gun and shat thefirg shot. Presumably that’ sthe one that went into the mattress. Hegot
thegun from her and shot the second shot. Presumably that’ sthe onethat went through
the pillow.

Thethird shot went into her. He doesn't remember pullingthetrigger. Hesad it
just smply went off. But it dl came down because of an argument between thetwo over

1 But seeinfra note 7.



the breskup of their rel ationship, over whether or not the boyfriend had any control over
hisright to seeand carefor hisson, and certainly over those chainsagain around their
necks, and that inthe hest of passon it reducesthe murder from oneto two mandaughter.

So |l find him not guilty of murder in thefirst degree, not guilty of murder inthe
ssoond degreebut guilty of voluntary mandaughter. Becausemandaughter & common law
isafelony, then asto the second count of useof ahandgun, clearly thiswasahandgun,

and clearly thiswas ahandgun in the commisson of afelony. That isaseparate and
distinct crime, and he is also guilty of that offense as well.

Petitioner gpped ed the Circuit Court’ sjudgment to the Court of Specid Appedls, arguing thet he
could not beguilty of voluntary mandaughter and theuse of ahandgun during afelony becausehedid not
havethemensreafor thepredicatefe ony. Quoting the Circuit Court, Petitioner contended it would be
inconsistent to find him guilty of these crimes when “[c]learly he did not have an intent to kill Michelle

On 27 December 1999, the intermediate appellate court affirmed Petitioner’ s convictions.
Although it agreed with the Circuit Court that Petitioner did not intend to kill Michelle, it reasoned:

Appdlant’ sargument overlooksthefact that “thereisadifference between the

intent that will sufficeto prove aconsummeated murder, and that which isrequired when

death doesnot result.” Statev. Earp, 319 Md. 156, 163 (1990). Although specific

intent to kill isrequired to support an atempted murder conviction, anintent to commit

grievous bodily harm will support amurder or mandaughter conviction. Earp, a 163.

It iswell settled that the tria judgeis presumed to know the law. Applying that

presumptionto thefactud findingsof thetria court, weare persuaded that gppd lant isnot

entitled to areversal of his convictions.

Wegranted certiorari on 12 April 2000. Petitioner arguestheat thetria court erred in convicting
him of voluntary mandaughter and the use of ahandguninthe commission of afd ony after finding asfact
that hedid nat intend tokill Barber. The State (Respondent) countersthat Petitioner miscondruesthetrid
judge sopinion, arguing that theverdict implies, withitslanguage of mitigation, afinding by the Circuit

Court of Petitioner’sintent to kill “in the heat of passion.”



.

Weare cdled upon in this caseto answer three questions concerning whether the Circuit Court
erred in convicting Petitioner of voluntary mandaughter and the use of ahandgun inthecommisson of a
fdony. Frg, what wasthe breadth of thetrid judge sfinding concerning Petitioner’ sintent? Second, if
thejudge found that Petitioner did not intend to kill Barber, would there be sufficient evidenceto support
aconviction of voluntary mandaughter and the layered arime of the use of ahandgun in the commisson of
afdony? Third, wasthe Court of Specid Appedlscorrect inits goparent interpretation of and relianceon
Satev. Earp, 319 Md. 156, 571 A.2d 1227 (1990), holding that an intent to commit grievous bodily
harm would support Petitioner’ svoluntary mandaughter conviction? For thefollowing reasons, we hold
that the Circuit Court found that Petitioner lacked an intent to kill Barber, and that finding precluded him
from being convicted of voluntary mandaughter and the use of ahandgun during the commission of that
felony on this record.

[1.
A.

When an gppellate court is asked to determine whether sufficient evidence existsto sustaina
crimina conviction, it isnot the function of the appellate court to review the record in such away as
essentidly toretry the case. Rather, we must review the evidencein thelight most favorableto the State.
See Satev. Albrecht, 336 Md. 475, 478, 649 A.2d 336, 337 (1994); Jackson v. Virginia, 443
U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d. 560 (1979). We must give dueregard to thetria

court’ sfindings of factsand its unique opportunity to observe and assessthe credibility of witnesses. See



Albrecht, 336 Md. at 478, 649 A.2d at 337; Sate v. Raines, 326 Md. 582, 589, 606 A.2d 265, 268
(1992); Maryland Rule 8-131(c).*
B.

With respect to thefirgt inquiry, the parties dispute whether the Circuit Court found asfact thet
Petitioner possessed the required mens rea—an intent to kill—for a conviction of voluntary
mandaughter. Petitioner arguesthat the Circuit Court clearly found that, based on the record evidence,
Petitioner did not intend to kill Barber a any time, induding thefiring of thefatal third gunshot. Respondent
countersthat, during thetrid, the prosacutor argued that Petitioner was* spailing for afight” when hewent
to Barber’ sgpartment, possessing thespecificintent tokill Barber and acting inawillful and premeditated
manner. Respondent contendsthat the Court rg ected the prosecutor’ sargument regarding first degree
murder and instead adopted itstheory of mitigated homicide, finding Petitioner did not plantokill Barber,
but rather acted in theheat of passionwhen hefired thethird gun shot. Respondent infersfromthe Circuit
Court’ s mitigation of murder that the Court found an intent to kill in the third gun shot.

We cond udethat therecord supportsPetitioner’ sargument that thetrid court found Petitioner did
not possess, at any time, theintent to kill Barber. Thetrial judge clearly believed Petitioner when he
tedtified that he brought agun and afriend with himto Barber’ sgpartment because hefeared troublefrom
Barber’ snew boyfriend. Inmaking thisfinding, thetrial judge rejected Respondent’ sargument that

Petitioner went to the gpartment with apremeditated intent to kill Barber, finding “it unbdievablethat if

2 Maryland Rule 8-131 states, in pertinent part:

(c) Action Tried Without a Jury.—When an action has been tried without a
jury, the appel late court will review the case on both thelaw and theevidence. 1t will not
set asde the judgment of thetrid court on the evidence unless clearly erroneous, and will
givedueregard to the opportunity of thetria court to judgethe credibility of thewitnesses.
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[ Petitioner] intended to kill Michellewhen heleft home, hewould have taken awitnesswith him.”
Respondent admits, and we agree, thet the judge weighed whether Petitioner had apremeditated, willful,
andddiberateintentiontokill Barber and, finding no evidence other than Petitioner’ searlier threatening
telephone call to support such intent, concluded Petitioner “did not have that willful and ddiberateintent
specificaly to kill Michelle Barber.”

Thekey tothetrid judge sfinding that Petitioner did not possessanintent to kill Barber with the
third gun shot can befound in the Court’ sobservations of Petitioner, both on the witness sand and on the
tape of the 911 call placed “ingtantaneoudy” after the third gun shot. Based on what she heard in
Petitioner’ svoiceduringthecal and histesimony, thejudgefound thet “ [c]learly hedid not haveanintent
to kill Michelle” when he shot Barber.

AsRespondent correctly asserts, the Court went ontofind that Petitioner acted inthe* heet of
passion” when hefired the third gunshot into Barber. A finding of “hot blood,” however, isnot
interchangesblewith afinding of anintent to kill.* Giving “dueregard” tothetria court’ sfindingsof facts
and itsopportunity “to observe and assessthecredibility” of Petitioner, see Albrecht, 336 Md. at 478,
649 A.2d a 337; Raines, 326 Md. at 589, 606 A.2d at 268; Maryland Rule 8-131(c), we conclude that
the Circuit Court found Petitioner did not possess, at any timeimmediady prior to or during the dtercation,

an intent to kill Barber.

B Seeinfra Part IV.B.
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Our roleisto determine “whether, after viewing the evidenceinthelight most favorableto the
prosecution, any rationd trier of fact could have found the essentia eements of the crime beyond a
reasonable doubt.” Jackson, 443 U.S. at 318-319,99 S. Ct. at 2788-89, 61 L. Ed. 2d 560; seealso
Williamsv. Sate, 342 Md. 724, 734, 679 A.2d 1106, 1111 (1996); Albrecht, 336 Md. at 479, 649
A.2d 337; Oken v. Sate, 327 Md. 628, 661, 612 A.2d 258, 274 (1992); Raines, 326 Md. at 588-89,
606 A.2d a 268. Whereatrid judge finds as afact that a necessary dement of acrimeislacking, the
conviction must bereversed. Seegenerally Satev. Gover, 267 Md. 602, 607, 298 A.2d 378, 381
(1973).

B.

Thesscond quedion inthis case, having determined that the Circuit Court found thet Petitioner did
not intendto kill Barber, iswhether thetria court arrived at the proper conclusion of law based uponits
factua findings. In answering thisquestion, the partiesdiffer sharply. Petitioner assartsthat the Circuit
Court gated incorrectly themensrea for voluntary mandaughter and, in so doing, applied thewrong legd
sandard toitsfindingswhen concluding that Petitioner wasguilty of voluntary mand aughter of Barber.
Petitioner arguesthat voluntary mand aughter isaspecificintent crime, and thet the Circuit Court erred in
dedaring Ptitioner guilty of acrimefor which hedid not possesthe requisteintent. Contending again that
the Circuit Court found that Petitioner possessed aspecificintent to kill Barber, Respondent repliesthat
thejudge mitigated murder to mandaughter based on her findings that the third gun shot wasfired in the

“heat of passion.”
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For theressons s forth bel ow, we hold that the Circuit Court erroneoudy found Petitioner guilty
of voluntary mandaughter when it determined that afinding of “ hot blood” could be substituted for the
necessary element of intent to kill in the crime of voluntary manslaughter.

Wefirg notethat the dement which distinguishes murder from mandaughter isthe presence or

absence of malice. See Girouard v. Sate, 321 Md. 532, 538, 583 A.2d 718, 721 (1991) (citing
Satev. Faulkner, 301 Md. 482, 485, 483 A.2d 759, 761 (1984); Satev. Ward, 284 Md. 189, 195,
396 A.2d 1041, 1045 (1978); Davisv. Sate, 39 Md. 355, 377 (1874)).
Specificaly, mandaughter is*the unlanful and fdoniouskilling of another, without malice aforethought,
aither expressor implied, and iseither voluntary or involuntary homicide, depending upon the fact whether
therewas an intention to kill or not.” Nesbaumv. Sate, 156 Md. 149, 155, 143 A. 872, 875 (1928)
(quoting 1 Wharton Cr. Law, para. 421).

Thedidinction between voluntary and involuntary mandaughter iskey to theissue beforeusinthe
present case. We have defined voluntary mandaughter as“an intentional homicide, donein asudden
heet of passion, caused by adequate provocation, before there has been areasonabl e opportunity for the

passionto cool.”** Girouard, 321 Md. at 538, 583 A.2d at 721 (citing Cox v. Sate, 311 Md. 326,

1 Both parties note that provocation or “heat of passon” is necessary to mitigate ahomicide from
murder to manslaughter. They recite the following rule:

1. There must have been adequate provocation;

2. Thekilling must have been in the heat of passion;

3. It must have been asudden heset of passon—that is, the killing must have followed the

provocation before there had been a reasonabl e opportunity for the passion to cool;

4. There must have been acausal connection between the provocation, the passion, and

the fatal act.
Girourard, 321 Md. at 538, 583 A.2d at 721 (1991); see Whitehead, 9 Md. App. at 11, 262 A.2d
at 319.
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331, 534 A.2d 1333, 1335 (1988); Faulkner, 301 Md. at 485, 483 A.2d at 761, Ward, 284 Md. at
195, 396 A.2d at 1045; Whitehead v. Sate, 9 Md. App. 7, 12, 262 A.2d 316, 319 (1970)); seealso
Smsv. Sate, 319 Md. 549, 551, 573 A.2d 1317, 1321 (1990). Involuntary mandaughter, on the other
hand, hasbeen defined asan “ unintentional killing donewithout malice, by doing some unlawful act
endangering life, or in negligently doing someact lawful initsaf, or by the negligent omissonto paforma
legal duty.” Cox, 311 Md. at 331-32, 534 A.2d at 1335-36; seealso Albrecht, 336 Md. at 499, A.2d
a 347. Thecentrd dement that digtinguishes voluntary mand aughter from involuntary mandaughter,
therefore, is that intent to kill is an element of the former, but not of the latter.

We concluded, supra, that the Circuit Court found that Petitioner did not intend to kill Barber
during their argument. Asto thisconclusion, weagreewith the Court of Specid Apped swhenit noted
that “[t]he trial court chose to make specific findings regarding
Mr. Sdby’' seate of mind & varioustimes preceding and during thefateful encounter. The court found that,
a dl times, Sdby did not haveanintent to kill Barber.” Our paradox, therefore, ishow to reconcilethe
factud finding that Petitioner lacked theintent to kill with the Circuit Court’ slegdl conduson, and the Court
of Specid Appeds sgpproval thereof, that Petitioner wasguilty of voluntary mandaughter. Wecondude
that outcomeisirreconcilable, for theintent to kill wasanecessary dement of any voluntary mandaughter
conviction, and here, wherethe Circuit Court found it dearly lacking, Petitioner’ sconviction cannot stand.

C.
Petitioner contendsthat the Court of Specid Apped serred when it gppeared to concluded that

thetrid court’ sfinding that Petitioner did not have an intent to kill Barber did not preclude avoluntary
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mand aughter conviction because an intent to commit grievous bodily harm would suffice. The Court of
Specia Appeals determined:

Thetrid court choseto make specific findingsregarding Mr. Selby’ s state of mind at

varioustimes preceding and during thefateful encounter. The court foundthet, a dl times,

Salby did not have an intent to kill Michelle Barber. Selby arguesthat thisfinding

precludes aconviction of voluntary mandaughter and, sncethiswasanon-jury trid, it

likewiserendersinvalid the conviction of usng ahandguninthe commission of afdony.

We disagree.

Appdlant’ sargument overlooksthefact thet “ thereisadifference between theintent thet

will sufficeto prove aconsummated murder, and thet which is required when degth does

not result.” Satev. Earp, 319 Md. 156, 163 (1990). Although specificintenttokill is

required to support an attempted murder conviction, an intent to commit grievous bodily

harm will support a murder or manslaughter conviction. Earp, at 163.
(Footnoteomitted.) Petitioner assartsthat neither he nor the prosecution argued before thetrid court thet
Petitioner possessed an intent to commit grievous bodily injury. Rather, the prosecution argued that
Petitioner went to Barber’ s gpartment with apremeditated intent to kill her, while Petitioner countered he
never, not enrouteor upon arrivd, intended tokill Barber. Petitioner acknowledged tothetrid judgethd,
a mogt, hemight have been guilty of involuntary mandaughter. Provided that the Circuit Court was not
presented with evidence of intent to commit grievous bodily harm and did not make any such finding,
Petitioner suggeststo usthat the Court of Specid Appeals misinterpreted Earp and erred in concluding
that “an intent to commit grievous bodily harm will support a murder or manslaughter conviction.”

Respondent concedesthat Petitioner’ scase did not involve an intent to commit grievous bodily
harm. Instead, Respondent arguesthat the Court of Specid Appedsmerdy offered Earp, the holding of

which Respondent admitsisnot controlling in thiscase, to distinguish the variousforms of homicide.”

> Respondent aso addresses theissue of whether the Court of Special Appedsheld that an intent
tokill, as opposed to an intent to commit grievous bodily harm, isrequired to sustain aconviction for
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Because Respondent concedes Earp does not gpply and anintent to commit grievous bodily harmisnot
presented on therecord of Sdlby’ s case, we ordinarily would have no reason to discussthisissue further.
Weshdl comment, however, ontheintermediate gppelate court’ s gpparent misperception of our opinion
in Earp.

InSatev. Earp, the defendant wasinvolved in abrouhahainvolving dmos 50 peoplewho were
attacking atruck that had struck apedestrian. 319 Md. at 159-60, 571 A.2d at 1229. Defendant, unable
to reach thedriver of thetruck, assaulted aman trying to protect the driver from themob until thepolice
arived.® Id. Earp wasconvicted of attempted second degree murder and assauilt with theintent to maim.
Earp, 319 Md. at 161, 571 A.2d at 1230. We were asked what were the tria court’s findings
concerning Earp’ sintent, and whether afinding of anintent toinflict grievousbodily harm, but not tokill,
would satisfy aconviction of attempted murder inthe second degree. 1d. We affirmed the Court of
Specid Appedls scondusion that thetrid judge found that Earp possessed anintent to inflict seriousbodily
harm, but not an intent to murder, and thus reversed Earp’ s conviction, because we concluded thet the
gpecificintent to murder isanecessary dement of attempted murder, and therefore an intent to commit
grievous bodily harm will not suffice. Earp, 319 Md. at 164, 571 A.2d at 1231.

In Earp, we noted that intent to commit grievous bodily harm isbut one of four qudifying Sates
of mindsfor murder; specificdly, second degreemurder. Earp, 319Md. at 162,571 A.2dat 1230. We

discussed this point to highlight that the mensrea for an attempted murder is more narrow than that for

mand aughter. Respondent acknowledgesthat “[t]helaw isclear that the crimeof voluntary mandaughter
is predicated upon an intentional killing.” See Respondent’ s Brief, at 3. See supra Part I11.B for our
discussion of the elements of voluntary manslaughter.

16 The man Earp attacked happened to be the host of the party that Earp was attending.
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acompleted murder. Wedid not Sate, however, asthe Court of Specid Apped ssuggested, that anintent
to commit grievousbodily harmwill support aconvictionfor mandaughter. AswedatedinPart 111.B,
upra, thelaw dearly providesthat theintent to kill isafundamenta dement of voluntary mandaughter.
The intermediate appellate court, therefore, misapplied Earp in the present case.

CONCLUSION

Mandaughter may beeither voluntary or involuntary, but it cannot beboth a thesametime. Inthis
case, entering ajudgment of voluntary mandaughter wherethereisafinding of “hot blood,” without a
finding of intent to kill, issmply incongruous. Having conduded théat the predicate feony conviction must
be reversed, we dso hold that the conviction of the use of ahandgun in the commission of thet felony
necessarily also is reversed.

JUDGMENT OF THE COURT OF
SPECIAL APPEALSREVERSED. CASE
REMANDED TO THAT COURT WITH
DIRECTIONS TO REVERSE THE
JUDGMENT OF THE CIRCUIT
COURT FOR PRINCE GEORGE'’'S
COUNTY.COSTSIN THISCOURT AND
THE COURT OF SPECIAL APPEALS
TO BE PAID BY PRINCE GEORGE'S
COUNTY, MARYLAND.
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