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DANA SHAFER v. INTERSTATE AUTOMOBILE INSURANCE COMPANY ET AL., NO.
279, SEPTEMBER TERM, 2005

MARYLAND CODE ANNO. (2002 REPL. VOL., 2005 SUPP.),
INSURANCE ARTICLE, § 19-509; WHERE UNDISPUTED FACTS
ESTABLISHED THAT SMALL, RUSTED PIECE OF METAL, APPARENTLY
DISLODGED FROM A VEHICLE ONTO THE HIGHWAY, BECAME
EMBEDDED IN TIRE OF MOTORCYCLE UPON WHICH APPELLANT WAS
A PASSENGER CAUSING REAR WHEEL TO “LOCK UP,” THROWING
APPELLANT AND DRIVER FROM MOTORCYCLE, ISSUE FOR
RESOLUTION UNDER UNIDENTIFIED MOTORISTS STATUTE, ON
MOTION FOR SUMMARY JUDGMENT WAS WHETHER A FACT FINDER
COULD CONCLUDE, EITHER DIRECTLY OR INFERENTIALLY, THAT
RUSTED METAL DISLODGED FROM THE UNIDENTIFIED MOTOR
VEHICLE, BECAUSE OF THE NEGLIGENT FAILURE OF THE OWNER OR
OPERATOR TO PROPERLY MAINTAIN THE VEHICLE IN PROPER
CONDITION; TRIAL COURT PROPERLY FOUND THAT THERE WAS NO
EVIDENCE TO ESTABLISH THAT PIECE OF METAL DISLODGED FROM
UNIDENTIFIED VEHICLE WAS A RESULT OF NEGLIGENCE.
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The Circuit Court for Wshington County (Beachley, J.,
presiding) granted summary judgnent in favor of Interstate
Aut onobi | e I nsurance Conpany, and Nationw de |nsurance Conpany,
“Interstate” and “Nationw de,” respectively, and entered judgnment
agai nst Dana Shafer, appellant, on March 16, 2005. Appellant filed
this appeal, where she presents one question:

Did the circuit court err in granting appellees’ notions

for summary judgnent, concluding that the uninsured

notori st portions of their respective i nsurance policies

did not provide coverage to appellant for this accident

scenari o?

W answer in the negative. Accordingly, we shall affirm the

j udgnment of the |ower court.

FACTUAL BACKGROUND

Thi s appeal arises fromappellant filing a conplaint, in Apri
of 2004, seeking $100,000, under clainms of wuninsured notorist
coverage of two autonpbile insurance policies. Appel | ant  was
injured while a passenger on a notorcycle owned and operated by
Cl arence Koont z. Appel lant alleged in her conplaint that the
accident occurred “[o]n or about Septenber 3, 2001, . . . when the
rear tire of the notorcycle struck a piece of netal on the road,
and the tire blew out causing the notorcycle to go out of control
and injure [appellant].” Appellant sustained serious injuries that
required nedical treatnment. After the accident, the piece of netal
that was discovered to be inbedded in the tire was anal yzed and
confirmed to be a “piece of autonobile sheet netal that had

corroded and fallen off a vehicle onto the roadway.”



At the tinme of the accident, Interstate was the uninsured
notori st coverage carrier for Koontz and Nationwide was the
uni nsured notorist coverage carrier for appellant. Appel | ant
contended she was entitled to recover insurance coverage paynents
from Interstate and Nationw de because the accident and her
subsequent injuries were a “direct and proximate result of the
unidentified operator/owner’s negligence,” and “wthout any
negl i gence on her part.” Appellant also filed a Motion for Parti al
Summary Judgnent, seeking judgnent as to liability only, against

Interstate’ and Nationwi de? under their respective uninsured

The uni nsured policy under the Interstate policy provided:

W will pay conpensatory damages which an insured is
legally entitled to recover fromthe owner or operator of
an uni nsured notor vehicle because of:

1. Bodily injury sustained by an insured and
caused by an accident; and

2. Property damage caused by an
acci dent. :

The owner’s or operator’s liability for these damages
nmust arise out of the ownership, naintenance or use of
t he uni nsured notor vehicle.

W will pay under this coverage only if 1. or 2. bel ow
applies:

1. The I|imts of liability under any
applicable bodily injury liability bonds or
policies have been exhausted by paynent of
judgenents [sic] or settlenments; or

2. A tentative settlenent has been nade
between an Insured and the Insurer of an
uni nsured not or vehi cl e.

(continued. . .)



(...continued)
| nsured as used in this endorsenent neans:

1. You or any famly nenber.

2. Any ot her person occupying your covered
not or cycl e.

3. Any person for damages that person is
entitled to recover because of bodily injury
to which this coverage applies sustained by a
person described in 1. or 2. above.

Uni nsured notor vehicle neans a | and notor vehicle .

4. [which is a hit—-and-run vehicle whose operator or
owner cannot be identified and which hits or causes an
accident resulting in bodily injury or property damage
wi t hout hitting:

a. You or any famly menber

b. A vehicle which you or any fam |y menber
are occupyi ng; or

c. Your covered notorcycle.

2According to the Nationw de policy, the coverage agreenent

stated the conpany woul d:

. pay conpensatory danages, including derivative
clalnB which are due by law to you or a relative from
t he owner or driver of an uninsured notor vehicl e because
of bodily injury suffered by you or a relative, and
because of property danage. Damages nust result froman

accident arising out of the: 1. ownership; 2.
mai nt enance; or 3. use; of the wuninsured notor
vehi cl e.

An uni nsured notor vehicle is:

a) one for which there is no auto liability bond,
i nsurance or other security in effect, applicable to the
vehi cl e owner, operator, or any other |iable person or
organi zation, at the tine of the accident.

e) a “hit—-and-run” notor vehicle which causes bodily
injury to an insured or property danage.

The driver and the owner of the “hit—-and-run” vehicle
must be unknown. The insured nust report the accident to
(conti nued. . .)



not ori st policies.

Counsel for Interstate and Nati onwi de deposed appellant and
her expert witness, R Scott WIIls, an accident reconstruction
consul tant. Appel l ant testified about her recollection of the
I nci dent :

[Interstate’s

counsel ]: Were you passing any vehicle at the tine

t he acci dent occurred?

[ Appel  ant]: No.

[Interstate’s

counsel |: Okay. Was there any vehicle to your
right?
[ Appel l ant]: There was a tractor trailer, a tanker.

[Interstate’s
counsel ]: And how long had he or that tractor
trailer been to your right?

[ Appel | ant]: Well, probably five or ten m nutes.
[Interstate’s

counsel ]: At the place in the roadway where the
acci dent occurred, how woul d you descri be

2(...continued)

the police or proper governnental authority within 24
hour s. W nust be notified within 30 days that the
insured or his legal representative has a | egal action
for damages arising out of the accident. Thi s
notification must include facts supporting the action

If we request, any notor vehicle the insured was
occupying at the tinme of accident nust be nmade avail abl e
for our inspection.

If there is no physical contact with the “hit-and-run”
vehicle, the facts of the accident nust be proved. W
will only accept conpetent evidence other than the
testimony of any insured, whether or not that insured is
maki ng a claimunder this or any simlar coverage.



[ Appel | ant]:

[Interstate’s
counsel ] :

[ Appel | ant]:

[Interstate’s
counsel ] :

[ Appel I ant]:

[Interstate’s
counsel ] :

[ Appel | ant]:

[Interstate’s
counsel ]:

[ Appel | ant ] :

[Interstate’s
counsel ]:

[ Appel | ant ] :

[Interstate’s
counsel ] :

[ Appel I ant]:

[Interstate’s

the slope of the roadway, is it going
uphill, downhill, |evel?

No, it’s a flat [|level slope].

Were there any vehicl es before you?

There was nobody in front of us.

Were you aware of any other vehicles
about you other than this tractor trailer
to the right?

There was [sic] vehicles behind us,
tractor trailer to the right, there were
a couple vehicles in front of the tractor
trailer.

My understanding that the truck
reaI|Z|ng that you were in sone distress
began to slow down so your bike could
nmove in front of the truck and | guess
eventually off the right side of the
r oadway?

Yes.

And then you said the back tire | ocked
up?

Yes.

: The tire which was going flat was
the rear tire to the bike?

Yes.

Okay. And did there cone a point in tine
when the tire began to disintegrate?

| don't -- | don’t know.



counsel |:

[ Appel | ant]:

[Interstate’s
counsel ] :

[ Appel l ant]:

[Interstate’s
counsel ]:

[ Appel  ant]:

[Interstate’s
counsel ] :

[ Appel I ant]:

[Interstate’s
counsel ]:

[ Appel | ant]:

[Interstate’s

Ckay. well, let ne ask you this. You
said the back tire |ocked up. What do
you nean by that?

As he was slowi ng down to cone across in
front of the tractor trailer to get off
to the shoul der of the road, it just cane
to like a stop, | guess |like a sudden
jerk or sonmething, | don't want to say,
whi ch throwed [sic] himand then t he bike
just continued to go wwth ne on it for a
short distance, |’m assum ng, because
then I got thrown fromit.

Ckay. Are you aware of any facts
what soever to suggest that C arence
Koontz was in any way responsible for
causing this accident?

Oh, he wasn’t — you know, there was no
al cohol involved or anything of that
nat ur e

What about just the way he was operating
his vehicle, do you have any reason to
believe that the way he operated his
vehicle in any was caused or contributed
to the accident?

No.

: . As you were traveling down the
roadmay t hat day, were you able to see in
front of the bike?

Yes, yes.

And you said that there were other
cars that were traveling in front of you,
right?

Ri ght .



counsel |:

[ Appel I ant]:

[Interstate’s
counsel ]:

[ Appel | ant ] :

[Interstate’s
counsel ]:

[ Appel l ant]:

[Interstate’s
counsel ]:

[ Appel l ant]:

[Interstate’s
counsel ]:

[ Appel | ant]:

[Interstate’s
counsel ]:

[ Appel l ant]:

[Interstate’s
counsel |:

[ Appel | ant]:

And you said the traffic was very heavy
t hat day?

Yes.

You didn’t see any vehicle on the roadway
swerving in front of you, did you?

Oh, just — not swerving |like they had
been drinking or anything, but you know,
passi ng and —-

Ckay. As you | ooked up the roadway of
that day, did you see anything in the —
any type of object which was actually in
t he roadway before the notorcycle?

No.

And you didn’t see any vehicles in
front of the bike swerving to any — to
avoid any object which was in the
roadway, correct?

Ch, no.

Dd M. Koontz ever tell you that
he saw any object in the roadway that
day?

No.

In your answers to interrogatories, you
state that an autonobile operator or
owner permtted his or her vehicle to

rust and pieces fell onto the roadway?

That’s what we were told.

Tol d by whon?

Told by the man that analyzed the tire.
The pictures that you have here in this,



that these two wheels checked out wth
the tire and everything, that is was
[sic] his discovery was. That’s what we
were told.

[Interstate’s

counsel ]: Ckay. So as to facts to support your
contention that some piece of rust fel
from a vehicle onto the roadway sonmehow
caused or contributed to the accident,
those facts would be those which were
provided by M. WIIls, correct?

[ Appel | ant]: Yes.

[Interstate’s

counsel ] : Ckay. You, yourself, do you have any
per sonal know edge of any facts that this
accident was sonehow caused by rust
falling froma vehicle?

[ Appel | ant]: Only what | seen [sic] the netal that was
in the tire and then being told by M.
WIlls who' s an expert .

During WIIls deposition, he explained his examnation

procedures and his ultimte findings:

[ Nati onwi de’ s

counsel |: . . . Please continue on with generally
and in summary fashion . . . what vyour
i nvestigation reveal ed.

[WIIs]: Vell, | exanmned the tire that | was
provided with, identified the tire, the
make, nodel of the tire. | found -—-
after exam nation of the tire I found a
piece of netal in the tire, stuck

protrudi ng through the outer portion of
the tire into the inner area of the tire.
It actually cut the inner liner of the

tire and protruded through it. | renoved
that piece of metal from the tire and
f or war ded t hat to Mat co for
anal ysi s.

[ Nati onwi de’ s



counsel |:

[WIIs]:

[ Nati onwi de’ s
counsel ]:

[WIIs]:

[ Nati onwi de’ s
counsel ] :

[WIls]:

[ Nat i onwi de’ s
counsel |:

[WIIls]:

[ Nati onwi de’ s
counsel ]:

Bef ore you exam ned the tire, did anybody
express to you that there was a pi ece of
netal in the tire? | mean did you know
t hat beforehand —-

Yes.

— or did you just find it?

No. Wen | picked the tire up from
[ appel | ant’ s counsel’s] office |l was told
it is a nmotorcycle tire and there is a
piece of nmetal stuck in the notorcycle
tire.

oo When you did your exam nation of
the tire, what did your examnation
consist of? How did you do it?

Just really a visual exam nation | ooking
at t he overal | tire and really
concentrating on the piece of netal and
phot ographing the tire before the piece
of netal was renoved. The question that
was posed to ne was whet her the piece of
netal was autonotive related or other
type of material.

And as far as your exam nation of the
tire, did you find any other indications
of defects in the tire?

No. There were sone surface abrasions,
sone abrasions near the bead area that
would typically result when a tire
separates from the wheel when it’s
rotating. But other than that, there
were no other defects noted in the tire.

Was it your conclusion that the piece of
nmetal that you found in the tire was the
reason — the cause for the tire going
flat?



[WIls]:

[ Nati onwi de’ s
counsel ]:

[WIls]:

[ Nat i onwi de’ s
counsel ] :

[WIls]:

[Interstate’s
counsel ]:

[WIls]:

[Interstate’s
counsel ]:

[WIls]:

Yes. As | said, it protruded the inner
bl adder that actually retains the air
within the tire. And once the inner
bl adder has been protruded, such as this
was, the air can escape and apparently
di d escape.

But it wasn’t a bl owout though? .

Well, according to the information -—-
agai n, I wasn’ t t here, but t he
information | received from [ Koontz] and
[Appellant], it was not a blowout. It

was a rapid leak, if you would, but it
wasn’t a bl owout per se, no.

As far as the general condition, what was
t hat ?

It was in good condition overall.

Do you have an opinion as to how the
metal canme into the roadway?

I have no idea how the netal cane into
the road, sir. Al | knowis it was in
the road. Qher than what | have al ready
stated, of course, that it apparently

fell off of sonething. | nean other than
that, | don't know how it came in the
r oad.

You don’t have an independent basis of
det er m ni ng, ot her than the Matco
anal ysis, of determ ning where the netal
came fromor howit canme off of something
or even if it came off of sonething?

Wll, it had to come off of something. |
nmean it is something. It appears to be
sonething of a larger sonething, if you
woul d. So it clearly ~cane from
somet hi ng. But as to how it arrived

- 10 -



there, no, | don't really know, but based
upon the fact that it is part of a | arger
being, | would say it cane from that
| arger being onto the roadway.

Interstate noved for summary judgnment on January 5, 2005.
Nati onw de joined Interstate’s notion for summary judgnment on
January 18, 2005, adopting Interstate’s supporting nenorandum
Interstate and Nationw de argued:

Al t hough [Appellant] contends that this piece of netal
“fell off a vehicle” and further contends that the owner
or operator of the vehicle breached a duty of care to
prevent such from happening, [Appellant] has failed to
present any testinony what ever that an uni dentified notor
vehicle caused the piece of netal to cone into the
hi ghway and that the owner or operator of this vehicle
breached a duty of care of inspecting or maintaining the
vehi cl e. Lacki ng any such evidence, [Appellant] is
unabl e to make a prima facie case that this accident was
caused by the negligence of an wunidentified notor
vehi cl e.

Interstate and Nationw de posit that, because appellant presented
no genuine dispute as to a material fact, the insurers were
entitled to judgnent as a matter of | aw under Rul e 2-501.

The court, after hearing oral argunent, issued its ruling on
March 16, 2005:

The duty of an owner or operator of a notor vehicle
is to use reasonable care to ensure that it is in
reasonabl y good condition and properly equi pped so as to
prevent injuries to others using the highway. Sothoron
v. West, 180 Md. 539, 542 (1942). In Blashfield
Aut onobile Law and Practice, the duty is succinctly
articul ated:

The owner or driver of a motor vehicle
owes to oneself and to others a duty of
i nspecti on. The duty 1is to exercise
reasonabl e care in the inspection to discover
any defects which may prevent the proper

- 11 -



operation of the vehicle, and one is
chargeabl e with know edge of any defects which
such inspection woul d discl ose.

An owner or operator, however, nay not be
liable for injuries resulting froman unknown
defect or one which would not have been
revealed by a reasonable and prudent
I nspection. Were a reasonabl e exam nati on by
the owner of an autonobile fails to disclose
def ect s, t he owner IS relieved from
responsibility for danmages arising from
undi scl osed defects.

2 Patrick D. Kelly, Blashfield Autonotive Law and
Practice § 107.3 (Rev. 3d ed. 1979).

In deciding a notion for summary j udgnent, the Court
is required to consider the evidence in a light nost
favorable to the party opposing the notion. Serio v.
Baltimore County, Maryland, 384 M. 373, 388 (2004).
Viewing the evidence in a light nost favorable to the
[ Appel l ant], the Court finds that the [Appellant] could
concei vably prove the follow ng facts:

. [ Koontz] did nothing to cause the accident.

. [ Koont z] detected a loss of control of the
nmotorcycle and attenpted to safely |eave the
r oadway.

. Prior to conpletely |eaving the roadway, the
deflating tire separated fromthe rim | ocking
the wheel and causing a sudden and

irreversible | oss of control.

. After the accident, a piece of netal was found
inthe tire.

. The piece of nmetal was the cause of deflation
of the tire due to puncture and penetration.

. The piece of netal is consistent (“better than
50% according to [Appellant’s] expert) wth
autonotive sheet netal typically found in the
outer skin of a car.

. The piece of netal corroded and fell off a
not or vehicle onto the roadway.

- 12 -



Wiile the [Appellant] has produced substanti al
evi dence concerning the cause of the deflation of the
notorcycle’s tire, there is no evidence from which the
trier of fact could conclude that the owner or operator
of the vehicle fromwhich the nmetal piece allegedly fel
breached his duty of inspection. As noted in the
Bl ashfield treati se, an owner or operator is not liable
for injuries from an unknown defect or one which would
not have been revealed by a reasonable and prudent
i nspection. Blashfield, supra, 8 107.3. Applying this
principle to the case at bar, there are no facts or
reasonabl e i nferences therefromthat the piece of netal
wi t h di nensi ons of one and one—quarter inches in |length
and one—quarter inch in w dth woul d have been det ected by
a reasonable and prudent inspection of the vehicle.
I ndeed, Scott WIIls testified at deposition that the
pi ece of netal was painted on one side and had “surface
oxidation” (i.e., rust) on the other side. However ,
WIlls verified that the netal was not “rusted through.”
O her than being consistent with sheet netal conmonly
used for the outer skin of an autonobile, WIIls coul d not
testify about the part of the autonobile where the netal
pi ece origi nated.

The cases cited by [Appellant] are not persuasive.
Frazier v. Unsatisfied Claim and Judgment Fund, 262 M.
115 (1971), involved injuries sustained when a passenger
in an unidentified car threw a firecracker into the
plaintiff’s vehicle. Unlike this case, the issue in
Frazier was whet her the injuries arose “out of ownership,
operation or use” of a notor vehicle. Wwoosley v. State
Farm Ins. Co., 18 P.3d 317 (Nev. 2001), and Hale v.
American Family Mutual Ins. Co., 927 S.W2d [522] (M.
Ct. App. 1996), are also distinguishable. Bot h cases
apply the doctrine of res ipsa loquitur, Which
[ Appel lant] in the case at bar concedes is inapplicable.
Muncy v. American Select Ins. Co., 716 N. E 2d 1171 (Chio
C. App. 1998), involved a claimfor uninsured notori st
benefits where the plaintiff alleged that the cause of
the accident was the negligent dropping of a wooden
object in the roadway by an unknown vehicle. There was
evidence by affidavits that “the wood in the roadway
could have come from two sources: (A) a notor vehicle
fromwhich the | oad was not adequately secured or (B) a
pedestri an who deposited the wood on the roadway.” 1d. at
1175. However, the affidavits discounted t he pedestrian
t heory because there was a “l ack of pedestrian access” at
the location of the accident. I1d. The Court of Appeals
of Onio (Tenth District) held that these affidavits

- 138 -



adequately supported a theory of negligence by an
unidentified operator of a vehicle, i.e., the inproper
securing of the wooden pallet to the wunidentified
vehi cl e. Muncy is fatally distinguishable from the
present case as a wooden pallet is not a component of a
not or vehicle. The reasonable inference in Muncy is that
t he wooden pal |l et was being transported by a vehicle and
that it fell off because it was negligently secured. The
same cannot be said for a small netal piece that
presumably fell off a vehicle.

Al t hough not factually apposite, the analysis in
Carter v. Shoppers Food Warehouse Md. Corp., 126 Ml. App.
147 (1999), is instructive. There, the plaintiff injured
her knee when she fell in the produce section of a
grocery store. After the fall, the plaintiff noticed
t hat one corner of the carpet was turned up, |eading her
to believe this was the cause of the accident. The trial
court granted sunmmary judgnment in favor of the grocery
store on the basis that there was insufficient evidence
to establish a prima facie case of negligence. The Court
of Speci al Appeal s af firned, relying on t he
wel | —est abl i shed principle of premsesliability |lawthat
the property owner nust have actual or constructive
notice of the dangerous condition. Id. at 164. The
Court discussed the property owner’s duty to i nspect and
its corollary proposition of constructive know edge of
t he dangerous condition, it would not be reasonable to
require appellee constantly to inspect the produce
section and fix the fl oor mats each tinme a corner becones
m spl aced or turned up.” Id. Summary judgnent was
t heref ore proper because the plaintiff failed to produce
evidence that the grocery store had actual and
constructive know edge of the carpet’s condition.

Carter 1S instructive because the grocery store’s
duty to inspect is analogous to the duty inposed on a
not or vehicle owner or operator to inspect his vehicle
for dangerous condition. The principle that a notor
vehicle owner or operator is, in the parlance of
Bl ashfield, “chargeable with knowl edge of any defects
whi ch such inspection would disclose,” is the |Iegal
equi val ent of constructive know edge. Summary judgnent
was held to be proper in cCarter; it is, |ikew se,
appropriate in the case sub judice.



I V. Concl usion
For the reasons stated herein, [Appellant’s] Mtion
for Partial Summary Judgnent is denied and [ Appel |l ees’]
Motions for Summary Judgnent are granted. The Cerk is
instructed to enter a final judgnent in favor of
Def endants [Interstate and Nationw de].

Appel l ant then filed a tinely appeal to this Court.?

LEGAL ANALYSIS

Appel l ant argues that the court erred in granting sumrary
judgnment to Interstate and Nationw de because she presented
sufficient evidence to satisfy the elenents of the uninsured
notorist statute. She also clainms that the facts of the accident
“trigger[] the *‘hit—-and-run’ definition of wuninsured notor
vehicle.” As such, appellant asserts that, because it is
undi sputed that she was insured at the tine of the accident, she
was i njured and there are no excl usions that apply to her case, the
sole issue is whether she is entitled to recover fromlInterstate
and Nationwi de because the unidentified owner or operator of an

uni nsured vehicle was negligent in causing her injuries.?

3Because the clerk of the court failed to follow the circuit
court’s directive to set forth a judgnent in favor of Interstate
and Nationwi de on a separate docunent, Chief Judge Murphy of this
Court issued an Order, dated July 29, 2005, providing for the entry
of judgnment for appellees on a separate docunent under Rule
2—-601(a) .

‘Appel l ant posits in her brief, “Having chosen not to obtain
conpeting opi nions, the Appellees are bound by the testinony and
affidavit of the Appellant’s experts, which could not be nore cl ear
in the expression that the cause of the accident was the netal

(continued...)
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Appel I ant further contends that she denponstrated the requisite
proof which should have | ed to the court denyi ng appel |l ees’ summary
judgnment notion, and ultimately, led her to recovery under the
uni nsured coverage agreenents of both conpanies. W disagree.

Pursuant to Maryland Rule 2-501(f), a trial court

shall enter judgnment in favor of or against the noving

party if the notion and response show that there is no

genuine dispute as to any material fact and that the
party in whose favor judgnent is entered is entitled to
judgnment as a matter of |aw

“Appel late courts reviewing an order granting a notion for
summary judgnent nust determ ne whether the trial court was |l egally
correct.” Maryland Cas. Co., et al., v. Lorkovic, 100 M. App.
333, 354 (1994)(quoting Beatty v. Trailmaster Prods., Inc., 330 M.

726, 737 (1993)). Because we review a trial court’s grant of

summary judgnent de novo, we nust first decide whether a genuine

4(...continued)
whi ch punctured the tire and that the netal was a piece of rusted
sheet netal that fell froma car

This brings us to the crux of the case, which is whether the
Appellant’s injuries are due to an accident arising out of the
owner shi p, mai ntenance or use of an uninsured notor vehicle.”

At oral argument before the Panel of this Court, counsel for
bot h sides generally acknow edged that, although the rusted netal
coul d have been part of a | oad being transported, the probability
was nore likely than not that the rusted netal fell off of a
vehicle in transit. The nmenbers of the Panel and counsel generally
agreed that the so-called “crux” of the case is really whether a
fact finder could conclude, either directly or inferentially, from
the subm ssions appellant adduced in resisting the notion for
sumary judgnment, that the rusted netal dislodged from the
uni dentified notor vehicle because of the negligent failure of the
owner or operator to properly maintain the vehicle in proper
condi tion.

- 16 -



di spute of material fact exists. De La Puente, et al. v. County
Commissioners of Frederick County, 386 Md. 505, 510 (2005). “If no
such di spute exists, we proceed to review determ nations of |aw,”
and exam ne the “facts properly brought before the court, and any
reasonabl e i nferences that may be drawn fromthem|[] construed in
the light nost favorable to the non-noving party.” 1Id. (citations
omtted.)

Regar di ng the enact ment of uninsured notorist statutes, it is
wel |l settled that the “purpose of the required uni nsured notori st
coverage is to nmake avail abl e the sane coverage as woul d have been
avai |l abl e had the tortfeasor conplied with the liability insurance

requirements of the financial responsibility |aw Johnson v.
Nationwide Mut. Ins. Co., 388 Mi. 82, 92 (2005) (quoting Forbes v.
Harleysville Mut. Ins. Co., 322 Md. 689, 698 (1991)). Cenerally,
the elenments required for a cause of action in negligence include
“a duty or obligation which the defendant is under to protect
plaintiff frominjury, a failure to discharge that duty, and act ual
|l oss or injury to the plaintiff proximately resulting from that
failure.” Weber v. Unsatisfied Claim and Judgment Fund Board, 261
Ml. 457, 462 (1971) (citation omtted.) The court also scrutinizes
the actions of the noving party in a claiminvolving negligence,
denonstrating that “[a] person injured nust elimnate his own
conduct as a cause of the injury.” Apper v. Eastgate Assocs., 28

Md. App. 581, 588 (1975) (citation omtted.) Upon our review of

the facts and the applicable | aw, we conclude that the court bel ow
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did not err in granting summry judgnent to Interstate and
Nati onw de, and agai nst appel | ant.

Appel lant, in her brief, presents extensive evidence in an
attenpt to establish that she proved her entitlenent to recovery
from the insurers for wuninsured nptorist coverage. Mor e
specifically, she delineates the “basic el enents” of an uninsured
notorist claim as “derived fronf the Insurance Article
§ 19-509(c):°®

1. The claimant nust be an insured.

2. The claimant nust be entitled to damages.

3. The claimant nust be entitled to recover damages from
t he owner or operator of an uninsured vehicle.

4. The claimant nmust be able to recover for bodily
injury.

°Section 19-509(c) provides:

(c) In addition to any other coverage required by this
subtitle, each notor vehicle liability insurance policy
I ssued, sold, or delivered in the State after July 1,
1975, shall contain coverage for danages, subject to the
policy limts, that:

(1) the insured is entitled to recover fromthe owner or
operat or of an uninsured notor vehicl e because of bodily
Injuries sustained in a notor vehicle accident arising
out of the ownership, naintenance, or use of the
uni nsured notor vehicle; and

(2) asurviving relative of the insured, who is descri bed
in 8 3-904 of the Courts Article, is entitled to recover
fromthe owner or operator of an uninsured notor vehicle
because the insured died as the result of a notor vehicle
accident arising out of the ownership, maintenance, or
use of the uninsured notor vehicle.

Mi. Code (2002 Repl. Vol., 2005 Supp.), Ins. Il 8§ 19-509(c).
- 18 -



5. The injury nust be sustained in or be the result of
a nmotor vehicle accident arising out of the ownership,
mai nt enance of [sic] use of the uninsured vehicle.

6. The person nust not be excluded or otherw se
precl uded fromrecovery.

Appel l ant al so cites what she contends are facts established
fromthe evidence that support her claim
a. [Koontz] did nothing to cause the accident.

b. [Koontz] noted progressive loss of control and
attenpted to | eave the roadway.

C. Prior to conpletely leaving the roadway, the
deflating tire separated fromthe rim | ocking the wheel
and causing a sudden and irreversible | oss of control.

d. After the accident, the tire was preserved and a
rusty piece of netal was found to have punctured the
tire, causing it to deflate. (Appel I ant has provided
expert opinion as to this.)

e. The piece of nmetal is consistent, to a reasonable
degree of engineering certainty, with that used in car
sheet nmetal and was rusted, |eading to the concl usion
reached by the experts, that it was a rusty car part that
fell froma vehicle onto the road.

Additionally, in support of appellant’s contention that the
I njuries she sustained were the result of an accident arising out
of the ownershi p, mai ntenance or use of an uni nsured notor vehicl e,
she offers the foll ow ng:

a. A piece of nmetal on the road, which is nore likely

t han not a pi ece of notor vehicle sheet netal that rusted

and fell off of a vehicle, based upon the uncontroverted

opi ni ons of two experts;

b. An accident which was caused by this nmetal being on
t he roadway;



c. A failure to maintain the vehicle by the owner and

operator leading to the netal falling off; again based on

t he uncontroverted opinion of two experts; and

d. No other cause for the accident or netal in the

roadway has been advanced by any credible evidence.

[Interstate and Nati onwi de] suggested any nunber of ways

nmetal could have gotten there, although they offer no

evidence as to any of their theories.

Assum ng the certitude of appellant’s statenents, she has
failed to satisfy her burden of proving that the accident and her
injuries were the result of an unidentified party’s negligence.
Consequently, there has been no show ng that the court granting
summary judgnent in favor of Interstate and Nati onwi de erred in the
instant case. It is undisputed that appellant suffered an injury
and that neither appellant nor Koontz, as owner and operator of the
not or cycl e upon whi ch appellant was a passenger, did anything to
contribute to the accident that caused her injuries. |In order to
counter the notion for summary judgnment by Interstate and
Nat i onwi de, however, appellant was required to adduce facts that
would lead to a reasonable inference of sone negligent act
performed by the tortfeasor that caused her injuries. See Beatty,
supra, 330 Ml. at 737-38 (enunciating that, for a party to defeat
a summary judgnent notion, “the opposing party nust showthat there
Is a genuine dispute as to a material fact by proffering facts
which would be admssible in evidence,” but “nere genera
al | egations which do not show facts in detail and with precision

are insufficient to prevent summary judgnent.”) (citations

omtted.) Wthout evidence of negligence, there was no genui ne
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dispute as to a material fact concerning negligence for the court
to submt to the fact—finder

The only argunent appellant has presented to this Court and
the court belowis that, according to appell ant, based on the facts
of this case, she shoul d recei ve uni nsured notori st coverage. Wat
is clearly Jlacking is evidence that supports appellant’s
al l egations that the phantomtortfeasor fail ed to di scharge his/her
duty of care with respect to the errant piece of autonotive sheet
net al . No evidence was presented that the tortfeasor owned or
operated a motor vehicle which was the proxi mte cause of the
accident and the injuries suffered by appellant, a critical el enent
to her cause of action. Judge Glbert, witing for this Court,
reiterated the standard by which we determ ne whether evidence

constitutes nore than nmere specul ation in negligence actions:

Maryl and has gone alnost as far as any jurisdiction, to
our knowl edge, in holding that slight evidence of
negl i gence may be sufficient to carry a case to the jury.
Fowler v. Smith, 240 Md. 240, 213 A 2d 549 (1965); Mazer
v. Stedding, supra. |In Fowler v. Smith, supra, Chief
Judge Prescott, speaking for the Court of Appeals, said:

‘“The rule has been stated as requiring
subm ssion if there be any evidence, however
slight, legally sufficient as tending to prove
negligence, and the weight and val ue of such
evidence will be left to the jury. Ford v.
Bradford, 213 M. 534, 132 A 2d 488. Cf.
Bernardi v. Roedel, 225 M. 17, 21, 168 A 2d
886. However, the rule as above stated does
not nmean, as is illustrated by the adjudicated
cases, that all cases where questions of
all eged negligence are involved nust be
submtted to ajury. They [sic] words ‘legally
sufficient’ have significance. They nean that
a party who has the burden of proving another
party guilty of negligence, cannot sustain
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this burden by offering a mere scintilla of
evi dence, ampunting to no nore than surm se,
possibility, or conjecture that such other
party has been guilty of negligence, but such
evi dence nmust be of |egal probative force and
evidential value. State for Use of Balderston
v. Hopkins, 173 M. 321, 196 A. 91, and cases
cited; Hevell v. Balto. Transit Co., 173 M.
327, 196 A. 103; Haddock v Stewart, 232 M.
139, 192 A 2d 105. Cf. Commissioners (etc.) v.
Clark, 94 US. 278, 24 L.Ed. 59 (not a
negl i gence case). The rule, stated in
slightly different terns, is that where the
facts are wundisputed, or the facts nost
favorable to the party carrying the burden of
establishing another party’s negligence are
assuned to be true and all favorabl e
i nferences, fairly deducible therefrom are
drawn in favor of the burden-carrying party,
and such undisputed facts (or the said
favorable facts and inferences) lead to
concl usi ons from whi ch reasonable m nds coul d
not differ, then the question of negligence,
vel non, becones a question of |aw.  Bernardi
v. Roedel, Suman v. Hoffman (221 M. 302, 157
A 2d 276); Kantor v. Ash (215 M. 285, 137
A 2d 661), all supra.’

Brock v. Sorrell, 15 M. App. 1, 6-7 (1972)(quoting Fowler v.
Smith, 240 Md. 240, 246-47 (1965)).

As the | ower court noted, “there is no evidence fromwhich the
trier of fact could conclude that the owner or operator of the
vehi cl e fromwhich the netal piece allegedly fell breached his duty
of inspection.” Specifically, appellant failed to present any
facts that would allow for a reasonabl e concl usi on that whoever or
what ever caused the netal to be in the roadway did so as a result

of a negligent act.

On the issue of the duty to inspect, the trial court, while

finding cCarter v. Shoppers Warehouse, supra, “not factually



apposite,” it nevertheless found our decision in that case

i nstructive. There we expl ai ned:

Al though the trial judge nmust interpret all natural and
legitimate inferences inthe plaintiff’s favor, where t he
plaintiff has not shown by any evi dence that the injuries
sust ai ned by hi mwere a direct consequence of negligence
on the part of the defendant, and there is no rational
ground upon which a verdict for the plaintiff could be
based, the trial judge should direct a verdict in favor
of the defendant. 1d. at 232, 210 A 2d 724 (citing Rawls
v. Hochschild, Kohn & Co., 207 Md. 113, 122, 113 A 2d 405
(1955)).

* k%

Al so of relevance is the Court of Appeals’s decision in
Lexington Market Auth. v. Zappala, 233 Ml. 444, 197 A 2d
147 (1964), wherein a customer sued a parking garage
operator for injuries sustained when the plaintiff
slipped and fell on a spot of oil or grease in the
parki ng garage as she returned to her car. The Court
reversed a jury verdict in the plaintiff’s favor and
entered judgnent for the defendant because the plaintiff
di d not neet her burden of proof “that the condition was
caused by the proprietor or its enployees, or that there
was actual notice of the condition.” 1d. at 446, 197
A.2d 147. Al though the operator should anticipate that
oil or grease may | eak occasionally fromvehicles, he is
not an insurer and “we think it would be unreasonable to
hold that it is his duty to continuously inspect and sand
down any and all leakage as soon as it occurs, even 1f we
assume that periodic inspections are necessary.”

Carter, 126 Ml. at 163-64 (enphasis added).

The facts in the case at hand are nore conpel Iing consi dering
that, at |east the owner of the business in carter, is generally
charged with the duty to act upon the receipt of proper notice,
under a theory of premse liability, to correct a hazardous
condition that may result in injury to third parties. Wether an

owner of the prem ses must continuously inspect its property is



germane to the question of notice. That there is an ongoing
responsibility to correct defects and hazardous conditions is
constantly forenost in conducting a business where it is expected
that invitees will be on the premises on a daily basis. 1In the
i nstant case, although the owner or operator has an obligation to
i nspect and nmai ntain his/her notor vehicle, the ability to discern
that a nmetal piece of a vehicle has rusted through to an extent
that it will becone di sl odged is an event whi ch cannot be as easily
anticipated as the potential for injury to an invitee and, indeed,
is an event which nay never occur. This is particularly true if
the rusted part of the vehicle is not subject to detection during

normal use or naintenance. ®

Appel I ant argues that the undisputed facts, in conjunction
with the opinions of her experts, “give rise to an inference that
t he owner/operator failed to maintain (prevent or repair) rust and
took the vehicle on the roadway in that condition.” The void in

appellant’s theory is the absence of any evidence of the negligent

®Qur decision herein is confined to the facts of this case.
The probability that normal inspection of the unknown vehicle woul d
not have revealed the rusted condition or that dislodgenment was
I mm nent could reasonably be inferred fromthe size of the netal
pi ece at issue and the |ack of any physical characteristics which
woul d identify fromwhere on the unknown vehicle it originated. W
need not and do not reach the question of whether a bunper, a
nmuf fl er, or other nore prom nent parts of a vehicle give rise to an
I nference that an i nspection of the vehicle would have reveal ed t he
rusted condition and thus place the owner or operator on notice,
requiring himor her to correct the condition. A determ nation
that the piece of netal dislodged as a result of a negligent act,
under the circunstances extant, would be reduced to rank
specul ati on.
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act or course of negligent conduct which resulted in the

di sl odgenent of a netal piece in the roadway.

Appel lant, in her brief, recites facts which she contends t hat
she “established through expert opinion and otherwi se.” The facts
to which she alludes are essentially a recapitulation of the facts
that the court found, in its opinion, supra, that *“[appellant]
could conceivably prove.” Most notably, the piece of netal,
according to the expert, “is consistent, to a reasonabl e degree of
engi neering certainty, with that used in car sheet netal and was
rusted, leading to the conclusion reached by the experts, that it

was a rusty car part that fell froma vehicle onto the road.”

Not wi t hst andi ng that the foregoi ng expert opi nion establishes
that the piece of nmetal is consistent (better than fifty percent)
wi th autonotive sheet netal typically found in the outer skin of a
car, the piece of netal was not rusted throughout. Mbreover, at
oral argunent before a panel on this Court, the very real specter
was raised that the rusted section of the identified notor vehicle
may well have been from the curled area under the body of the
vehicle. Assumng that the rusted netal was dislodged from the
underbody of that vehicle, the operator would have had no
opportunity to observe the deteriorating condition, except of
course, during routine nmintenance or repair, and there is no
evi dence fromwhich it can be determ ned whet her and when t here was
such an opportunity to inspect. In the absence of such an
opportunity, the owner or operator, therefore, would not have been

on notice of his/her duty to abate the corrosion or otherw se
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correct the hazardous condition. In sum appellant has produced
evidence to establish that the piece of netal was probably
di sl odged from a notor vehicle and that the rusted condition may
wel | have caused it to dislodge, but there has been no show ng of
know edge of the existence of the deteriorated state of the vehicle

part and the attendant duty to correct it.

Consequently, we hold that, because no genui ne di spute exists
and appellant’s evidence failed to establish a prima facie case of
negl i gence, Interstate and Nati onwi de were entitled to judgnment as

a matter of | aw

Appel l ant also cites cases from other jurisdictions for the
proposition that uninsured notorist coverage would be “applicable
to this factual scenario.” W, |like the court below, do not find
any of these cases persuasive. Appel | ant seeks solace in two
unreported opi nions, Lazovic, et al. v. State Auto Insur. Co., 1998
WL 382172 (Chio . App. 1998), and Delahunty v. Nationwide Insur.
Co., 1996 W. 204271 (Chio Ct. App. 1996). W decline to accord
t hese cases any precedential value.’” Wwoosley v. State Farm Insur.
Co., 117 Nev. 182 (2001), Hale v. American Family Mut. Insur. Co.,

927 S.W2d 522 (1996), and Muncy v. American Select Insur. Co., 716

"According to the Onhio Suprenme Court Rules, unreported
opinions fromGChio s internedi ate appell ate | evel court, the Court
of Appeals, only have precedential weight within the judicial
district from which the opinions were rendered. Ohio Rules for
Reporting Opinions 2(G(2). Although the Maryland Rules do not
specifically proscribe the citing of foreign unreported opinions,
see Md. Rule 1-104, appellant’s reference to these cases requires
a copy of the cases be served upon the opposing parties and this
Court. Ohio Rules for Reporting Opinions 2(GQ(3).
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N.E 2d 1171 (Ohio C. App. 1998), also relied upon by appellant,
are distinguishable in that they involve objects that becane
roadway debris, but were not specific parts of the vehicle that
they had fallen off, i.e., a l|ladder in woosley, a rock propelled
through a windshield in Hale, and a wooden pallet in Muncy. In
addition, the Hale and Woosley plaintiffs each submtted their
respective cases wunder the doctrine of res ipsa loquitur
Appel | ant, however, expressly rejects res ipsa loquitur as a basis

for recovery.

We hol d that appellant failed to present questions of materi al
fact or facts fromwhich reasonabl e inferences could be drawn that
a negligent act caused the nmetal to be in the roadway causing
injury to appellant. Appellees were thus entitled to judgnent as
a matter of law, and the lower court properly granted sunmary

judgnment to Interstate and Nati onw de.

JUDGMENT OF THE CIRCUIT COURT
FOR WASHINGTON COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



