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This is an appeal from an order of the GCrcuit Court for
Prince George’s County dismssing appellant’s third anmended
conplaint. For the reasons set forth herein, we shall vacate the
j udgnment of the lower court and remand for further proceedings.

FACTS

On 7 Novenber 1974, a group of physicians fornmed the Prince
CGeorge’s County Health Services Foundation, Inc., as a nonprofit,
non- st ock, i ndi vi dual practice association (“I1PA"). Each
physician initially contributed a mninmm of $500 to capitalize
the IPA and, as a result thereof, attained the status of a
“participating nmenber.” Under the bylaws of the IPA, this status
was conferred indefinitely, subject to termnation for good
cause.

Si nul t aneously, the nenbers of the |IPA also forned
Heal t hPlus, Inc., a health maintenance organization, to provide
mar keting and other integral adm nistrative support to the |PA
The operations of the two entities were so intertwi ned that they
could be viewed as one and the sane.

In April of 1984, the Board of Directors of the IPA (“the
Board”) voted to convert the IPA into a for-profit, stock
corporation. Correspondence dated 28 Septenber 1984 was sent to
the nenbers, indicating that each wuld be issued stock
subsequent to the return of encl osed sharehol ders’ and

physicians’ (or specialists’) agreenents. Appel I ants make



numerous contentions with respect to this letter. Sone all ege
that it was received. Some contend that it was not received.
O hers allege that the letter was received wthout enclosure
still others contend that the letter was received and the
encl osed docunents were executed and returned, despite appellees’
clainms that they were never received.

In 1992, HealthPlus nade a tender offer to purchase the
out standing stock of the |PA nenbers. Appel I ants, |earning of
this offer, expected to receive distributions accordingly. Wen
no paynments were received, Dr. Gta Shah wote the IPA therein
docunenting her nenbership, and demanded paynent for her
proportional share. Return correspondence to Dr. Shah indicated
that there was no record of her returning the sharehol ders’
agreenent in 1984. Consequently, Shah had never been issued any
stock and no longer had a nenbership interest in the IPA
entitling her to any distribution. O her nmenbers, when nmade
aware of Dr. Shah’s experience, also demanded that the |IPA “nake
good” on the tender offer. Each received a letter simlar to
that received by Dr. Shah.

A conmplaint was filed in the GCrcuit Court for Prince
CGeorge’s County. During the course of discovery, the conplaint
was tw ce anended. The court granted appellees’ notion to

di sm ss appellants’ third anmended conpl ai nt.



In lodging its timely noted appeal from that judgnent,
appellants propound the following issues for this Court’s
adj udi cati on:

1. Whet her appel |l ants, nenbers of the non-
stock, non-profit corporation, Prince
Ceorge’s Health Services Foundation
Inc., had property interests in that
cor porati on.

2. Whet her the Board of Directors of the
| PA  owed | egal duty to pr ot ect
appellants’ property interests when the
| PA converted from a non-stock, non-
profit corporation into a for-profit,
stock corporation.

3. Wether the Board of Directors of the
| PA breached the | egal duties it owed to
appellants by initially failing to, and
|ater refusing to, issue to appellants
stock in the new for-profit corporation,
notwi thstanding the fact that other
menbers had recei ved such stock

4. Wet her appel I ants’ cl ai s agai nst
appel l ees are barred by the statute of
limtations.

5. Whet her the notions court erred in
dism ssing appellants’ third anended
conpl ai nt.

We shall answer “No” to question four and "Yes" to question
five, and, accordingly, vacate the Ilower <court’s order of
di sm ssal w thout reaching the nmerits of the other issues posed.

DI SCUSSI ON

W recently stated in Warner v. Lerner, __ M. App. :

~(1997) (No. 1368, Septenber Term 1996, filed May 7, 1997):
Upon [an] appeal from the granting of a

motion to dismss filed under Maryland Rul e
2-322(b)(2), an appellate court must assune
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the truth of all well-pleaded relevant and
material facts in the conplaint, as well as
all inferences that can reasonably be drawn
therefrom Qdyniec v. Scheider, 322 M. 520,
525 (1991). Dismssal is proper only if the
all eged facts and perm ssible inferences, so
viewed, would nonetheless fail to afford
relief to the plaintiff if proven. Mrris v.
Gsnbse Wod Preserving, 340 M. 519, 531
(1995); Faya v. A marez, 329 M.435, 443
(1993).

Slip op. at 3. Thus, when reviewing an original pleading, we
cannot sustain its dismssal if the facts therein set forth
present, on their face, a legally sufficient cause of action.

Par agraph 27 of appellants’ third anmended conplaint states
that “plaintiffs learned for the first tine in 1992 and 1993 t hat
their ownership interests had been extinguished due to their
alleged failure to return the shareholder’s agreenent -- an
agreenent of which they were unaware.” (Enphasis supplied.)
Assuming this statenent to be true under the Warner standard, and
under the discovery rule and duty to inquire, discussed infra
limtations did not begin in the action underlying this appea
until 1992.

The trial court, in its nmenorandum opinion and order,
st at ed:

“[T] hat these plaintiffs had actual know edge
that [the] |IPA had converted to a stock
corporation and of their option to take stock
in the corporation. Further, they had actual
knowl edge of the necessity to sign and return
a “shareholders agreenent” in order to be
issued a stock certificate. Therefore, any

cause of action to be recognized as
stockhol ders accrued at the tinme the



defendant failed to provide the requisite

sharehol ders agreenent and issue a stock

certificate. W hold that the three year

statutory period nandated by 8§ 5-101 of the

Courts and Judicial Proceedings article began

to run in 1984.”
The trial court’s order of dismssal inproperly and erroneously
made a factual determination on the nerits, inasnmuch as at that
stage of the litigation such an adjudication was i nappropriate.
Al t hough Maryland Rule 2-322(c) permts the disposition of a
motion to dismss, within whose adjudication the court consults
matters outside the pleadings, to be treated as one for summary
judgnment, pursuant to Mryland Rule 2-501, the trial judge
clearly ruled on the notion to dismss appellants’ clains. The
di sm ssal resolved factually facial disputes raised within the
four corners of the conplaint despite the fact that until 1992
appel lants specifically claimed a lack of know edge as to the
deprivation of their interests in the IPA. And while the record
does not suggest that the lower court relied on any extrinsic
material in reaching its conclusion, its findings not only went
beyond and contravened the allegations of the conplaint, but also
deprived the parties of their day in court to litigate contested
matters. Not only is this strictly prohibited on a procedura
basis, but it is also contrary to the very notions of our system
of justice. W accordingly hold that the trial court conmmtted
reversible error by dismssing appellants’ third anmended

conpl ai nt.

Statute of Limtations
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Normal |y, appellate adjudication of the propriety of a
motion to dismss is limted to just that. Looki ng beyond t hat
issue in the case sub judice, a question of both |aw and fact was
superfluously answered by the trial court. As an instructive
matter, we think it incunbent upon this Court to comment on the
resolution of that issue so as “to guide the trial court or to
avoi d the expense and del ay of another appeal.” Maryland Rule 8-
131(a). And while an adjudication on the nerits has not yet
occurred, we shall nonetheless discuss that issue, confining
ourselves to those matters relied upon by the lower court inits
menor andum opi ni on. Assum ng the factual conclusion of the | ower
court to be correct, the analysis set forth herein is for the
edification of all concerned parties. If during litigation
al ternative conclusions are nmade, our discussion wll only apply
to the extent that the facts warrant.

The <circuit <court’s dismssal of appellants’ case was
| argely predicated wupon the expiration of the statute of
limtations. Appel lants’ demand for relief, as stated in
paragraph 34 of their third anmended conpl ai nt, states:

Plaintiffs request the court to enter
judgment in favor of plaintiffs and agai nst
def endant for the anobunt of noney which was
due plaintiff[s] for any dividends or other
distributions of profit and or capital
Plaintiffs further request that the court
enter an order:

(a) declaring t hat plaintiffs are
sharehol ders of defendant corporations wth

al | t he rights and privileges of
shar ehol ders;



(b) directing t hat al | records
pertaining to plaintiffs’ status as nenbers
of defendant corporations be corrected to
reflect that plaintiffs have full rights as
shar ehol der s;

(C directing t hat al | necessary
docunents pertaining to the plaintiffs’
status as sharehol ders[,] including any

shar ehol ders’ agreenents, stock certificates,
or stock registers[,] be acconplished (sic)
to refl ect plaintiffs’ status as
shar ehol der s;
(d) ordering other and further relief
as my be deened appropriate in order to
provide plaintiffs full and conplete relief.
Irrespective of the fact that only injunctive relief is
demanded by appellants, an accounting is the only vehicle by
which the relief prayed for can be attained. Although to date no
Maryland court has decided the issue of the nature of an
accounting action in the context of +the tineliness of the
comencenent of suit therefor, “it seens clear than an action
seeking an accounting is an action in equity.” In re Peebles’
Estate, 103 Cal. Rptr. 560, 562 (Cal. App. 2 Dst. 1973)
(citations omtted). See also, Chanbers v. Blickle Ford Sal es
Inc., 313 F.2d 252, 259 (2nd Cr. 1963) (because action agai nst
directors for accounting 1is equitable, tort statute of
l[imtations inapplicable); Siakot Inporting Corp. v. Berlin, 68
N. E.2d 501, 503 (N Y. 1946) (procedures governing equitable
actions apply to an action for an accounting); Trinity Co-op.
Apts., Inc. v. J. S Bldg. Corp., 270 N.Y.S. 2d 644, 645 (N Y. A

D. 2 Dept. 1966) (action for accounting damages and other relief

was in equity); Lester v. Ennis, 202 N.Y.S.2d 878, 992 (N.Y. Sup.



1960) (an action for an accounting is equitable in nature); In re
McCabe's Estate, 183 P.2d 72, 75 (Cal. App. 4 Dist. 1947)
(proceeding for accounting is equitable in nature); but see
Bel cher v. Birm ngham Trust Nat. Bank, 348 F. Supp 61 (N.D. Al a.
1968) (in action against fiduciaries to both corporation and
sharehol ders for salaries wongfully paid, traditional standard
of limtations apply under Al abama law). W shall therefore view
appel l ants’ claimas one for an accounting, and apply the |aw of
equity in our resolution of the case sub judice insofar as it
relates to limtations. Alleco, Inc. v. Harry & Jeanette
Wei nberg Foundation, Inc., 340 Md. 176, 198 n.6 (1995) (an action
for an accounting is equitable); Adanms v. Coates, 331 Md. 1, 10
(1993); Mervis v. Duke, 175 M. 300, 305 (1938).

In the nost recent case on point, Santa C aus |ndustries

Inc. v. First National Bank of Chicago, 576 N E.2d 326 (I1l1. App.
1 Dist. 1991), the Illinois appellate court held that “an
accounting action ... sounds in both law and equity,” thereby
i nvoking the applicability of the defense of limtations.” Id.
at  329. Santa Caus involved an assignor’s action for an

accounting and for fraudul ent conceal nent against an assignee
bank. The allegation of fraudulent concealnent is clearly an
action at law, thus explaining the dual characterization of the
case applied by the Illinois bench and distinguishing that case

fromthe one sub judice. Quided by prudence in the apportionnent



of the label of “law and equity” insofar as it relates to Santa
Cl aus, we believe that while the portion of the action seeking an
accounting is of an equitable nature and, in and of itself, is
not subject to a defense of limtations, when coupled with the
portion charging fraudulent concealnent, an action to which
limtations is applicable, the entire suit nust conply with the
civil procedures applicable to the nore restrictive of the two
counts in terns of limtations. Specul atively expanding on
Justice Canpbell’s opinion in this case, we think it likely that
had the |legal claim not been joined to the accounting claimthe
statute of limtations would not have governed.

Because the 3-year statute of Ilimtations set forth in
Courts and Judicial Proceedings 8 5-101 solely applies to actions
“at law,” we hold that the trial court erred in dismssing
appel lants’ conplaint, inasmuch as the accounting denmanded by
appel l ants was equitable in nature.

We think it necessary to inpart guidance to the | ower court
i nasmuch as a conclusion as to appellants’ acquisition of actual
knowl edge was subsumed in its original order of dismssal. In
[ight of our holding above, as well as the trial court’s
col | at er al finding concerning the accrual of appellants’
know edge, a defense of laches wll likely be generated by
HealthPlus on remand. As a further basis for our continued

analysis in this regard, we wsh to preclude any future



potentially erroneous interposition by the trial court of its
earlier determnation with respect to appellants’ know edge.

Under the equitable doctrine of |aches, a lack of diligence on
the part of a party who fails to assert his rights may result in his
being equitably precluded from |later asserting these sanme rights if
the opposing party has incurred prejudice or injury.? Staley wv.
Staley, 251 Ml. 701 (1968). The assertion of |aches as an affirnative
defense to an equitable action nust be evaluated on a case by case
basis. Schaeffer v. Anne Arundel County, 338 Md. 75 (1995); LaVvalley
v. Rock Point, 104 Md. App. 123, 130, cert denied, 339 M. 354 (1995).
Coupl ed with a showi ng of prejudice and unnecessary delay by the party
rai sing the defense, laches is appropriate when one fails to act with
due diligence in the pursuit and enforcenent of his rights. Hill v.
State, 86 Md. App. 30 (1991).

In Jaworski v. Jaworski, 202 Md. 1 (1953), the Court of
Appeals held that, prior to the filing of a conplaint for
declaratory relief, continuous efforts by parties to an action
toward the resolution of a controversy existing between them did
not amount to a defense of |aches. |In Jaworski, the defendants,

a brother and sister, were aware that the plaintiff, another

!As observed by our predecessor Judge Thonpson in Cooney v. Board of
County Conmi ssioners of Carroll County, 21 MJ. App. 57, 60 ()1974):
Vi gilanti bus et non dormentibus jura subveniunt.
Requi escat in pace.?

2The | aw ai ds those who are vigilant, not those
who sl eep upon their rights. My it rest in peace.
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brother, was erecting a honme on land that had been bequeat hed
collectively to the parties by their deceased father, but had not
yet been divided anong them But for ongoing "continuous
efforts" by the parties to adjust their differences, |aches m ght
have been appropriate. Wth regard to |aches, Judge Hanmond,
witing for the Court, espoused:

"He who is silent when he ought to have

spoken, will not be heard to speak when he

ought be silent.™
Jawor ski, 202 Md. at 10.

Simlar to the fashion in which “the statute of limtations
begins to run when the potential plaintiff is on “inquiry notice’
of such facts and circunstances that would ‘pronpt a reasonable
person to inquire further,’” Doe v. Archdiocese of Wshington
114 Md. App. 169, 188 (1997), delay relates to and is often a
determ native factor in laches. Gven the simlarity of the tw
terme wth regard to their respective applications, it 1is
pl ausi bl e to interchange themfor the purposes of our discussion,
bearing in mnd that the enploynent of the term “statute of
l[imtations” in this regard is purely as a term of art and for

pur poses of explanation only.?2

2Because both the trial court and the parties have addressed the issue
of “delay” in the context of limtations, we think it easier to pursue the
respecti ve argunent using the |anguage and logic of the parties.
Not wi t hst andi ng our pursuits in this regard, our resolution of the matter
applies solely within the context of |aches, not statute of linitations.
Mor eover, in no way should our use of the term*“statute of limtations” be
construed as any effort to underm ne our forestated holding. Any efforts to
so infer are msplaced and fallacious.
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Shah takes the position that the statute of limtations did
not begin to run until 1992, when appellants acquired actual
knowl edge of the alleged wong, that their previously held
menbership interests in the IPA had been extinguished in
consequence of the failure to return the shareholders’ and
physi ci ans’ agreenents. Wen a question arises as to the
commencenent of the statute of limtations in a given action, a
judicial 1nquiry nmust be made to determine legally and factually
the date upon which the suit accrued. Pof f enberger v. Risser,
290 Md. 631, 633-34 (1981). The Poffenberger Court, referring to
Harig v. Johns-Manville Products, 284 M. 70, 83 (1978),
acknowl edged that “plaintiffs may, in appropriate circunstances,
‘be blanmelessly ignorant’ of the fact that a tort has occurred
and thus, ought not be charged with slunbering on rights they
were unable to ascertain.” Poffenberger, 290 Md. At 635.

Sonme eighty years ago, in Hahn v. daybrook, 130 M. 179
(1917), the Court of Appeals pointed out that it was realized
that notw thstanding the enploynent of due diligence, not every
claim particularly nedical nmal practice clains, can be discovered
within the applicable period of limtations. Thus, under the
then newly fornulated “discovery rule,” the cause of action
accrues when the plaintiff knows, or reasonably should have known
of the wong. Pof f enberger, 290 M. at 634-35. This rule has

been held to now be generally applicable to all actions at |aw
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ld. At 636. Gven the facts and issues here present, we shall
also find the discovery rule to be equally applicable to the
instant equitable accounting action as it proves wuseful in
determ ning the commencenent of a party’'s pursuit of his rights
in the face of a defense of | aches.

Digressing slightly, it is worthy to note that even if the
di scovery rule is extended to the beginning of the statute of
limtations in a given action, the bill of conplaint nust still
state wth specificity those grounds wupon which relief is
predi cated and upon which it can be afforded, Scott v. Jenkins,
345 Md. 21, 28 (1997); see also MI. Rule 2-303(b), including,
perhaps equally inportantly, the reasons for the invocation of
the discovery rule, i.e., the cause of the aggrieved party’s
obt ai ni ng knowl edge of the wong at a tine later than its initial
perpetration. Appellants' third anmended conpl aint indicates that
“[t]here was no indication that failure to return the
shareholder’s agreenent would result in forfeiture of the
menber’s ‘equity interest[,]’ and that “[f]or the nobst part][,]
plaintiffs did not receive this letter and were therefore unaware
that there was a requirenent to return the signed sharehol der’s
[ sic] agreenent and physician[s’] agreenent.” We believe that
appel | ants have set forth an anple basis for the discovery rule

to apply, in and of itself, but particularly in light of our
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di scussion concerning the fiduciary duty on the part of the
Board, as discussed infra.

Under the “discovery rule,” there are two ways by which a
plaintiff can acquire know edge of a wong commtted agai nst him
expressly and constructively. See Villarreal v. d acken, 63 M.
App. 114, 130 (1985) (fraud delays the running of Ilimtations
until a party is aware of the fraud or should have been aware of
it). As indicated in appellants’ conplaint, it is alleged that
the nmenmbers of the IPA were not specifically made aware that
failing to return the respective agreenments would result in a
|l oss of their interests in the IPA By default, then, delay nust
be neasured from the tine when appellants acquired constructive
know edge.

The Court of Appeals, in Hecht v. Resolution Trust Corp.,
333 Md. 324 (1994), a matter of first inpression to the Mryl and
courts, held that despite the presence of constructive know edge
on the part of a corporate plaintiff, the statute of limtations

in the corporation's suit against its board of directors for

injuries to the corporation does not run "until there exists a
disinterested majority of noncul pable directors.” ld. at 339.
The forestalling of Ilimtations in this context, known as
“adverse dom nation,” is

based upon the recognition that where
potential defendants are in control of the
plaintiff corporation it is wunrealistic to
expect that those defendants wll either

14



facilitate discovery of a claim or assert a
claim against thenselves in favor of the
cor porati on. Such actions are clearly
adverse to their own interests....

* * *

I d. at 345.

[Clorporate board nenbers and officers
control the corporation and constitute an
i nsuperable barrier to a corporation’s
ability to acquire the know edge and
resources necessary to bring SUIt agai nst the
directors and officers. * *  The
di scovery rule provides that accrual [of
[imtations] takes place only when a
plaintiff has notice of the existence of a

cause of action. The doctrine of adverse
dom nation presunes that actual notice wll
not be available until the corporate

plaintiff is no |longer under the control of
the erring directors.

ld. at 346.

Al t hough the instant case presents putative sharehol ders,
rather than a corporation as a plaintiff, we believe the
difficulties of each in pursuing a claim against a board of
directors are the sane, irrespective of the distinction, inasnuch
as the duties and powers of a board of directors yield the sane
results in the ainms of litigation being thwarted in fulfillnment
of the board s self serving needs.

Appel l ants can be charged with constructive know edge of the
divestiture of their interests in the IPA as of the tine that a
reasonabl e person should have inquired further based upon the
totality of all attendant circunstances. In other words, under
the facts of the instant case, subjectively constructive

15



know edge can be inputed to the nenbers of the IPA on an
obj ecti ve standard. What nuddi es the water, however, is that
appel l ants, as nenbers of the IPA were not acting sui juris,
i nasmuch as the board of directors of the IPA had a fiduciary
duty to insure the interests of those who had an interest in it.3
See Indurated Concrete Corp. v. Abbott, 195 M. 496, 503 (1950)
(board of directors owes fiduciary duty to sharehol ders); Waller
v. Waller, 187 M. 185, 190 (1946) ; Coffman v. Maryland Pub
Co., 167 M. 275, 282-83 (1934). WMaryland Code, Corporations and
Associations Article (C&\) 82-405.1 codifies the “business
judgnment rule,” 62 Op. Att’'y Gen. 804, 811-12 (1977), and states
in pertinent part:
(a) In general. -- A director shal
perform his duties as a director, including
his duties as a nenber of a commttee of the
board on which he serves:
(1) I'n good faith;
(2) In a manner he reasonably believes
to be in the Dbest interests of t he
corporation; and
(3) Wth the care that an ordinarily

prudent person in a |like position would use
under simlar circunstances.

SAt this juncture, we wi sh to stress unequivocally that our discussion
of the fiduciary relationship between the Board and the nenbers should not be
construed as stating a position as to issues two and three posed by
appel lants. The applicability of our analysis of the nerits of this issue are
solely germane to the issue of statute of limtations, and therefore, any
position taken by this Court in this regard shall not be viewed as the
expression of a precedential opinion or decision to be used at the trial on
the nmerits on renand.
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Additionally, “[t]he ordinary rule applicable to a nonstock
corporation... is that the provisions of M. Code (1975, 1985
Repl. Vol.), C&A Titles 2 and 3, governing corporations in
general, al so govern nonstock corporations.” Chevy Chase Savi ngs
& Loan, Inc. v. State, 306 MI. 384, 402 (1986); Carter v. den
Burnie Volunteer Fire Co., 292 MI. 165 (1981); see also C&A 8§ 5-
201. Thus, it is irrelevant that in the case sub judice the |IPA
was a nonstock, nonprofit entity, as the fiduciary obligation of
the board of directors to appellants remains intact irrespective
of the association’s adm nistrative classification and semantics
related thereto. See Downing Dev. Corp. v. Brazelton, 253 M.
390, 395 (1969); C&A § 1-101(t).

The Board of Directors, as agents of the IPA also had a
fiduciary duty to appellants, as principals of the |IPA including
the requirement that they act in good faith. Maryl and Credit
Fi nance Corp. v. Hagerty, 216 Ml. 83 (1958). On this basis, an
argunent can be namde that any know edge acquired by the Board
acting as agent on behalf of the nenber principals, is inputable
to them Messall v. Merlands Cdub, Inc., 233 MI. 29, 36 (1963),
and that accordingly, appellants, in light of the Board s
knowl edge that failure to return the respective agreenents would
result in a forfeiture of prospective stock interests, were
adequately charged with knowl edge in light of this principal of

agency. This logic is flawed, however, inasmuch as an interest
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of the agent, adverse to that of a principal, if proven, wll
render the know edge obtained by the agent in this regard to be
uni nmput abl e. Hecht, supra; Gol den Prague Bldg., Loan & Sav.
Ass’'n of Baltinmore v. Crim, 172 M. 238, 244 (1937).

The Board of Directors may well have stood to benefit from
the transmutation of the IPA into a for-profit, st ock
corporation, in that each director was likely to acquire stock in
the newy fornmed corporation. G ven a hypothetical fixed anount
of assets of the corporation, each share would be worth nore
money to the holder if fewer total shares were issued. This, of
course, is in contravention of the principle that a director
should not hold a conpeting interest to that of the corporation
or a sharehol der. | ndurated Concrete Corp., supra, 195 M. at
503- 04.

VWile we wish to make no further suggestion with respect to
this exanmple, it is worthy to note that, if these facts were
proven to be true, one mght ponder whether such facts
constitute constructive fraud.

Based on the allegations of appellants and nerging the
foregoing analysis of relevant principles of both agency and
fiduciaries, a fact-finder could readily conclude that the del ay
did not begin to accrue in the instant case until 1992, inasnuch
as before that juncture, appellants had no know edge, and

nmoreover had no reason to know, of the allegedly wongful
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di vestiture of their interests in the |PA Under the facts of
the case sub judice, appellants relied on the board, as both
agents and fiduciaries, to act prudently on their collective
behalf and to enploy good business sense and judgnent in so
doing. In other words, appellants quite reasonably | ooked to the
Board to be its “eyes and ears” wth respect to the
adm nistrative affairs of the |I|PA For approxi mately eight
years, appellants’ “eyes and ears” failed to report any sensory
perception of divestiture. It was therefore nost reasonable for
appellants to suspect that everything was status quo since this
was the undi sputable case with respect to the day-to-day aspects
of what was once the | PA, now Heal t hPl us.

Appel l ees contend that appellants failed to exercise due
diligence in ascertaining their rights as to their respective
interests in HealthPlus. Appellees asseverate that appellants
were, in essence, willfully blind to the lack of several itens
di spositive of stock ownership, e.g., not receiving a stock
certificate, not receiving notice of a sharehol ders neeting, and
not receiving tax docunentation evidencing dividends paid in a
given year, and that “each [a]ppellant, who, by definition, is a
hi ghl y- educated physician, failed, for eight years, to take any
steps to determne why he or she did not receive any stock....”
In the light nost favorable to appellants, this argunent is

mul ti-di mensionally flawed. It is fatuous to say that solely
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because appell ants are educated physicians they should be deened
to have known that for many reasons the events that transpired
bet ween 1984 and 1992 did not conform to applicable corporate
I aw.

| ndeed, just because one is educated in a particular area does
not nean that he is a true renai ssance person, savvy in all areas
of the ways of life. This argument may be an attenpt at
subterfuge, attenpting to shroud the nore significant fact that
the Board failed to uphold its fiduciary duty to appellants,
i ncluding the aspect of acting in good faith toward them as
pri nci pal s.

The letter sent to appellants via reqular nmail concerning

the conversion of the IPA into a for-profit stock corporation
read, in pertinent part, as follows:

[no letterhead or other identifier of origin]
Sept ember 28, 1984

Dear | PA Menber:

If the terms of this Agreenent mnmeet wth
your approval, and you have executed either a
Primary Care Physician agreenment or a Speciali st
Agreenment with the |IPA please execute and date
one copy and return it to the IPA at vyour
earliest convenience. Upon receipt of the
executed agreenent, the IPA wll mil you a
stock certificate representing your equity
interest in the |PA No certificate, however,

will be forwarded to a physician who has not
returned an executed Primary Care or Speciali st
Agr eenent .

* * *

20



Si ncerely,

/sl
James H. Cooper, Esg.

(Enphasi s supplied.)

From the standpoint of assessing the propriety of the
di scharge of the Board s fiduciary duty causing the above letter
to be witten to appellants, glaring substantive and procedura
deficiencies are manifold. In establishing a starting point at
whi ch to discuss each of these shortcom ngs, we enploy an age old
show busi ness adage -- “Take it fromthe top [of the letter].”
Al though there is a presunption that a mailed letter is received,
M serandino v. Resort Properties, Inc., 345 M. 43, 59 (1997);
Border v. Goons, 267 M. 100, 104 (1972); Bock v. Insurance
Conm ssioner of State of Maryland, 84 M. App. 724, 733-34
(1990); Cooney v. Board of County Comm ssioners of Carrol
County, 21 Md. App. 57, 60 (1974), it is ordinarily customary and
reasonable for a correspondence of significance, in particular
docunentation regarding financial or legal matters as the above
letter involved, to be sent by a formof delivery that can insure
and provi de acknow edgnent of receipt. This statenment shoul d not
be construed as inposing a duty to adhere to any specific formor
nmet hod of delivery, but rather, with respect to the instant case,
makes |light of the fact that a reasonably prudent director
simlarly situated to the |IPA Board of Directors should have

endeavored to docunment delivery of the letter for efficiency and
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preci sion purposes, and noreover, sinply as “good business sense”
i n keeping records.

| nsofar as the sender of the letter, James H.  Cooper,
Esquire, is concerned, the letter bears no indicia of Cooper’s
affiliation to any of the involved parties. The lack of a noted
relation begs the question as to whether counsel was acting on
behal f of the Board (and accordingly on behalf of appellants in
light of the Board's fiduciary duty to them or on behalf of
anot her unknown entity such as Heal t hPlus, an organizati on whose
interests were, at that tine, clearly adverse to those of
appel | ant s. If the latter suggestion were the case, this would
evi dence an even nore egregious breach of the Board s fiduciary
duty by allow ng opposing counsel to comrunicate directly wth
its principal.

Moreover, nowhere in the text of the letter is it stated
that the failure of any appellant to return an executed docunent
would result in the forfeiture of his ability to acquire stock in
the newly fornmed corporation. It sinply states that a
certificate will not be forwarded to a physician who does not
return the docunent and that the executed agreenent should be
returned at the physician's earliest convenience. No deadline

what soever was mandated in this regard.* Subject to constraints

“O0ten times, a stock certificate is held on behalf of an investor by a
br oker, or other responsible party, acting as a fiduciary. 1In accord with
appel l ants’ belief that the Board was acting on their behalf in this capacity,

(continued. . .)
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of reasonabl eness, pursuant to the | anguage of Cooper's letter, a
physi cian who, at the tinme of the correspondence was out of the
country on sabbatical, could return several years later and then
at his earliest convenience, return the executed agreenent
W t hout being summarily stripped of his interests in the |PA

It is therefore this Court's position that the discharge of
the Board's duties of good faith and that of a fiduciary called
for the Board to instruct appellants, not only that they would
not receive a certificate if they did not return the agreenents,?®
but that not receiving a certificate was tantanount to the
forfeiture of any previously held interests in the |PA
Collectively, the letter’'s deficiencies, in addition to the
continued “normal” activities of both appellants and the Board
and its overall conduct in the procurenent, or indeed the failure
to procure, the signed agreenents, shielded appellants from
having any know edge, or objective reason to know, that their
interests had allegedly been forfeited in 1984 by virtue of their
om ssion to return the agreenents to the Board, and that as of
that tinme, delay, insofar as it relates to a potential defense of

| aches, began to run.

4(C...continued)
it would have been a reasonable belief on their part that this scenario was
occurring. Nonetheless, while a stock certificate evidences legal title, it
is anere formality unnecessary to establishing the ownership of equitable

title in a given stock.

SAlthough this Court is at odds with this “ultimatum” we need not
express any opinion as to the propriety of this action at this juncture.
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JUDGMVENT VACATED AND REMANDED TO
THE CIRCUT COURT FOR PRINCE
GEORGE' S COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI' S
OPI NI ON.

COSTS TO BE PAI D BY APPELLEE.
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