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Appel I ants, Sheetz, Inc., Deane Savage, and Barbara Rogers
(Sheetz), appeal froman order of the Grcuit Court for Frederick
County. The Frederick City Planning Comm ssion (Planning
Comm ssion) held a public neeting on March 14, 1994, and denied
Sheet z' s proposed site plan for the construction of a convenience
store with six gas punps. Sheetz appealed to the circuit court,
whi ch heard argunments on the nerits and then affirmed the Pl anning
Comm ssion's decision. Sheetz presents the follow ng issues for
our review, which we have reworded for clarity:

l. Whet her the Pl anni ng Comm ssion viol ated
Section 6.08 of the Frederick Gty Zoning
Ordinance by failing to provide Sheetz an
opportunity to make "reasonable changes" to
t he proposed site plan.

1. \Whether the Planning Conm ssion violated
Maryl and and Federal Constitutional |aw by
failing to provide specific findings and
reasons to support its determ nation

I11. Whether the Planning Comm ssion usurped
the legislative function by prohibiting the
applicants from using their property for a
conveni ence store, when such use has already
been legislatively determned to be conpatibl e
under the B-3 zoning category.

V. \Wet her t he Pl anni ng Comm ssion's
decision to deny the permssible B-3 use
wi t hout conpensati on constitutes an
unconsti tutional taking.

V. Whet her the Pl anni ng Comm ssion's deni al
of the site plan application was arbitrary and
capri ci ous.

FACTS
Sheetz owns a 7.71 acre parcel of property |ocated at the

sout heast corner of Rosenobnt Avenue and Shookstown Road in
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Frederick, Maryl and. The Frederick City Board of Al dermen (the
city's legislative body), which has the authority to establish
zoning districts, zoned the Sheetz parcel B-3,! General Conmerci al
in 1986. Section 3.03(3) of the Frederick City Zoning O dinance?
(Zoni ng Ordi nance) states:

General Commercial, B-3. The B-3 district is
intended to provide areas for mmjor retail,
service and other business activities that
wi |l serve the general commercial needs of the
comunity at |arge. Special care nust be
taken in devel opnent review to mnimze the
i npacts  of the high-traffic and other
potentially disruptive activities.

Furthernore, Section 4.02(3)(6) states that accepted conmercia
uses for a B-3 site include that of a convenience store and gas
station.

Sheetz applied to the Planning Comm ssion in 1993 for final
site plan approval of its plan to build a convenience store with
six gas punps on 1.3+ acres of the Sheetz parcel. Sheetz supplied
the Frederick Cty Planning Departnent and other state agencies
wth the site plan, supporting docunents, and a traffic study. All
required state and | ocal agencies received, reviewd, and comrented
on the Sheetz site plan.

On March 14, 1994, the Planning Comm ssion held a public

1 Based on our review of the record, we could not tell whether
all 7.7 acres of the Sheetz parcel were designated B-3 or only the
1.3 acres at issue in this case.

2 Hereinafter, all references to "Section" are fromthe
Zoni ng Ordi nance, unless otherw se specified.



-3-
nmeeting® for final review of the Sheetz site plan. The Zoni ng
Adm ni strator spoke first and testified about the city staff's
concerns with the site plan, which included existing and potenti al
problenms with traffic and safety. An assistant city engi neer and
the Gty Attorney testified next and briefly described the timng
of future inprovenents to Rosenont Avenue. The engineer testified
that inprovenents to Rosenont Avenue would alleviate sone of the
traffic problens at the Shookstown intersection.

Sheetz called three w tnesses: an engineer, a traffic expert,
and a representative of Sheetz, Inc. The engineer testified that
he believed the Sheetz plan satisfied the Zoning O dinance. The
traffic expert gave the Planning Conm ssion an updated traffic
study and concluded that the Sheetz plan would not present a
traffic safety hazard.

The Pl anning Conm ssion heard all the testinony, including
numer ous outbursts fromthe public gathered at the neeting. Each
Pl anni ng Conm si soner stated his or her owm difficulties with and

reasons for rejecting the Sheetz plan. Their closing statenents

3 Although described as a "public neeting" in 8§ 6.08(1)
(action by Planning Comm ssion) of the Zoning O dinance, 8 6.04(2)
(public notice requirenents) refers to it as a "hearing." It is
clear to us, from our review of the record extract, that by
whatever nane it is called, the Planning Comm ssion conducted a
quasi -judicial, evidentiary hearing on the site plan, not to be
confused with a legislative-type, public neeting. Cf. Sugarl oaf
Citizens Ass'n v. Northeast Maryl and Waste D sposal Auth., 323 M.
641, recon. denied, 323 Md. 659 (1991) (where "contested case,"”
adj udi catory hearing under State APA distinguished from
| egi sl ative-type, public hearing for purposes of State's three-step
approval process for proposed facilities that may affect anbient
air quality).
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ranged fromlegitimate safety concerns to personal val ue judgnents
not established in 6.07(2).%

MR. HUDSON: | don't want you to get too
excited when | say this but ny inpression is
that even if we offer a continuance and we get
sone additional information, that we're still
going to conme up with basically the sane kind
of feeling anong the nenbers of the Conm ssion
and that is that No. 1, we understand that
each of us owns a piece of property and wants
to develop it to its highest and best use.
That doesn't nean that if a shooting gallery
was an acceptable use on this site that |

woul d -- and you passed all the requirenents .
that | would think it would be a use that
| would want to approve. One (1) of the

things that you' ve indicated is that you
anticipate a level of use on this site of
about three thousand (3,000) vehicles a day. .
. [I]f you ran that over the full twenty-
four (24) hour period, you were having sonmeone
go in and out once every half second or half
mnute,.... And | know it doesn't work that
way. Co You can count the traffic til
you're blue in the face and | accept what has
been presented by M. Lews [appellant's
traffic expert] as being accurate. S
[T]his kind of a use at this particular
| ocation woul d be sonething that | would be in
favor of denying until such tinme as the entire
traffic picture is clarified, until such tine
as the inprovenents would be nmade out on
Rosenont Avenue extended beyond MIlitary Road.
Ce [I]f | had the five (5) |anes of
traffic today, if | had the left turn lane, if
| had the right in, right only turn on this

site, | would still feel that the nunber of
vehicles . . . for this kind of usage would
severely inpact the safety of that particular
area . . . |l've been out there and w tnessed

4 Throughout the course of the site plan review, the Planning
Comm ssion nenbers |ooked at other criteria not found in the
Ordi nance. For exanple, during the course of questioning a Sheetz
w t ness, Pl anning Conm sion nmenber Ms. Miurphy stated, "[Y]ou may be
followi ng the Ordi nance but as a body up here, we have a right to
| ook at other things. . . ." (Enphasis added.)
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this area many different tinmes of the day and
evening,.... But | have witnessed that and |
do know that there is a problem out there.
There is a problemthat relates itself also to
pedestrian safety, although |I don't expect a
hundred (100) people wll run across the
street fromthe area north of Rosenont to get
to Sheetz or any other activity there. This
becones a dangerous place to have pedestrian
activity. . . . [While I truly understand
that the Gty . . . zoned this land B-3, | do
bel i eve that somewhere in the category of what
is permtted for this Comnmssion to do is to
consi der, even though there are permtted uses
indicated on our chart showng that a gas
station, a convenience store is a permtted
use in the B-3, | think that someone, sone
j udge sonmewhere m ght think that we should be
responsi ble enough to look at a particular
situation and decide that this doesn't |ook
quite right to nme, it doesn't look Ilike
sonething that I would like to stand up and
say would be the right kind of a usage at this
time. So I'mtelling you I would recommend
deni al based on the information that has been
given to us by the Police Departnment and based
on indication that has been given to us from
t he nei ghbor hood, the people who are effected,
based on their own intelligence and based on
the traffic situation that is there, that this
woul d conmpound an al ready bad situation

MR. WLLI AVS: | agree with that. |'d be
perfectly wlling to go through the -- the
stress of sitting through another neeting. |
feel that the applicant may have a desire for
extensi on, continuance, and that m ght make
sense if the things that have bee proposed

woul d make a substantial difference. \%%
feeling is that what we're dealing wth here
is a safety situation. S | think that

even with the inprovenents that are shown

the i nprovenents are not adequate to do what
i s being proposed and those inprovenents woul d
not be sufficient to renove the barrier that
has been proposed. It's conceivable that if
further inprovenents were made to the east,
that m ght be sufficient to reconsider.
The property is zoned B-3 and the owner has a
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right to nake sone reasonable use out of it.
.o [BJut what is being proposed is very
substantial and | think very dangerous and |I'm
opposed to it.

MR HALL: The sane thing applies with ne
| think our responsibility is to the

people who are sitting out there. :
[AJt one point in tine, you have to say that S

enough. As far as |'m concerned, this is
enough.

M5. MURPHY: Well, I'mgoing to have to
agree with ny colleagues . . . | think that
this particular use for this property is too
i nt ense. | think that it has a detrinental
effect on the residential nei ghborhood across
the street. . . . These are older honmes and
t hese peopl e have worked very hard to protect
their residential neighborhood. There are

pl enty of other permtted uses in B-3 and |
think that the owner can find sonething that
is not as intense. . . . But ny biggest
concern is what this is going to do to the
residential neighborhood in front of the
property and behind it . . . so, |I'm against
it.

CHAl RVAN SUMMVERS: W all seem to agree
up here but all of you should renenber that
the property is zoned B-3. [Enphasis added.]
In the face of these critiques, Conmm ssioner Hudson asked if
Sheetz would like a continuance in order to "massage this [the

subm ssion] one tinme" and return for another attenpt at getting

approval .® Though the record reflects as substantively "inaudi bl e"

> The sincerity of this offer is questionable, given the
apparent negativism expressed by the Planning Conmm ssioners
concerning Sheetz's ability to revise the subm ssion in a nmanner
that would satisfy them Conmm ssioner Hudson st ated:

| would be anenabl e to seeing you cone back in
W t h what ever suggestions you want to cone in
with but | have to tell you it's like clinbing
a mountain and you're really down in the
valley and | am sitting up there on the top



how M.

Hudson next nmade a notion for deni al.

Wwas:

Thus, it
climber"”

-7-

In light of that, 1'Il nmake a notion for
denial. The reasons for denial are that there
are a nunber indicated a total nunber of
possi ble three thousand (3,000) trips which
would relate to an intensive use of the
property and that -- that woul d nean, perhaps,
one (1) vehicle every thirty (30) seconds or
nore that would enter the property and in high
traffic periods, it would be nuch worse. I
deny this on the basis of this particular
devel opnment woul d have a negative inpact on
t he nei ghbor hood. | believe that the safety
of the traffic traveling west and east on
Rosenont and the safety of the traffic
traveling north on Shookstown Road in
particular make this a particularly serious
traffic hazard. I believe that t he
recommendation fromthe Cty Attorney that we
may be exacerbating -- | hate that word -- we
m ght be making the situation a |lot worse --
let's call it like Anericans -- we would be
making the traffic situation a ot worse than
it currently is and we already know it's in --
it's a serious problem fromthe reports that
we have from the Police Departnent that this
m ght present the Gty with a possible problem
of litigation from increasing traffic in an
al ready dangerous area. | believe that the
pl anned public inprovenents fromMIlitary Road
west are not in place, cannot give relief to
this particular heavy increase of traffic
within the next year. | believe that the
acquisition of the property from -- on
Rosenmont Avenue from Mlitary Road east
towards Biggs is currently not devel oped to an
extent where we really know where we w il be
in the next year or two (2) and that becone a

and I"'mnot really believing you' re going to
get to where | am safety-wi se or otherw se

appears it did not matter how adept of a

Severn, Sheetz' attorney, responded to this query, M.

The substance of his notion

"mount ai n

Sheetz may have been; there was little or no chance of
sati sfying the Planning Comm ssion.
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-- a-- an unknown of sorts that we can't rely
on at this particular nonent. The ot her
indications are that the traffic study, and |
have checked with you on this, Cathy, ny
inpression is that, Cathy, that the traffic
study still would need to be revised at this
point to reflect sonme of the requests fromthe
City Engineer and the staff's point of view
Wul d that be correct?

And one (1) nore comment, this also
reflects sone of the comments that were in the
menor andum regarding this from the Frederick
County Departnent of Public Wrks where they
indicated that, in summary, aside from the
capacity issues, if it were a County
application, this division wuld recommend you
deny access to Rosenont Avenue fromthe safety
standpoi nt, not that we have to agree with the
County but no comment was nmade on that an this
was a comrent from another source, which I
want us to be aware that we have had and |
don't know whet her | have anything else. You
want nme to include anything else, Mke?

The notion for denial was unani nously approved.

Pursuant to Section 6.10, Sheetz appealed to the Grcuit Court

for Frederick County. In a witten opinion,

affirmed the Planning Conm ssion's decision

the circuit court

| t

held that the

Pl anni ng Commi ssion: (1) did not violate Section 6.08(2); (2) did

not usurp a legislative function by rejecting the Sheetz site plan;

(3) did not unconstitutionally take Sheetz' property wthout just

conpensation; (4) provided sufficient findings of fact, and (5) did

not rule in an arbitrary and caprici ous nmanner.

was filed with this Court.
DI SCUSSI ON

A tinmely appeal
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Sheetz argues that the Planning Commi ssion failed to foll ow
Section 6.08(2) of the Zoning Odinance by not providing Sheetz
with "reasonabl e changes" for its site plan before the Pl anning
Conmi ssion rejected its proposal. Section 6.08 provides, in
pertinent part:

(1) The Planning Comm ssion shall review

those applications for site plan approval

described in Section 6.06(1) at a public

meet i ng. Al interested persons shall have

the right to appear and speak concerning the

appl i cation.

(2) The Conmm ssi on shal | require any

reasonabl e changes to the proposed site plan

which it considers necessary to conply wth

the requirenents of this O dinance and assure

conpliance with criteria of Section 6.07(2).

| f these changes are not made, the Conm ssion

shal | deny the application.
W are left with the question of whether Section 6.08(2) is
proactive or reactive in nature. If the provision is proactive,
t he Pl anning Comm ssion nust suggest "reasonable changes” to the
applicant before rejecting any proposal. If the provision is
reactive, the Planning Comm ssion has no affirmative duty to
propose "reasonabl e changes" to help an applicant bring a site plan
within what it perceives are the requirenents of the Zoning

O di nance. ¢

6 Section 6.07 outlines the required information and revi ew
criteria for a site plan. Section 6.07(1) refers to a checklist of
enpirical information that needs to be included on a site plan
Section 6.07(2) provides the review criteria for the site plan
process, in pertinent part:

Site plans shall be reviewed for
conpliance wth provisions of this
ordinance and with principles of good
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We believe that Section 6.08(2) is a proactive provision, in
that it places on the Planning Commssion the wultimte
responsibility to determne the necessary requirenments to render a
proposed site plan acceptable under the Zoning Ordi nance and t hen
to inform the applicant of such required changes. Under this
approach, the Planning Conm ssion has an affirmative obligation in
shaping the proposed site plan. Interpreting Section 6.08(2)
ot herwi se would render this sub-section of the Zoning O dinance
meani ngl ess and i nconsistent with basic concepts of zoning | aw and
common sense. C. First United Methodi st Church of Hyattsville v.
U S Gypsum Co., 882 F.2d 862 (1989), cert. denied, 493 U. S. 1070
(1990) (stating that the nost fundanental guide to statutory
construction is conmon sense).

The Zoning Ordi nance establishes the rules for interpreting
its terns. Section 2.01 states, in part:

The following rules of construction apply to
the text of these regulations:

(3) The words shall and wll are always
mandat ory.

(13) Throughout these Regul ations, all words,
other than the terns specifically defined
above and bel ow, have the neaning
inferred from their context in these
Regul ations or the ordinary accepted

pl anni ng and design so as to further the
intent and purpose of this Odinance and
to assure developnment which . . .
provi des adequately for parking and for
safe access to and from public streets
and hi ghways, which provides for safe and
functional circulation of vehicular and
pedestrian traffic.
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definitions, as defined in the current
edition of Webster's NNnth New Col | eqi ate
Di ctionary.

Section 1.06 requires that "the terns of this Odinance shall be
applied to pronote the intent as found in Section 1.03."7 1In the
Zoni ng Ordinance, words are given their ordinary neanings in a way
that furthers the Zoning O dinance's purposes. This conports with
Maryl and | aw that states that words in statutes wll be accorded
their ordinary meanings where the words are unanbiguous and
consistent with the statute's apparent purpose. Ayres v. Townsend,
324 M. 666, 672 (1991). Statutory |anguage, however, nust be read
so as to advance the legislative policy behind the explicit
| anguage used. Baltinore County Coalition Against Unfair Taxes V.
Balti nore County, 321 Md. 184, 203 (1990).

The proactive nature of Section 6.08(2) hinges on the two
sentences that nmake up the section. These sentences cannot be read
i ndependently as if they were in a vacuum | nstead, Section
6.08(2) needs to be read as a whole and in the context of Section
6 of the Zoning Ordinance to gauge its proper neaning. See Vest v.
G ant Food Stores, Inc., 329 Md. 461, 466-67, 620 A 2d 340 (1993)
(stating that in determning the nmeaning of a statutory provision,

the statute nust be exam ned as a whole).

" Section 1.03 states, in pertinent part:

1. These regul ations are adopted with the intent that
they wll i npl enent the policies of t he
Conpr ehensive Plan; will control congestion in the
streets; wll secure the public safety; wll

pronote health and the general welfare.
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The key termin the first sentence is the word "require."
Webster's Ninth New Col |l egiate dictionary defines "require" as:

1 a: to claim or ask for by right and

authority ... 2 a: to call for as suitable or
appropriate b: to demand as necessary or
essential : have a conpelling need for 3: to

i npose a conpul sion or conmand on : COWPEL
Webster's Ninth New Collegiate Dictionary 1002 (1985) (enphasis
added) . The term "shall" makes it mandatory that the Planning
Conm ssi on ascertain and require any reasonabl e changes that m ght
bring a submssion into conpliance with the criteria of the
O di nance.

The second sentence of 6.08(2) helps flesh out the affirmative
duty described in the first sentence. Section 6.08(2) provides,
"I'f these [reasonable] changes are not made, the [Planning]
Conmm ssion shall deny the application.”™ The second sentence of
6. 08(2) serves no purpose unless the Planning Conm ssion has a duty
to identify and propose "any reasonabl e changes."” The appli cant,
however, cannot know what "reasonable changes" need to be
i ncorporated unless the Planning Comm ssion gives it specific
gui dance.

Under the reactive approach, the applicant would be required
t o guess what "reasonabl e changes" were necessary to gain approval .
The site plan review process, as it was apparently intended to
operate in the Cty of Frederick if the Cty's view prevailed
woul d have applicants comng back nunerous tines, proposing
changes, and hoping it had captured in its resubm ssion what the

Pl anni ng Comm ssi on expected to hear. An orderly process should



- 13-

not require an applicant to cone back tinme and tine again
attenpting to gain approval of a site plan only to have the
Pl anni ng Conmi ssion reject the plan without telling the applicant
how to satisfy the Zoning Odinance.® A random approach that
requires applicants to guess what changes are required is not
consistent wwth the legislative intent of the Zoning O di nance or
even common sense. See State v. Thonpson, 332 Md. 1, 7, 629 A 2d
731 (1993) (stating that to determ ne a statute's neani ng you need
to | ook beyond the | anguage, consider its purpose, and thus reach
an interpretation that is conpatible with comopn sense).

Under the reactive approach, the Planning Conmm ssion could
deny an ot herw se approvable site plan by sinply not informng the
appl i cant of what "reasonabl e changes" need to be incorporated to
achi eve approval . Thus, the reactive approach would result in
granting the Planning Conm ssion inpermssively wide discretion to
reject site plans. Such w de discretion runs counter to the power
reserved for the Board of Aldernen in establishing zoning
districts, in that the Planning Conm ssion could determ ne what is
a permtted use by rejection of a site plan.

The Pl anning Conm ssion does not have the power to reject
outright site plans that could be approved if "reasonabl e changes”
were accepted by an applicant. Section 6.08(2) defines the

Pl anni ng Comm ssion's duties during the site plan approval process.

8Section 6.05(2) prohibits acceptance of a new site plan
application until six nonths has elapsed since the denial of a
prior application for "the sane property and substantially the sane
devel opnent plan."



-14-

Section 6.08(2) dictates that the Pl anning Conm ssion's power lies
inits being able to ensure that site plans neet the requirenents
outlined in Section 6.07(2). See Friel v. Triangle Gl Co., 76 M.
App. 96, 109, 543 A 2d 863 (1988) (stating that, in reviewing a
site plan, the Queen Anne's County Pl anni ng Conm ssion could only
consider factors outlined in the statute).

The Pl anning Comm ssion's duties do not include review ng the
zoning classification decisions of the Board of Al dernmen because
the Board did not give the Planning Conm ssion this power. See
Sout hl and Corp. v. Gty of Laurel, 75 Ml. App. 375, 381-382, 541
A. 2d 653 (1988) (the Laurel Planning Conm ssion had the right to
consi der "whet her a proposed building or use, due to its proposed
| ocation , would create a public safety hazard"). Thus, because
t he Pl anni ng Comm ssion does not have the express power to question
the conpatibility of the proposed use of a site already approved by
the municipality's legislative body, it may reject a site plan in
the very narrow situation where proposed "reasonable changes,"
where such exist, are not incorporated by the applicant. Once the
Board of Al dernmen approved the Sheetz site for general commerci al
devel opnment, it was presuned that the land could be used for

buil ding a convenience store with gas punps.® See Friel, 76 M.

°In reviening a site plan, the Planning Comm ssion has the
right to consider, inter alia, the adequacy of public facilities
that will serve the proposed developnent, and the inpact on
vehicular and pedistrian traffic fromthe devel opnent. Any site
pl an review, however, nust be done in line with the presunption of
accept abl e use established by the | egislature's zoning designati on.
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App. at 109 (stating that a zoning designation for a permtted use
is "tantamount to a legislative finding that the use [is] in
harnmony with the general zoning plan") (quoting Rathkopf, The Law
of Zoning and Pl anning 8§ 62.03).

The proactive Zoning Ordinance is also consistent with the
nature of site plan approval within general zoning |law. Review ng
boards, such as the Planning Comm ssion, ordinarily are required to
approve site plans unless it is clear that they do not neet the
objective requirenments outlined in the zoning ordi nance. Rathkopf,
supra, at 62-4. This occurs because the legislative body has
retained the power to define zoning districts.

The Pl anni ng Comm ssion offers two argunents to explain away
Sheetz's argunent that it disregarded Section 6.08(2) in the case
sub judice. First, the Planning Conm ssion suggests that, because
Sheetz did not provide inpact reports for its newy proposed
changes prior to or at the public hearing, it was the Planning
Comm ssion's duty to reject the site proposal. Thus, according to
the Planning Comm ssion, it may only consider proposed changes that
are incorporated in the site plan with specificity and acconpani ed
by an updated anal ysis concerning the inpact of such incorporated
changes. ' This argunent illustrates, however, why the Planning
Comm ssion has a duty to reconmmend "reasonabl e changes. "

The Pl ani ng Comm ssi on cannot use Sheetz's good faith effort

19 The record indicates that Sheetz supplied the Planning
Comm ssion with all the information that was required under Section
6.07(1).
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to conply with the Zoning O dinance against it. Sheetz proposed
changes to its site plan in an attenpt to appease the Pl anning
Comm ssion and conform its plan to the perceived problens that
m ght otherw se lead to denial. Sheetz proffered that it would
install a deceleration lane, contribute to the cost of acquiring a
necessary right of way for a traffic signal, and, if necessary, to
install a traffic signal at the intersection of WIlson Place and
Rosenont Avenue. Instead of working with Sheetz, the Pl anning
Comm ssion sinply ignored its proactive duty and rejected the plan.

Next, the Planning Conm ssion insists the suggested changes
"are beyond the realm of “reasonable changes' contenplated by
Section 6.08(2)." This argunent m sconstrues the basic procedure
for a site plan approval. The Planning Comm ssion has a duty to
suggest any changes necessary to harnonize a site plan with the
Zoning Ordinance. |[|f the Planning Comm ssion believes that it is
i npossible for the applicant to present a site plan that is within
the requirenents of the Zoning Ordinance, it may reject the plan,
but only in exceptional circunmstances and with cogent, adequately
articul ated reasons.

It does not matter if the Planning Conm ssion believes the
Sheetz plan is inconpatible for that |ocation. The Board of
Al dermen designated the Sheetz site for general comercial
devel opnent . Until this designation is changed, convenience
stores, like the one proposed by Sheetz, are acceptable forns of
devel opnent .

An issue renmai ns about what constitutes "reasonabl e changes.™
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For any proposal to constitute "reasonabl e changes,” it needs to be
presented in a fashion that unanbi guously conveys to the applicant
that the applicant has no choice but to include the proposed
changes in the site plan, and if not, it will be rejected. GCeneral
criticisns or suggestions, offered by the Planning Conmm ssion or
Comm ssion staffers previous to or during a public neeting, do not
fulfill the obligation to propose "reasonable changes” under
Section 6.08(2). To require otherwise would | eave the applicant in
a position of having to read the mnds of the conm ssioners to gain
approval of the site plan.

In this case, the Planning Conm ssion never outlined what
changes needed to be nade to the Sheetz plan. Each comm ssioner
expressed his or her own reason for disapproval of the Sheetz plan.
M. Hudson expressed his reasons for noving to reject the plan
The Pl anni ng Comm ssion voted unaninously to reject the Sheetz pl an
apparently based on what M. Hudson stated. None of the criticism
and reservations expressed by the Planning Conm ssi on, however, can
be considered "reasonable changes" under Section 6.08(2). They
were reasons for rejecting the proposal and were not advice on how
to bring the site plan within the scope of the Zoning O di nance.

For the aforegoing reasons, we hold that the circuit court

erred in affirmng the decision of the Planning Conm ssion.
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Because we reverse on this issue there is no need to address the

remai ni ng i ssues raised by Sheetz.
JUDGVENT REVERSED

CASE REMANDED TO THE CIRCU T COURT
FOR FREDERI CK COUNTY W TH
INSTRUCTIONS TO REMAND TO THE
FREDERI CK CI TY PLANNI NG COW SSI ON
FOR FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY THE APPELLEE
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| wite separately to express a supplenental and sonmewhat
different path in reaching a simlar result and to express anot her
vi ew of how the mandate should be construed. | consider Section
6.08(2) of the Zoning Ordinance to be a rather unusual provision
anmong the zoning ordinances of the political subdivisions of
Maryl and with which | am famliar. The parties, unfortunately,
have given us scant or no legislative history, or conparative
anal ysis, regarding this section (perhaps because there is none).
Nonet hel ess, | agree with the conclusion of ny coll eagues that, on
its face, Section 6.08(2) appears to place an affirmative
obligation upon the Planning Comm ssion to identify and apprise an
applicant for final site plan approval of "any reasonabl e changes”
of which it can conceive that can be nade to the subm ssion in
order to conformit to the reviewcriteria of Section 6.07(2).

Unfortunately, the state of the record in this case does not
permt me to conclude either that the Planning Comm ssion failed in
its duty to do that or that, assumng it did its duty, appellant
rejected those "reasonable changes" and courted rejection. I
expl ai n.

Judge Fi scher's opinion ably captures the various
Comm ssi oners' pre-rejection coomentaries on the site plan. Prior
to Conmm ssioner Hudson's offer to appellant of a continuance to
"massage" the submssion and his subsequent notion to deny,
however, it seenms to ne as well that the Conm ssioners were not

proposi ng "reasonabl e changes” to Sheetz that appellant coul d nmake
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inits submssion in order to achieve conformty with the review
criteria. Rat her, the portend of the Conm ssioners' collective
remar ks, as Judge Fi scher observes, were that there nmay have been
little that Sheetz could do to satisfy their concerns. By the sane
t oken, the Comm ssioners did not unequivocally state that there
were no "reasonabl e changes" that they could articulate that woul d
bring the site plan into conpliance. Section 6.08 (2) requires
themto nake that call, one way or the other, in a nore clear and
unanbi guous institutional voice than is discernable from this
record.

Havi ng made that observation, however, if | were to construe
what the Commi ssioners did say in critique of the site plan
(whether as originally submtted or as offered by appellant in the
course of the public hearing to be revised) as proffers of
"reasonabl e changes" that Sheetz could accept or reject, | am
unable to determine on this record if Sheetz rejected them The
response of Sheetz's counsel (M. Severn) to Conm ssioner Hudson's
of fer of a continuance to "nmassage" the application (obviously in
I ight of the various preceding comments by the Planning Departnent
and Comm ssioners) is reflected in the hearing transcript as
"inaudi bl e" for the nost part. Conm ssioner Hudson's response to
whatever it was that M. Severn did say gives rise to a reasonabl e
i nference that Sheetz rejected the opportunity to go back to the
"drawi ng board" and inplicitly also rejected any further changes to
its subm ssion in response to the Conm ssioners' concerns. It is

not, however, the only reasonable inference drawable from the



cont ext .
| am |l ess concerned than ny colleagues that the site plan
review process in Frederick Gty, in practice or as contenpl ated by

t he Zoning Ordinance, is as chaotic or happenchance as they paint

it to be. An applicant is not necessarily conpelled to be a
fortune teller. It can submt a prelimnary site plan under
Section 6.06(3), in advance of a final site plan, in order to

flush-out the Conmssion's "comments as to [the] acceptability" of
t he contenpl ated devel opnent schene. Moreover, even if a final
site plan is denied, an applicant can return with a new
application, even one that proposes the sane devel opnent schene,
six nmonths after a prior denial.! Before Sheetz can conpel us to
reach the other issues raised in this appeal, or any future appeal,
a better record nust be nade; one that clearly resol ves whether the
Commi ssion's rejection of the instant application, or any future
application, was based on Sheetz's refusal to deal with any of the
legitimate critiques of its submssion put forth by the
Comm ssioners at the 14 March 1994 heari ng.

| agree with ny colleagues that the Board can consider the
adequacy of public facilities, such as road capacity, to serve the
proposed devel opnent (4,000 square foot convenience store with 6

gas punps and two vehicul ar ingress-egress points to public roads),

The Pl anni ng Conmi ssi on denied Sheetz's plan at its 14 March
1994 neeting. Witten notice of that action canme in a 7 April 1994
letter to Sheetz's professional engineer. Sheetz could have re-
applied alnost three tines in the tine it has taken to get the
i nstant case before this panel.
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t he i npact on safe access to and from public streets, and safe and
functional «circulation of vehicular and pedestrian traffic.
Section 6.07(2), setting forth the site plan review criteria,
provi des:

Site plans shall be reviewed for conpliance
wWth provisions or this ordinance and wth
principles of good planning and design so as
to further the intent and purpose of this
Ordinance and to assure devel opnment which is
conpati ble with surroundi ng properties, which
provi des adequately for parking and for safe
access to and from public streets and
hi ghways, which provides for safe and
functi onal circulation of vehicular and
pedestrian traffic, which provides for open
space and parkland when required, which
protects sensitive nat ur al ar eas from
devel opnmrent and mnimzes natural hazards,
which wll be adequately served by public
facilities and services, such as sewer water,
streetlights, si dewal ks, storm wat er
managenent and/or storm drains, police, fire
and refuse collection services, and which wl|
not be detrinental to the public health,
safety or general welfare.

(emphasi s supplied.).

Because appellant has provided us with no indication that adequacy
of road capacity was addressed at the tine its prelimnary plan of
subdi vi si on was approved by the Conmm ssion in February 1993 (as
woul d have been the case in many Maryl and political subdivisions),
| can conceive of no reason why Section 6.07(2) does not properly
del egate to the Comm ssion the right and the responsibility to take
i nto account such inpact fromthe specific devel opnent proposal in
the site plan review process. Indeed, if such were not a proper
concern at site plan review, why did appellant trouble itself to

engage a transportation planner/engineer to perform a study and
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give testinony? There was an abundance of evidence before the
Comm ssi on concerning the current adequacy, or not, of the adjacent
streets and critical intersections, as well as the status of
pl anned public capital inprovenents that would affect those
operating conditions. Mreover, there was considerabl e evidence as
to traffic safety issues, as opposed to road vol unme and operati onal
capacity issues, related to the proposed devel opnent's access
points on the abutting roads. Thus, | cannot say fromthis record
t hat the Comm ssion denied the application because it determ ned
there were no "reasonabl e changes" that could be nmade to the site
plan that could bring it into conpliance with the reviewcriteria
based on the facts as found to exist for purposes of the 14 March
1994 hearing, or whether it denied the application because Sheetz
rejected any further revisions that would be responsive to the
Board's articul ated concerns.

Accordingly, in this rather unique case, | would vacate the
circuit court's judgnment and direct that it remand the case to the
Pl anning Comm ssion for further proceedings that would, at a
m ni mum answer cleanly the follow ng questions:

1. Are there "any reasonabl e changes,"” within
t he neaning of Section 6.08(2) of the Zoning
Ordi nance, that Sheetz could make to its site
plan that the Comm ssion could identify with
reasonabl e specificity which would bring the
plan into conpliance with the review criteria?

2. |If so, what are those changes?
3. If so, will Sheetz accept those changes?

4. 1f not, what specific findings of fact and
concl usions of |aw does the Conm ssion neke,
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related to the review criteria of Section
6.07(2), in support of deni al of the
appl i cation?
| woul d di spose of this appeal in this fashion in order to give the
parties an opportunity to reconsider their positions in light of
our interpretation of Section 6.08(2) and, if we are to address the

other issues raised in this appeal, to do so on a record that

i nvol ves no i nappropriate guesswork on our part.



