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In this case, the appellants — co-personal representatives of the estate of the late Dr.
Edwin M. Cohn — challenge the Maryland Tax Court’s ruling that upheld the imposition
of inheritance taxes upon several gifts made by Dr. Cohn during the two years preceding his
death. The controlling question is whether the Tax Court correctly interpreted and applied
the statute that extends the Maryland inheritance tax to inter vivos gifts which were “made
in contemplation of death.” We shall hold that there is substantial evidence in the record to
support the Tax Court’ sfinding that the gifts made by Dr. Cohn were made in contemplation
of death. Accordingly, we will affirm the judgment of the Circuit Court for Montgomery
County, which affirmed the ruling of the Tax Court.

Key Statutory Provisions

Section 7-202 of Md. Code (1988, 2004 Repl. Vol.), Tax-General Article (*TG"),
establishes an inheritance tax, and provides that, subject to certain exemptions that have no
application to the present case, “atax is imposed on the privilege of receiving property that
passesfrom adecedent and has ataxable situsin the State.” The phrase“ property that passes
from adecedent” isdefined in TG § 7-201(d)(1)(iii) to include donative transfers “madein
contemplation of death” as follows:

(d) Property that passes from a decedent. — (1) “Property that passes
from a decedent” includes:

(iif) except for a bona fide sale for an adequate and full
consideration in money or money’sworth, property that passes by an inter
vivos transfer by a decedent, in trust or otherwise, if:

1. the transfer is made in contemplation of death; [oOr]



2. the transfer of a material part of the property of the
decedent in the nature of afinal disposition or distribution is made by the
decedent within 2 years before death and is not shown to not have been made
in contemplation of death; . . ..

(Emphasis added.)
Facts and Procedural Background

Following the death of Dr. Cohn, the Register of Wills for Montgomery County
concluded that certain gifts made by the doctor during the last two years of his life were
subject to the inheritance tax because those gifts were within the ambit of TG § 7-
201(d)(1)(ii1). Following a de novo hearing, the Tax Court upheld the ruling of the register
of wills.

The gifts that are the subject of this dispute were made on two separate dates. On
August 1, 2002, at the age of 87, Dr. Cohn transferred to his two nephews an ownership
interest in a limited partnership that was an investment holding company that owned
primarily municipal bonds. The total value of the interest given to the two nephews on the
date of the transferwas $861,668, such that the value of each gift to anephew was $430,834.
On January 15, 2003, Dr. Cohn made a gift of $55,000 to each of his seven great-nieces and
greda-nephews by establishing tuition savings accounts known as “529 Plans” to fund the
children’s education. The total amount of these seven gifts was $385,000.

Shortly after undergoing surgery for an incarcerated herniain November 2003, Dr.

Cohn suffered a heart atack and died on November 22, 2003, at the age of 88. His two



nephews, David Siegel and Robert Siegel, were appointed co-personal representatives of Dr.
Cohn'’s estate.

In connectionwiththeadministration of the estate, the nephewsfiled with the Register
of Wills for Montgomery County an information report that required an answer to the
following question:

Except for abonafide sale or transfer to a person exempted from inheritance

tax pursuant to [Maryland] Code, T ax General Article, [Section] 7-203, within

two years beforedeath did the decedent make any transfer of any material part

of the decedent’s pr[o] perty in the nature of afinal disposition or distribution,

including any transf er that resulted in joint ownership of property?

The nephew s answered “Yes” to the question, and listed the two gifts of limited partnership
interests made August 1, 2002, as well asthe seven giftsmade to establish the 529 Plans on
January 15, 2003. But the co-personal representatives also attached to the information report
a memorandum in which they argued to the register of wills that no inheritance tax should
be assessed on account of these gifts. They pointed out that their uncle, the decedent, “ despite
being 87 at the time of the gifts (hewas 88 at the time of death in November, 2003) wasin
good health. There was no suggestion that his time of death was approaching.” Further, they
noted that he did not need the assets he gave away; “it is expected that the total value [of the
estate] will exceed $2 million, more than sufficient to meet his personal financal
obligations.” Their argument continued: “ Considering the decedent’ s overall net worth and

taking each gift separately, none can be considered to be a gift of a material portion of the

decedent’ sestate.” Further, they pointed out, “[e]venif” any of thegiftscould be* considered



‘material,” the inheritance tax can only be assessed against the transfers if they were made
by the decedent in contemplation of his death.” The establishment of the seven college
savings plans was based upon a desire to enable the contributions to grow income tax free,
they said, and “[b]y taking advantage of this provision of the federal tax law, the decedent
was able to set asideadditional fundsfor the anticipated coll egeeducation costs of hisfamily
members.” And even though the two giftsto the decedent’ s nephews were more substantial
in amount, “[t]aken separately[,] each gift [of alimited partnership interest] represented a
transfer of less than approximately 18% of the decedent’ snet worth at the time of the gift.”

Moreover, the memorandum stated, “it can be established that neither gift was made
with any apprehension of an impending death. The decedent passed away from a sudden
heart attack at the age of 88,” but “[p]rior to his death the decedent enjoyed an active life.
..." There was a life purpose for Dr. Cohn to make the gifts, the nephews asserted: “The
motivation of the gifts was to share with his family some of the financial success that the
decedent had accumulated during hislife. [Makingt]he giftsduring hislifetime allowed the
decedent the opportunity to enjoy these family members’ financial security provided in part
by his generosity.”

Theregister of wills rejected the arguments made by the co-personal representatives,
and, pursuant to TG 8 7-214, sent them an invoice for inheritance taxes due at the rate of

11.1111% of the value of the gif tsthat had been listed ontheinformationreport. On July 22,



2004, the estate paid $95,740.79 on account of the transfers of the limited partnership
interests, and $42,777.74 on account of the transfers to the 529 Plans.

The co-personal representativesthen filed a claim for arefund of the $138,518.53 in
taxesthey claimedto have*erroneously paid,” arguing to theregister of willsonce again that
the transfers were not subject to the inheritance tax. The register denied the refund daim,
stating “ we believe that the tax was properly assessed.”

At that point, the co-personal representatives appealed to the Maryland Tax Court,
seeking areversal of the register’ sruling. See TG 8§ 13-510(a)(3) (an aggrieved party “may
appeal to the Tax Court from . . . an inheritancetax determination by aregister”). Despiteits
name, the Tax Court is not part of the Maryland judicial branch, but is an administrative
agency that is part of the executive branch. See TG 88 3-101 et seq. In Comptroller of the
Treasury v. Johns Hopkins Univ., ____ Md. App. ___, No. 532, Sept. Term 2008, slip op. at
8 - 10 (filed June 9, 2009), Judge Deborah S. Eyler outlined in detail the procedures
governing appeals to the Tax Court and judicial review of that agency's decisions.

One distinctive aspect of appeals to the Tax Court is the limitation on its powers to
alter the order that is the subject of itsreview, as set forth in TG § 13-528, which provides:

§ 13-528. Disposition of cases.

(a) Powers. — (1) The Tax Court shall have full power to hear, try,
determine, or remand any matter bef ore it.

(2) Inexercisingthese powers, the T ax Court may reassessor reclassify,
abate, modify, changeor alter any val uation, assessment, classification, tax or
final order appealed to the Tax Couirt.



(b) Limitation on powers.— Absent affirmative evidence in support of
therelief being sought or an error apparent on the face of the proceeding from
which the appeal istaken, the decison, determination, or order fromwhich the
appeal is taken shall be affirmed.

During the course of the de novo hearing before the Tax Court, the co-personal
representatives offered evidence that Dr. Cohn was not contemplating his imminent death
at the time he made either of the inter vivos transfers that had been taxed by the register.
They offered testimony from his financial advisor and from his primary care physician. At
the conclusion of the evidentiary hearing, the judge delivered an oral opinion affirming the
ruling of the register that the giftswere taxable. The Tax Court judge explained:

[W]€'ll start with thestatute: Itsays, & least in terms of what | need to
determine, was this a material gift? Was it done within two years of his
passing? Andwasit donein contemplation of death? Well, some parts of that
areeasy. It wasdonewithintwo yearsof hispassing. That wasthe easy part.

Wasit material? Well, if you add all of the giftsto the great-niecesand
nephews, together with the gift of the Partnership sharesto the two nephews,
we arelooking at atotal of approximately aMillion Dollars. At thetimethat
these gifts were put together, it appears that Doctor Cohn’s estate — well, |
won't say estate— histotal assets at that point, were something just over Two
Million Dollars. So, yes, thisisamaterid gift. By thetime he passed avay,
his remaining assets seem to have been aimost Two Million Dollars, I'm
assuming. Didn’t havetestimony at all that his remaining assets appreciated
somewhat during those lasttwo yearsof hislife. But, yes, in my mind, that’s
more than sufficient for it to be a materia gift.

The most significantissue, and what wetalked about mog of thetime
today, iswhether or not thiswas donein contemplation of death. A very hard
standard to try to deal with. Knowing what someone’ s motivations are when
you can't talk to them isadifficult process. It certainly can be. The onlyway
one can go to look at it isfrom circumstantial evidence from what the person
was doing at the time, and what he had done in the past.



And then we' vehad some discussion asto whether or not thiswas part
of alifetime of giving. Whether Doctor Cohn spent his entire life making
donations or gifts to his family. And we had testimony that he made
substantial — though we didn’t find exact amounts — substantial giftsto both
of his nephews for their college and graduate school educations And we
don’t have a lot of gift giving happening, except for family events when
people got married, until his eightieswhen there was some discussion about
the donation of an interest in some sort of a Partnership that occurred more
than two years prior to his death, so | don’'t get any information on it. But |
am surmisng that he was in his eighties at some point when tha occurred.

And then the giftsthat were subject to today’ shearing. | haveacouple
of things to say: The issue is contemplation of desth, not contemplation of
imminent death. In spiteof the fact that Doctor Cohn was in his eighties, |
don’t think he was contemplating imminent death. | don’'t believe that his
doctors were contemplating imminent death, nor hisfamily. That this heart
attack was a bit of a surprise.

And the other thing that | can say is that it appears that the — well,
clearly, there can be more than one motivation for any event. One of his
motivationsis that he wanted the education of his grea-nieces and nephews
assisted. | don’t believethat Fifty-five Thousand Dollarswill cover fully the
cost of afour year education anymore, but at least he was doing his part to
assist with thisthing. Likewise, the donations of the Partnership sharesto his
nephews was because he wanted them to have the money. There's no other
reason for making the donation, while the other reason, possibly. But that,
clearly, was one of the reasonsishe wanted them to have Four Hundred and
Thirty Thousand Dollars worth of assets, more or less, for each of them.

Continuing, the statute puts the burden of proof on the Petitioners, if
the gift is made within two years. Based on acouple of other facts about his
lifethat | cantell, at the time these things occurred, he was more than eighty
yearsold, hewas suffering from inareasing levels of dementia, but, according
to the Doctor, hewas ableto function. 1n someways, hewas ableto function
quite well. He was highly interactive with members of the family and in the
Assisted Care Facility. That he had a number of medical issues, but none of
them were life threatening, and that family membershad consulted with tax
people and had determined that there were significant tax savings possibly
made by making donations. That would, at least, prove to me that he knew
that there was some possible tax savings to be made, not necessarily that was



his prime motivation. And it also appearsthat heintended these dispositions
to be final, that they were subgituting in somepart for doing it by way of a
Will.  That these were dispositions of funds that he did not need.
(INAUDIBLE) adequately took care of him financially through some other

ways.

But this appears to be not part of a longstanding regular program of
gifts. That thiswasafairly late arriving plan to dispose of hisassets. Andif
there was any doubt in my mind, the burden of proof being on Petitioners
would seal the deal that they had not met their burden of convincing me that
these distributions were not part of —were not in contemplation of death, at
least as far as the gatute’ s concerned. So | will bedenying your request for
arefund.

At this point in the proceedings, counsd for the nephews reguested clarification on one

issue, and the following colloquy took place:

[APPELLANTS COUNSEL]: Your Honor, may | just ask you one
thing for the record?

[THE JUDGE]: Sure.

[APPELLANTS COUNSEL]: Therequest forrefund dealt with two
specific taxable events: one for the 529 Plans, and one for the Limited
Partnership interest. | recognize that during the course of today, we talked
about giftsin the aggregate, but there€ s certainly evidence of the distinction
and the separation. Isyour finding . . .

[THE JUDGE]: It'son both.

[APPELLANTS COUNSEL]: ...thatthe529—of materiality onthe
529 Plans in their own right as to each of the seven children, that each
individual gift isamaterial gift?

[THE JUDGE]: My determination isthat the seven gifts to the seven
great-nieces and nephews were to be considered asa group.



[APPELLANTS COUNSEL]: And that that group is material,
Separateand . . .

[THE JUDGE]: And Three Hundred and Eighty-five Thousand
Dollarsin total for that group was material even for Doctor Cohn’ sfinancial
status.

The Tax Court’s ultimate conclusion was that the gifts were transfers made in
contemplation of death, even though that finding was stated in an indirect manner: the
co-personal representatives had not succeeded in “convincing [the judge] that these
distributionswere not . . . in contemplation of death.”

The co-personal representativesfiled apetition forjudicial review inthe Circuit Court
for Montgomery County. After that court affirmed the ruling of the Tax Court, the co-
personal representativ es appeal ed to this Court, as permitted by Md. Code (1984, 2004 Repl.
Vol.), State Government Article, 8 10-223(b). The standard of review applicable to such
caseswas described by Judge Eyler asfollowsin Comptroller v. Johns Hopkins Univ., supra,
___Md. App.at ___, slipop.at 9-10:

Because the Tax Court is an administrative agency, its decisions are
reviewed under the same appellate standards generally applied to agency
decisions SDAT v. Consolidation Coal Sales Co., 382 Md. 439, 453 (2004).
We review the decision of the Tax Court, not the ruling of thecircuit court on
judicial review. Comptroller v. Clise Coal, Inc., 173 Md. App. 689, 696-97
(2007). TheTax Court’ sfactual findingsarereviewed for substantial evidence
intherecord. Id. at 697; SG § 10-222(h)(v). Under the substantial evidence
test, a factual finding must be upheld if it is such that a reasoning mind
reasonably could have found it from the agency record (here, the evidence
before the Tax Court). Dep’t of Natural Res. v. Heller, 391 Md. 148, 166
(2006); Md. Aviation Admin. v. Noland, 386 Md. 556, 571 (2005). Even if the
Tax Court does not state the reasons for its decision, reversal is not required
“if the record discloses substantial evidence supporting the decision.”



Bethlehem Steel Corp. v. Supervisor of Assessments of Baltimore County, 38
Md. App. 543, 546 (1978) (Wilner, J.).

Likewise, wereview the Tax Court’ smixed findings of fact and law for
substantial evidencein the agency record. “[D]eterminationsinvolving mixed
guestions of fact and law must be affirmed if, after deferring to the Tax
Court’s expertise and to the presumption that the decision is correct, ‘a
reasoning mind could have reached the Tax Court’s conclusion.”” NCR Corp.
v. Comptroller, 313 Md. 118, 133-34 (1988) (in turn quoting Comptroller v.
NCR, 71 Md. App. 116, 133(1987)). We are notso constrained in our review
of the Tax Court’sdecisons of law. Ramsey, Scarlett & Co. v. Comptroller,
302 Md. 825, 834 (1985). Ordinarily, that review is de novo. SDAT v.
Consumer Programs, Inc., 331 Md. 68, 72 (1993). Yet, “‘[e]ven with regard
to some legal issues, a degree of deference should often be accorded the
position of the administrative agency. Thus, an administrative agency’s
interpretation and application of the statute which the agency administers
should ordinarily begiven considerableweight byreviewing courts.’” Noland,
supra, 386 Md. at 572 (quoting Bd. of Physician Quality Assurance v. Banks,
354 Md. 59, 69 (1999)).

This Court f urther noted, id. at , Slip op. at 17-18, that “on substantial evidencereview
of the Tax Court’s decision on a mixed question of law and fact, we give deference to the
Tax Court’s application of [the pertinent section of the Tax-General Article], not the

Comptroller’s, as the Tax Court is the agency charged with interpreting and applying the

Maryland tax code.”

Discussion

Theco-personal representativeschallengetheruling of the Tax Court ontwo grounds.

First, they argue that the Tax Court erred in finding that the nine separate inter vivos gifts
were “madein contemplation of death.” Aswe shall explain more fully be ow, we conclude

that there was substantial evidence in the record to support that digpositive finding. The co-

10



personal representatives, asthe appellants before the Tax Court, had the burden of proving
that the register’s ruling was incorrect. That meant that they had the burden of persuading
the Tax Court judge that the gifts were not made in contemplation of death, and the Tax
Court judge found they did not convince him of that.

Second, because the Tax Court judge made referencesto thepresumptionthat applies
to material gifts made during the two years before the donor’s death, the appellants also
contend that the Tax Court erred in concluding that the giftswere, in thelanguage of TG §
7-201(d)(1)(iii)2, “the transfer of a material part of the property of the decedent.” On this
point, they arguethat theTax Court “ erroneously compared thecollective amount of the I nter
Vivos Gifts to the remainder of Dr. Cohn’s assets.” But the qualifying language about
materiality in subsection (d)(1)(iii))2 — “amaterial part of the property of the decedent’” —
comes into play only with respect to whether a rebuttable presumption applies. TG 8 7-
201(d)(1)(iii)1 is not limited to a“material” transfer, but rather sweeps within its operation
any transfer that “is made in contemplation of death.” Because we conclude that there is
substantial evidenceintherecord to support the Tax Court’ sfinding that the gifts were made
in contemplation of death, weneed not reach the question of whether each gift wasamaterial
part of the property of the decedent to affirm the ruling of the Tax Court.

The Tax Court judge said during the course of explaining hisruling, “if there wasany
doubt in my mind, the burden of proof being on Petitionerswould seal the deal that they had

not met their burden of convincing methat these distributionswere. . . not in contemplation

11



of death.” We notefirst that the judge did not say that there was any doubt in his mind, nor
did he state that his mind was in equipoise on this question and he was ruling against the co-
personal representati ves sol el y because of thetie-breaking burdenof proof. Second, as noted
above, the co-personal representatives, asthe partieschallengingtheregister’ sdetermination,
did have the burden of proof in the Tax Court proceeding pursuant to TG § 13-528(b)
(“Absent affirmative evidence in support of the relief being sought . . . the decision,
determination, or order from which the appeal is taken shall be affirmed.”). It was their
burden to persuade the Tax Court that the register had erroneously concluded the giftswere
made in contemplation of death regardless of whether the rebuttabl e presumption under TG
§ 7-201(d)(1)(iii)2 was applicable. And, aswe pointed out in Comptroller v. Johns Hopkins
Univ., supra, ___ Md. App.at__,slipop.at 9-10, “Even if the Tax Court does not state the
reasonsfor itsdecision, reversal isnot required ‘if the record discloses subgantial evidence
supporting the decision.” Bethlehem Steel Corp. v. Supervisor of Assessments of Baltimore
County, 38 Md. App. 543, 546 (1978)."

Further, as an alternative reason for upholding the finding of the Tax Court, we are
satisfied that the presumption of TG 8§ 7-201(d)(1)(iii)2 was applicable to each of the gifts
inthiscase because each giftwasa“transfer of amaterial partof the property of the decedent
in the nature of afinal disposition. .. within 2 years before [the decedent’ s] death.” The co-

personal representatives argue thatthe Tax Court erroneously aggregated all of the gifts, and

12



they further contend that none of the gifts, if condgdered individually, constituted a“material
part of the property of the decedent.”

We agree with the co-personal representatives that each gift must be evaluated
individually, and that, to the extent the Tax Court combined the value of the gifts when
assessing the materiality of thetransfers, that was an error (although aharmless error in this
case). The plain language of the TG § 7-201(d)(1)(iii) addresses*” property that passes by an
inter vivos transfer . . . if . . . the transfer is made in contemplation of death.” (Emphasis
added.) Such use of singular articles indicates a legislative intent to impose the inheritance
tax on individual gifts. M oreover, individual consideration of the donative transfers is
consistent with the statutory scheme that imposes the tax “on the privilege of receiving
property that passes from a decedent.” TG 8§ 7-202 (emphasis added). That privilege is
enjoyed by the recipients on an individual basis. And an exemption set forth in TG § 7-
203(g) appliesto individual recipients: “ The inheritancetax does not apply to the receipt of
property that passes from a decedent to any 1 person if the total value of the property does
not exceed $1,000.”

Our interpretation of the statute is further supported by the fact that, prior to the
adoption of the Tax-General Article in 1988 as part of the comprehensive revision of the
Maryland Code — see 1988 Laws of Maryland, Chapter 2 — the predecessor code provision
from which TG § 7-201(d)(1) was “derived without substantive change” was Md. Code

(1957), Article 81, § 151, and that statute used similar singular references with respect to
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“la]ny transfer of a material part of his property, in the nature of a final disposition.”
(Emphasis added.) Article 81, § 151 also included a safe harbor exemption for individual
gifts to any one person, as follows: “Provided, however, that when the total value of any
property, or interesttherein, passing to any one person shall be onehundred and fifty dollars
or less, the same shall be exempt from the payment of any tax under the provisions of this
subtitle.”

Even when the nine inter vivos transfers that are the subject of this appeal are
analyzed on an individual basis, however, we conclude that the gifts of $55,000 or more
were within the scope of the inheritance tax. We reject the appellants’ argument that the
question of materiality must be answ ered solely by comparing the size of the specific gift to
the overall net worth of the donor. If the inheritance tax were applicable only to transfers
that constituted a large percentage of a wealthy person’s estate, very large sums of money
and other assetscould passtax-freefromrichindividualsto their collateral relativeswhereas
relatively paltry sums transferred by the not-so-rich would be subjected to thetax. It would
not be rationa for the legislature to adopt such a tax scheme, and we are obligated to
construethe language in a statute in amanner that isrational and does not produce an absurd
result.

Further, asnoted above, theversion of theinheritancetax statutein effectimmediately
before the comprehensive code revision in 1988 exempted only transfers with a total value

of $150 or less, rather than exempting any specific percentage of the decedent’ stotal wealth.
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And the current exemption of $1,000 per recipient, asset forth in TG § 7-203(qg), isal so some
indication of what the legislature considered amaterial amount in this context. Further, the
exemption in TG § 7-203(h) for property that passes under a “small estate”— defined in
Maryland Code (1974, 2001 Repl. Vol.), Estates and Trugts Article, § 5-601, asan estate in
which the property subject to administration has a value of $30,000 or less — reflects a
legislativeintent to impose theinheritance tax on collateral bequestsin excessof $1,000 that
are made in connection with estates ex ceeding $30,000.

Consequently, even though each $55,000 gift by Dr. Cohn may have been only two
to three percent of his total net worth, any gift of that magnitude in 2002 or 2003 would
constitute, in our view, a material part of a donor’s estate for the purpose of determining
whether the inheritance tax was applicable. The legislature has not provided any brightline
test for determining how large atransfer must be in order to constitute a“ material part of the
property of the decedent,” and wedo not need to determine in this case where that linemight
lie. But we have no question that the $55,000 gifts were within the scope of transfers that
the legislature intended to cover and tax when it used the term “material” in TG § 7-
201(d)(1)(iii)2. Clearly,the giftswould have been taxable if made pursuant to testamentary
bequests. We do not need to remand this case for reconsideration of thispoint by the Tax
Court because gifts of that magnitude in 2003 were clearly material for purposes of the

inheritance tax. Accordingly, it was not error for the Tax Court to consider that the
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appellants had the burden of proving that the various gifts were not made in contemplation
of death.

Although the appellants argue earnestly that Dr. Cohn was a vigorous man who had
no thoughts of death when he made the gifts, the Tax Courtjudge was not obligated to accept
such testimony as ruling out the possibility that the octogenarian was at a point in life when
he was contempl ating his ultimate demise. Thefact that Dr. Cohn was 87 years old when he
began transferring substantial assets to his next of kin might alone constitute substantial
evidence sufficient to support the Tax Court’s finding that the gifts were made in
contemplation of death. See Comptroller v. Johns Hopkins Univ., supra, ____ Md. App. at
___,slipop. at9 (“Under the substantial evidence test, a factual finding must be upheld if
itissuch that areasoning mind reasonably could have found it from the agency record (here,
the evidence before the Tax Court).”).

But Dr. Cohn’s medical records are also part of the record in this case, and they
include the doctor’ s notes from his appointments with hisinternist, Dr. AvaKaufman. The
medi cal records, consideredin alight most favorableto the appellee, would support afinding
that Dr. Cohn’s physical and mental health was rapidly declining by the time he made the
gifts to his nephews. Dr. Cohn had congegive heart falure, which caused a swellingin his
legs. Dr. Cohn also had prostate cancer, and the treatment for that condition caused
unpleasant complications. He was taking medicationfor his blood pressure and depression,

and was mildly anemic.
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Dr. Cohn had progressivedementia, which Dr. Kauf man characterized as “moderate.”
His nephews admitted his dementia made that him “fuzzy” at times. In March of 2002, Dr.
Kaufman noted that Dr. Cohn’s memory was “ getting worse” and the impact of his prostate
cancer was “bad.” In October 2002, Dr. Kaufman noted that his memory “continues to
decline,” and he was “losing more + more function.” She also admitted on cross-
examination at the Tax Court hearing that Dr. Cohn was “in a state of dedine.”

In December 2002, Dr. Cohn fell in hisapartment in the assisted living facility, and
fracturedhiship. Asaresult, he had hip surgery, but never fully recov ered the ability to walk
unassisted. Dr. Kaufman'’s discharge summary dated December 30, 2002, stated:

[Dr. Cohn’s] medical problems include:

1. Coronary artery disease status post bypass graft surgery.

2. Prostate cancer which is being followed conservatively.

3. Congestive heart failure which iswell compensated.

4. Most significantly, Alzheimer-type dementia.

Thedischarge summary noted that the patient’ s physical and occupational therapy “has been
limited by hisdementia.” By May of 2003, Dr. Cohn had lost interest in rehabilitation. His
physical therapist’ sdischarge summary dated M ay 29, 2003, stated: “ The patient quitesimply
lost interest in working to achieve his rehabilitation goals. He did not want to walk or to

exercise or pursue any functional goal. Given thisreality, thereis little point in continuing

physical therapy.”
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The medical evidence in the record, considered in a light most favorable to the
appellee, supports the Tax Court’s conclusion that the gifts were made in contemplation of
death.

Further, the evidence regarding Dr. Cohn’s history of gift-giving, when viewed in a
light most favorableto the appellee, also provides substantial evidencethat supports the Tax
Court’ sfinding that the gifts made on A ugust 1, 2002, and January 15, 2003, were motivated
by the doctor’ s contemplation of hisdeath. BecauseDr. Cohn never had children of hisown,
he had great affection for histwo nephews. When the nephew swere young, they lived with
their parents in Lancaster, Pennsylvania, and Dr. Cohn saw them frequently, giving them
clothesand sports equipment and taking themto footbal | and baseball games. Dr.Cohn gave
his nephew s gifts of stock worth a few thousand dollars when they were teenagers. When
his nephews were older, Dr. Cohn helped them with college tuition, and then tuition for
medical and law school. Dr. Cohn also paid for one nephew’ srehearsal dinner when that
nephew got married, and gave the other nephew’ s children one-time gifts of about $10,000
or $11,000 per child, plus additional smaller gifts in unspecified amounts. This evidence,
when viewed in alight most f avorable to the appellee, presented such a stark contrast to the
million dollars worth of gifts Dr. Cohn distributed during a six month period when he was
87 years old, that the lifelong history of only modest gift-giving also provided substantial
evidence to support the Tax Court's finding that the gifts made on August 1, 2002, and

January 15, 2003, were motivated by the doctor’s contemplation of his deah.
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Given that finding, it was not error for the Tax Court to uphold the imposition of

inheritance taxes on the inter vivos gifts.
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JUDGMENT OF THE CIRCUIT
COURT FOR MONTGOMERY
COUNTY IS AFFIRMED. COSTSTO
BE PAID BY APPELLANTS.



