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Kevin Sinpson,! the appellant, was charged with possession
with intent to distribute over 28 grans of heroin, possession with
intent to distribute heroin in violation of Maryland Code, Article
27, 8 286(f)(1)(iv), possession of heroin, conspiracy to distribute
heroin, conspiracy to possess with intent to distribute heroin, and
conspiracy to possess heroin. Prior to trial, appellant filed a
nmotion to suppress physical evidence, contending that it was
obt ai ned by neans of an illegal search, and a notion to disclose
the identity of the confidential informant. Both notions were
heard by The Honorable Al bert Matricciani, Jr., and denied.
Appel l ant was convicted in a jury trial in the Crcuit Court for
Baltinmore City (Al bert Matricciani, Jr., J.) of all charges. He
was sentenced to a five-year term of incarceration wthout the
possibility of parole on the charge of possession with intent to
di stribute over 28 grans of heroin, a fifteen-year term of
i ncarceration for possession with intent to distribute heroin, a
fifteen-year term of incarceration for conspiracy to distribute
heroin, and a fifteen-year termof incarceration for conspiracy to
possess with intent to distribute heroin. Al ternms were to be
served concurrently. No sentence was inposed for appellant’s
convi ctions of possession of and conspiracy to possess heroin.

Appel l ant presents us wth six questions on appeal which we

lAppel lant’s true nane is Janmes Lee. Kevin Si npson was the
nanme appellant gave to the police when he was arrested. At trial,
the case was referred to as State of Maryland v. Kevin Sinpson
a/ k/ a Janes Lee.
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have reordered:
|. Dd the trial court mnake insufficient
findings of fact on the issue of whether
appel  ant | acked standing to conpl ai n of
an unl awful search and sei zure?

1. DDd the trial court err in requiring
appel lant to testify during the notion to
suppress as to whether the heroin was
hi s?

I1l. Dd the trial <court err in denying
appellant’s notion to disclose the
identity of a confidential informant, or
in failing to conduct an in-canera
hearing on the matter?

IV. Did the trial court i nper m ssi bly
restrict the cross-exam nation of the
primary investigating officer?

V. DDd the trial court err in permtting
i nproper prosecutorial closing argunment?

VI. Did the trial <court err in inposing
certain of appellant’s sentences?

We agree with appellant that his sentence for possession with
intent to distribute heroin and one of his sentences for conspiracy
must be vacated. 1In all other respects, we affirmthe judgnments of
the circuit court.

FACTS
1. Facts presented at trial.

O ficer Raynond Yost testified that he had learned from a
confidential informant that a residence l|ocated at 1615 North
Longwood Street in Baltinore Gty was being used as a “stash house”

for drugs. As a result of that information, he conducted a covert



surveillance of the premses on January 20, 1996, beginning at
approximately 8:30 a.m Oficer Yost conducted the surveillance
while sitting in an unmarked police car in the 1600 bl ock of North
Longwood Street. Oher nenbers of his unit were in another car a
few bl ocks away. According to Oficer Yost, at approximtely 9:00
a.m, a mle in a beige coat approached the house. Appel | ant
exited the house, handed the individual a plastic bag containing
smal | white objects, and accepted currency in return.

After the man in the beige coat |left the residence, he was
stopped by an unidentified unifornmed patrol officer. Oficer Yost
did not know the wunifornmed officer and did not hear the
conversation between the uniforned officer and the man in the bei ge
coat. He noticed, however, that as a result of the conversation,
t he man becane upset. The man turned around and wal ked toward t he
resi dence under surveillance. Oficer Yost believed that the man
mght warn those in the house that the police were nearby.
Concerned that the drugs mght be renoved from the stash house,
O ficer Yost decided that, despite the lack of a warrant, the
surveillance team should make an imrediate entry into the
resi dence. ?

Upon entering the residence, Oficer Yost and Oficer Sean
Kapf hamrer, another nmenber of the surveillance team entered a

second floor bedroom They encountered appellant and Cherese

2The record does not indicate whether this individual did
attenpt to return to the residence.
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Rogers in that room Rogers was in bed, and appellant was standi ng
at the foot of the bed. According to Oficer Yost, gel caps and
cash were lying on the floor of the room The officers arrested
appel l ant and Rogers and seized the gel caps and noney. Wen the
gel caps and noney were counted, it was |learned that the officers
had seized 1,700 gel caps and $2,059 in cash fromthe room The
gel caps were subsequently tested and found to contain heroin.

2. Facts relating to the Mdtion to Suppress.

Prior to trial, appellant filed a notion to suppress the drugs
and noney found in the bedroom The State contended that appell ant
did not have standing to contest the | awful ness of the search of
t he bedroom A hearing was held on the notion. The foll ow ng
testinmony occurred at that hearing.

Cherese Rogers testified that she had lived at 1615 North
Longwood Street for a couple of nonths prior to January 20, 1996.
She reported that she shared the roomw th her boyfriend, who was
not appell ant. Her uncle, Kenneth Steele, was the owner of the
property. On the norning of January 20'" she had nade an agreenent
wth Antoine “Little Butt” that he could count noney in her room
He was going to pay her to let himdo so. Appellant came to her
roomw th a bag of nobney and drugs pursuant to that agreenent.

On cross-exam nation, Rogers acknow edged that her wuncle,
Kenneth Steele, owned the house and that she did not pay rent for
the prem ses. She reported that appellant did not reside at the
prem ses; that he did not keep property at the prem ses; that he
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did not have a key to the prem ses; that he did not have the right
to exclude others from the prem ses; that he was not allowed to
remain in the house when she or Steele were not there; and that
January 20'" was the first time appellant had been to the residence.
She further testified that her room had a door, and that, when the
police cane into the bedroom the door was “al nost shut.”

Rogers testified that the bag appell ant had brought was next
to a chair when the police entered the room The police turned the
bag over, and noney and drugs fell out. Rogers and appellant were
t hen arrest ed.

Kenneth Steele testified that he was the owner of the house at
1615 North Longwood Street. According to Steele, appellant had
visited Rogers a couple of tines previously. Steele reported that
he told appellant that Rogers could not have conpany after 11:00
p.m and that no one was permtted to spend the night.

Steele testified that appellant did not reside at the property
or rent a room at the property; that he did not sleep at the
prem ses; that he did not have a key to the prem ses; that he did
not receive mail or other deliveries at the prem ses; and that he
was not related to anyone who resided at the property. Steele
further testified that appellant had no right to exclude others
from the prem ses and that he was not permtted to stay in the
prem ses if no one was at hone. According to Steele, appellant
“did not have access to [any] of the roons in the house.”

John Gross, appellant’s cousin, testified that appellant and
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Rogers did not have a “boyfriend and girlfriend” relationship. He
reported that he was present when Rogers asked appellant for sone
nmoney. Appel l ant gave her the noney she requested. Goss also
reported that he had been present on a couple of occasions when she
had asked other nen in the nei ghborhood for noney.

Appel lant testified that he had a conversation with Rogers
several days before January 20'". During that conversation, Rogers
had approached hi mand asked for noney to buy her daughter diapers.
She stated that she would have sex with himin return for the
nmoney. On the nmorning of January 20'", he went to Rogers’s house
to have sex wth her. He had been there two or three tines
previously. Steele et himinto the house that norning. He went
into Rogers’s room and shut the door. He saw that Rogers was
sl eeping. He tapped her and waited for her to wake up.

During cross-exam nation, appellant testified that he had not
brought the bag containing drugs and noney into Rogers’s roomthat
morning. In fact, he denied any know edge of the bag.

The trial court ruled that appellant had no standing to
contest the | awful ness of the search of the prem ses at 1615 North
Longwood Street or of the bag in which the heroin was found.

Additional facts wll be set out as necessary to our

resol ution of the questions presented.
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We shall first address appellant’s contention that the trial
court made insufficient findings of fact to justify his ruling that
appel l ant | acked standing to conplain of the search at 1615 North
Longwood Street.

Appel lant filed a notion to suppress the evidence seized from
Rogers’s bedroom based on Oficer Yost's alleged violation of his
Fourth Amendnent rights. The State asserted that appellant |acked
standing to contest the search. The trial court held a hearing to
det erm ne whet her appel |l ant did have standing. Appellant put forth
six theories to support his position that he had standing to
contest the search. After hearing the evidence, the trial court
ruled that appellant did not have standing. In his decision, he
st at ed:

To the extent that the State was seeking a
hearing on standing and citing Thonpson versus
State, the Court grants [sic] that notion and,
in fact, we did go forward and we took
testimony from a nunber of wtnesses,
including the defendant on the issue of
st andi ng.

And we heard argunment at sone |ength from
M . Boucher and Ms. Parsons and M. Lautz the
|ast tine we were in court on that issue, and
havi ng considered the defendant’s notion to
suppress the evidence which was seized from
hi m on January 20, 1996, the Court nust first
address the issue of whether or not the
defendant has standing to object to the
sei zure of that evidence.

And the Court is ruling today after
reviewing all of that material, that the
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motion to suppress is denied. The defendant
| acks the standing to object to the search and
sei zure that was perforned in this case under
the |l aw and ny understanding of the facts as
the | aw shoul d be applied to them here.

Appel  ant contends that the trial court failed to set forth
sufficient findings of fact to permt appellate review of his
ruling. He asserts that this failure constituted reversible error.
The State counters that, under any version of the facts which the
trial court found, appellant |acked standing. It contends that the
trial court was, therefore, not required to state his findings. W
agree with the State.

Maryl and Rul e 4-252 governs pre-trial notions such as notions
to suppress evidence. Section (f) of that Rule requires that those
notions ordinarily be decided prior to trial and states that “[i]f
factual findings are involved in determ ning the notion, the court
shall state its findings on the record.” If the trial court fails
to make sufficient findings to permt appellate review, we nust
remand the case to the trial court for the limted purpose of
meki ng the necessary findings. MMIlian v. State, 325 Ml. 272,
296-97 (1992). \Were, however, there is no dispute regarding the
relevant facts, or if the trial court’s resolution of an essenti al
fact is inplicit in its ruling, then no express findings are
necessary. Tu v. State, 97 M. App. 486, 494 (1993), aff’'d, 336
Mi. 506 (1994).

The burden is on the proponent of a notion to suppress



evidence allegedly seized as a result of a constitutional violation
to establish that he has standing to conplain of a constitutional
violation. Rawings v. Kentucky, 448 U.S. 98, 104 (1980); Rakas v.
Illinois, 439 U S 128, 130-31, N 1 (1978); R cks v. State, 312 M.
11, 26, cert. denied, 488 U S. 832 (1988). In reviewing the trial
court’s ruling on standing, we nmake our own constitutional
appraisal by reviewing the law and applying it to the peculiar
facts of the particular case. ken v. State, 327 M. 628, 650
(1992), cert. denied, 507 U S. 931 (1993). When facts are in
di spute, we accept themas found by the trial judge, unless he is
clearly erroneous in his judgnent on the evidence before him
giving due regard to the opportunity of the trial court to judge
the credibility of the witnesses. I1d. at 650-51; Maryland Rul e 8-
131(a). In determning the propriety of the trial court’s ruling
on standing, we look only to the record of the suppression hearing,
not to the evidence presented at trial. Ganble v. State, 318 M.
120, 125 (1989); Joyner v. State, 87 Ml. App. 444, 451 (1991).

In order for appellant to establish standing to contest the
warrantl ess search of the premses or the property seized,
appel  ant nust show that he had a legitimte expectation of privacy
in the premses or the property. Rakas v. Illinois, 439 U S. at
143. This requires “nore than a subjective expectation of not
bei ng di scovered.” Rakas v. Illinois, 439 U S at 143, n.12. Mere

presence of a crimnal defendant at the site of a search is
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insufficient to show that his rights were viol ated. Rakas v.
I1linois, 439 U S. at 143; Ricks v. State, 312 Md. at 326. The
i ndi vidual contending that his expectation of privacy was viol ated
must have had a subjective expectation of privacy, Rawings v.
Kentucky, 448 U.S. at 104, and that expectation nust be one which
society was prepared to recognize as reasonable. Rakas .
[1linois, 439 U S at 143-44, n.12; Mnnesota v. dson, 495 U S. 91
(1990). In Joyner v. State, 87 MI. App. at 451, we discussed the
elenments that we had considered in determning whether an
i ndi vidual’s expectation of privacy was reasonable. Those el enents
i ncl ude:

the appellant’s possessory interest in the

prem ses; appellant’s right to and duration of

stay at the searched prem ses; whet her

appellant had a right to exclude others from

access to the searched area; what precautions

he took to maintain his privacy there;

appel l ant’ s subj ective expectation of privacy

in the area searched; the l|ocation of the

property at the time of the search; [and]

ownership of the evidence seized...
(Quoting M Ilian v. State, 65 Ml. App. 21, 32-33 (1985)).

In the present case, we conclude that inplicit in the tria
court’s ruling was his finding that appellant was not the owner of
the bag of drugs and noney which appellant sought to suppress.
Further, regardless of what testinony the trial court believed, we
conclude that appellant’s interest in the prem ses and the evidence
seized was insufficient to establish standing to contest the

validity of the search. We shall consider each of appellant’s
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bases for standing in turn.

1. Appel lant was initially charged wth nmaintaining the
prem ses at 1615 North Longwood Street as a common nui sance. This
count was nol prossed during the hearing on the notion to suppress.
Appel I ant contends that the fact that the State initially charged
appellant with nmintaining a comobn nuisance establishes a
relationship between appellant and the searched prem ses. The
State contends that the nol pros of the charge nooted this ground.
W agree with the State.

The State al so points out, correctly, that a defendant can no
| onger derive “automatic standing” from the charges against him
United States v. Salvucci, 448 U S. 83 (1980). As noted supra, the
burden of proof is on appellant to produce evidence to establish
hi s standi ng. Rawl i ngs v. Kentucky, 448 U.S. at 104; Rakas v.
Il'linois, 439 U S. at 130-31, n.1; Ricks v. State, 312 Md. at 26.
The allegations in the State’s pl eadings are not evidence. United
States v. Zerneno, 66 F.3d 1058, 1062 (9'" Gr. 1995). Accordingly,
appellant could not wuse the State’'s having charged him wth
mai ntai ning a common nui sance as a basis for determ ning that he
had st andi ng.

2. As a result of her arrest on January 20, 1996, Rogers had
pled guilty to conspiracy to distribute heroin prior to the
suppression hearing. She had also agreed to testify against

appel l ant as part of the agreenent. 1In the proceeding relative to
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her guilty plea, Rogers had stated that she and appellant had an
agreenent that appellant was going to stash drugs in her room
Appel  ant argues that, by accepting the plea agreenent, the State
was bound by what Rogers had said during that proceeding. He
asserts that Rogers’'s testinony established that he had a
reasonabl e expectation of privacy in the prem ses. W find no
merit in appellant’s argunent. W wll not consider here whether
Rogers’s testinmony would support a finding that appellant had a
reasonabl e expectation of privacy in her room W sinply note that
we know of no authority that would support appellant’s contention
that the State is bound in one proceeding by the testinony that an
i ndi vidual has given in a separate proceeding as part of a plea
agreenent, and appell ant has provided us w th none.

3. Appellant’s next contention is that Rogers’s testinony
established that the bag and noney were his, thus giving him
standing.® Appellant hinself testified, however, that he was in
Rogers’s roomonly to have sexual relations with her and that he
had not brought the bag of drugs with him Because, as expl ai ned
bel ow, appellant had no legitimte expectation of privacy with
respect to the premses, the only way in which the trial court
could find standing was to find that appellant had sufficient
possessory interest in the bag to support a reasonabl e expectation

of privacy with respect to its contents. Accordingly, inplicit in

]3In fact, Rogers’s testinony was that appellant brought the
bag into her room not that he owned its contents.
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the trial court’s ruling that appellant did not have standi ng was
his finding that the bag did not belong to appellant.?
Consequently, the trial court’s decision did not need to be spelled
out. Tu v. State, 97 Md. App. at 494.

Further, the trial court’s finding that appellant had no
reasonabl e expectation of privacy with respect to the bag was
requi red by appellant’s testinony that he had no know edge of it.
W will not permt appellant to say now that he had a reasonable
expectation of privacy in the bag. “Appellant cannot in one breath
disclaiminterest in the bag[] and in the next breath conplain that
his rights are infringed by the seizure and search of [that bag].”
Li ngner v. State, 199 Md. 503, 506-07 (1952). See al so Eagan v.
Cal houn, 347 Md. 72 (1997) (party who conceded in affidavit that he
had coommitted an intentional act would not be permtted to take a
contrary position in the sane case).

4. Appell ant next contends that because he went to Rogers’s
roomto have sexual relations, and because society believes that
sexual relations should be carried out in private, he therefore had
a subjective expectation of privacy in Rogers’ s bedroom sufficient

to confer standing. The State contends that appellant’s connection

“Rogers testified at the suppression hearing that the bag's
contents fell out when it was turned over. The State argues that,
fromthat testinony, the trial court could infer that the bag was
open and that appellant had no reasonabl e expectation of privacy in
it. The record, however, indicates that the bag was a paper bag,
and we do not believe the State’s argunent has nerit.
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with the room even if appellant were to be believed, was
insufficient to allow himsufficient expectation of privacy to have
standing. W agree with the State.

In the present case, appellant had been to the prem ses, at
nmost, a few tines before the date of the search. Regar dl ess of
whether the trial court believed Rogers or appellant, appellant had
been in Rogers’s roomonly a short time before the police entered
and was not expected to stay for a prolonged period. Appellant did
not store any personal belongings in the room He did not have a
key to the premses. He had no right to be on the prem ses w thout
Rogers or Steele present and he had no right to exclude others,
i ncluding Rogers’s live-in boyfriend, from the room We do not
bel i eve that appellant’s connection to the prem ses was sufficient
to establish a legitimte expectation of privacy.

In Onens v. State, 322 M. 616, cert. denied, 502 U S. 973
(1991), the WMaryland Court of Appeals considered whether an
i ndi vi dual who was not a guest of the owner of the prem ses, who
did not have a key, could lawfully enter only with the perm ssion
of the owner, and could not exclude others, had a legitimte
expectation of privacy in the premses. The Court concluded that
he did not. Al though the defendant in Onmens was not on the
premses at the time of the search, cases fromother jurisdictions
support our conclusion that appellant’s connection with the

searched prem ses are insufficient to establish that he had a
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|l egitimate expectation of privacy. See United States v. MNeal
955 F.2d 1067 (6'" Cir.), cert. denied, 505 U. S. 1223 (1992)(guest
who had no clothes or toothbrush on the prem ses was no nore than
a casual, transient visitor); United States v. Garcia, 741 F.2d 363
(11" Cir. 1984)(visitor who was not an owner or |essee and who
stored no personal belongings on the premses did not have
sufficient “significant and current interest” in the premses to
establish standing); State v. Conklin, 249 Neb. 727, 545 N.W2d 101
(1996) (occasi onal guest who had no ability to exclude others from
the prem ses had no reasonabl e expectation of privacy).

In Burks v. State, 96 Md. App. 173, 194 (1993), this Court
held that the defendant |acked standing to object to the
warrantl ess entry of a notel room occupi ed by the defendant and two
ki dnappi ng victinms where the defendant forced one of the victins to
rent and pay for the notel room

Furthernore, Gross testified that appellant and Rogers had no
ongoi ng “boyfriend and girlfriend” relationship. The evidence
rather, established that if appellant did expect to have sexua
relations with Rogers, he was soliciting prostitution. Gven the
absence of any other indicia of standing in and to the prem ses, as
di scussed above, the appellant's nere subjective expectation of
privacy, standing alone, was not one that society is prepared to
accept as reasonabl e.

5. Appellant’s next contention is that his arrest was unl awf ul
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and that the heroin was seized as the fruit of his arrest. He
contends that he had standing to protest the arrest and the
resulting seizure. The State contends, however, that appellant was
not arrested until after the search and that, therefore, the
sei zure of the drugs were not the fruit of his arrest. W agree
with the State. There was no evidence presented to suggest that
appel l ant was arrested prior to the seizure of the drugs. Conpare
at v. State, 325 M. 206, 224-26 (defendant had standing to
contest a search incident to an unlawful arrest), cert. denied, 506
US 904 (1992); In re Abert S, 106 M. App. 376, 384-86
(1995) (def endant had standing to challenge a search incident to an
unl awf ul sei zure of his person).

6. Appellant’s final contention on the issue of standing is
that he had an expectation of privacy in Rogers’s room because he
and his associate had |leased it as a place for counting noney. W
do not believe, however, that stashing drugs in another person's
room gives the person who stashes the drugs an expectation of
privacy that society regards as reasonable. See United States v.
Hi cks, supra. United States v. Jacobson, 466z U S. 109, 122-23,
104 S. . 1652, 80 L.Ed.2d 85, 100-01 (1984). Further, as noted
previ ously, appellant had no control over the prem ses. The fact
that one is a “paying guest” does not, in itself, give one a
sufficient expectation of privacy to confer standing. See United

States v. MNab, 775 F.Supp. 1 (D.D.C., 1991)(passenger in
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autonobile did not gain standing to conplain of illegal search
sinply because he paid the driver for the ride). Conpare Bates v.
State, 64 MI. App. 279 (1985)(passenger in taxi-cab, who had right
to choose the destination and the route of the cab, and to excl ude
others, had sufficient control of the vehicle to confer standing).

In addition, the evidence showed that, at best, appellant had
an agreenment wth Rogers. Both Rogers and Steele testified,
however, that Steele owned the prem ses. Steele testified that he
did not permt visitors after 11:00 p.m and that he did not permt
overni ght guests. Thus, it was Steele, not Rogers, who had primary
control of the premses. Although the evidence established that
Rogers could have visitors, appellant failed to present any
evi dence that Rogers had authority to “lease” the prem ses. In
fact, Steele testified that appellant had not rented a roomin the
house.

We hol d that appellant |acked standing to conplain that his
Fourth Amendnent rights had been violated by the search. Thus, the
trial court’s failure to particularize its findings in this case
does not require a remand.

.

Appel l ant’ s next contention is that the trial court erred in
requiring himto answer when the prosecutor, during the suppression
heari ng, asked hi m whet her the drugs found by the police bel onged

to him
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Cherese Rogers testified that appellant had cone to her room
for the purpose of counting noney there and that he had brought the
bag with drugs and noney with him Appellant testified on direct
exam nation that he had gone to Rogers’s room to have sexual
relations with her. On cross-exan nation, the prosecutor asked
appel  ant whether he had brought the bag of nobney and drugs to
Rogers’s room Appell ant objected, arguing that the question was
beyond the scope of direct examnation and that he had a Fifth
Amendnent privilege with respect to anything beyond the scope of
di rect exam nati on. The State countered that the question was
rel evant to the reason why appellant went to Rogers’s room The
trial court overruled the objection and appellant testified, under
threat of being held in contenpt of court, that he knew nothing
about the bag.

Appellant first contends that the question was i nproper
because it was beyond the scope of cross-exam nation.

The scope of cross-examnation is within the sound discretion
of the trial court and ordinarily wll not be disturbed unless
there is an abuse of discretion. GCken v. State, 327 MI. at 669.
Al t hough the scope of cross-exam nation is generally limted to the
subj ects raised on direct examnation, within that limt a cross-
exam nation should be permtted to elucidate, nodify, explain,
contradict, or rebut testinony given during direct exam nation

Smal | wood v. State, 320 Md. 300, 307 (1990). It is also proper to
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cross-examne as to facts or circunstances inconsistent wth
testinmony. Id.

In the present case, appellant testified on direct exam nation
that he was in Rogers’s room because he expected to have sex with
her. The question asked by the prosecutor was relevant to nodify
or contradict that testinony. Accordingly, it was proper cross-
exam nati on

Appel I ant al so contends that the question of whether appell ant
owned the drugs was inproper because it was not relevant to the
i ssue of standing. At trial, however, appellant objected on the
grounds that the question violated his privilege against self-
incrimnation and that it was beyond the scope of direct
exam nation, not because appellant’s response was irrelevant to the
i ssue of standing. Counsel had, in fact, previously told the trial
court that ownership of the bag was relevant to one of appellant’s
t heories of standing. Since appellant’s argunent that his response
was not relevant to the issue of standing was not presented to the
trial court, we will not consider it on appeal. von Lusch v.
State, 279 M. 255, 263 (1977).

[T,

Appel l ant’ s next contention is that the trial court erred in
failing to order disclosure of the identity of the person who
provided information about the prem ses at 1615 North Longwood

Street to the police.
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O ficer Yost received information on January 19, 1996, from an
unnamed i nformant that the house at 1615 North Longwood Street was
a “stash house.” That information led to the officer’s
surveill ance of the house. Prior to trial, appellant noved to
require the State to disclose the identify of the informant. He
argued that the confidential informant could be a wtness or
accessory and coul d have conpetent information. He argued that the
i nformant m ght have seen himat the house, “using a key, sleeping
overni ght, staying there perhaps in the roomeven, who knows,” or
that the informant m ght have seen himstashing drugs in the house,
which mght help to establish standing. Appellant al so argued that
if the informant knew that Steele’s house was a stash house, he or
she m ght know that appellant was not connected to that house. The
State argued agai nst disclosure. It proffered that the infornmant
was not an accessory or a witness to the crine. The State’s
Attorney contended that the only material facts were those that
occurred on the day appellant was arrested and that the infornmant
had no material information about that occurrence. The trial court
deni ed appellant’s notion for disclosure, stating that specul ation
as to the materiality of the informant’s testinony was insufficient
to tip the balance in favor of disclosure.

Appel l ant contends that the trial court commtted error by
failing to require the State to disclose the informant’s identity.
W di sagree.

The State’s privilege to withhold fromdisclosure the identity
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of its infornmers has |ong been recognized. Brooks v. State, 320
Md. 516, 522 (1990). The State’'s interest in mintaining the
anonymty of its infornmers is, however, necessarily circunscribed
by the defendant’s interest in a fair trial. Id. at 522. As the
United States Suprenme Court explained in Roviaro v. United States,
353 U. S. 53, 62 (1957):

The problem is one that calls for bal ancing

the public interest in protecting the flow of

i nformation against the individual’s right to

prepare his defense. Wether a proper bal ance

renders nondi scl osure erroneous nust depend on

the particular circunstances of each case,

taking into consideration the crinme charged,

t he possi bl e def enses, t he possi bl e

significance of the inforner’s testinony, and

ot her rel evant factors.

The privilege ordinarily applies where the informer is a nere
“tipster,” who supplied a lead to | aw enforcenent officers but is
not present at the time the crinme is coonmtted. Warrick v. State,
326 Md. 696, 701 (1992). The key elenent, however, is the
materiality of the informer’s testinony to the determnation of the
accused’s guilt or innocence, bal anced against the State’s interest
in protecting the identity of the infornmer. Warrick v. State, 326
Md. at 701. Further, the burden rests wth the defendant to
establish by a preponderance of the evidence that information about
an informant is necessary to the proper preparation of his defense.
Mere conj ecture about the relevancy of an informant’s testinony is

insufficient to conpel disclosure. Jones v. State, 56 M. App

101, 109 (1983).
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In the present case, appellant failed to establish that
information fromthe confidential informant woul d have been hel pf ul
to his defense. The issue presented to the jury was whether the
drugs belonged to appellant. Even if the informant had been
famliar wwth the stash house, as counsel suggested m ght be the
case, his testinony that he had not seen appellant at the house
previously would not rebut the observations of the officers. As
the informant was not an accessory in the drug operation, he would
not have material information on appellant’s role, or lack of a
role, in the operation. Accordingly, the trial court did not err
in denying appellant’s notion to conpel disclosure of the State’'s
confidential informant.

I V.

Appel l ant next <contends that the trial court erred in
sustaining the prosecutor’s objection to a question he asked
O ficer Yost during cross-exam nation.

It was appellant’s position that Oficer Yost invented the
story about the man in the beige coat having been stopped by a
uni formed officer, thus alerting himto the presence of police in
t he area. He theorized that Oficer Yost invented the story to
create an exigent situation and allow himto nmake a warrantl ess
entry into the residence at 1615 North Longwood Street. At trial,
appel I ant sought to inpeach the officer’s credibility by suggesting

that the officer fabricated the story. The appellant was permtted
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to establish during cross-exam nation that Oficer Yost knew that
he could not enter the house without a warrant unless an energency
existed. The follow ng then occurred:

[ DEFENSE COUNSEL]: Now, in your experience,

t he many, many search warrants you' ve done and

t he many cases you’ ve been involved wth, when

you go into a house let’'’s say wthout a

warrant and let’s say the entry is determ ned

to be illegal into the house, the result is

that usually the case gets dism ssed because

the evidence recovered from that house is

suppressed, isn't that what happens?

The prosecutor objected to the question and requested a bench
conference. Defense counsel argued that she was trying to create
a mtive for the officer’s fabrication of the exigent
ci rcunst ances. The trial court sustained the objection and
expl ai ned:

I f | understand —I understood that you go too
far when you get into the issue about whether
the case gets thrown out. Not in every case.
[ DEFENSE COUNSEL]:  No.

THE COURT: And if they can cone to all
kinds of different conclusions, that is, he's
not qualified to and his credibility on the
observations that he made —you’re going too
far. 1’mgoing to sustain the objection.

Appel | ant contends that the question was proper and that the
trial court erred in sustaining the prosecutor’s objection. e
di sagr ee.

A crimnal defendant is entitled to ask questions on cross-

exam nation regarding matters which affect the w tnesses’ bias,
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interests, or notive to falsify. Smallwod v. State, 300 Ml. at
306. The right to cross-examne is not without limts, however.
“[T]rial judges retain wide latitude insofar as the Confrontation
Clause is concerned to inpose reasonable |limts on such cross-
exam nation based on concerns about, anong other things,
harassnent, prejudice, confusion of the issues, the wtness’
safety, or interrogation that is repetitive or only marginally
relevant.” 1d. at 307 (quoting Del aware v. Van Arsdall, 475 U.S.
673, 679 (1986)). The trial court “nust balance the probative
val ue of an inquiry against the unfair prejudice that mght inure
to the witness. Wire v. State, 348 M. 19, 68 (1997)(quoting State
v. Cox, 298 Md. 173, 178 (1983)). Furt hernore, questions that
assune facts not in evidence are objectionable. Tirado v. State,
95 Md. App. 536, 550, cert. denied, 331 Md. 481 (1993).

In the present case, the trial court permtted appellant to
inquire as to whether Oficer Yost knew the |aw. He did not
precl ude appellant fromasking Oficer Yost whether he knew of the
possi bl e consequences of an unlawful entry. The question that
appel | ant asked, however, was confusing. It suggested that the
result of an unlawful search was always that the evidence would be
suppressed and that Oficer Yost knew this. Furthernore, the
question inplied that Oficer Yost had previously nmade illega
entries into houses and had had cases dism ssed for that reason.

Thus, the jury could have taken the question as suggesting that
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O ficer Yost’s judgnent and credibility were suspect even if they
believed that the officer testified truthfully in the present case.

The question was al so i nproper because there was no evi dence
that Oficer Yost had previously nmade illegal entries into a house
and had had cases dism ssed for that reason. Thus, the question
assuned facts not in evidence.

Any of the above reasons would have justified the trial
court’s sustaining the prosecutor’s objection. Thus, the tria
court acted within its discretion in doing so.

V.

Appellant’s penultimte contention is that the trial court
erred in permtting allegedly inproper prosecutorial argunent.

As noted, appellant’s real nane is Janmes Lee. He was tried
under the nanme of Kevin Sinpson, the nane he gave to the police
when he was arrested. At trial, Oficer Yost and Oficer
Kapf hamrer, referred to appellant as “Kevin Sinpson.” Cher ese
Rogers, however, consistently referred to appellant as “Jame.”
Appel lant’s cousin, John Goss, testified that appellant’s rea
name was Janes Lee.

During his closing argunent, the prosecutor discussed Rogers’s
credibility. The follow ng occurred:

[ PROSECUTOR]: She pled guilty to conspiracy
to distribute heroin and she pled guilty to
t hat conspiracy invol ving the Defendant Kevin
Si npson al so known as Janes Lee, and renenber

she finally referred to him as Jam e. She
doesn’t know himas Kevin Sinpson, the name he
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gave to the police.

Def ense counsel objected to that statenment. The objection was
overrul ed. Appel I ant now argues that the argunent was i nproper
because there was no evidence that he gave a fal se nane to a police
officer. He contends that the trial court commtted prejudicia
error in overruling his objection.

We di sagree. A determ nation of whether any inpropriety
occurred in the closing argunent rests largely within the control
and discretion of the presiding judge. Gandison v. State, 341 M.
175, 225 (1995), cert. denied, _ U S _ |, 117 S . C. 571 (1997).
“[Aln appellate court should in no case interfere with that
j udgnent unl ess there has been an abuse of discretion by the trial
j udge of a character likely to have injured the conplaining party.”
Stevenson v. State, 94 M. App. 715, 729 (1993)(quoting WI hel mv.
State, 272 M. 404, 413 (1974))(enphasis in original).

Wi |l e argunments of counsel are required to be
confined to the issues in the cases on trial,
the evidence and fair and reasonabl e
deductions therefrom and to argunents of
opposi ng counsel, generally speaking, |iberal
freedom of speech should be allowed....
[ Counsel] may discuss the facts proved or
adm tted, assess the conduct of the parties,
and attack the credibility of wtnesses...”
Wlhelmv. State, 272 Ml. at 413.

In the present case, appellant was tried as “Kevin Sinpson.”

The police officers who testified referred to him by that nane.

Appel l ant’ s cousin, however, testified that appellant’s real nanme
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was Janes Lee. Rogers consistently referred to appellant as
“Jame.” Thus, it was clear fromthe evidence that the police knew
appel l ant by a pseudonym W believe the jury could reasonably
have inferred that appellant told the police officers that his nane
was Kevin Sinpson. Further, given that the jury knew that
appel  ant had a pseudonym we see nothing prejudicial in informng
the jury that he acquired it by giving a false nane to the police
when he was arrested. The trial court acted within its discretion
in overruling appellant’s objection.
VI .

Appellant’s final contention is that his conviction and
sentence for possession with intent to distribute heroin should be
merged into his sentence for possession with intent to distribute
over 28 granms of heroin. The State agrees. W do al so.

In Maryland, the wusual test for determ ning whether two
of fenses arising out of the sane act nerge is the required evi dence
test, also known as the Bl ockburger® test. WIllians v. State, 323
Md. 312, 316 (1991); Snowden v. State, 321 Ml. 612, 616 (1991).
This test "focuses upon the el enents of each offense; if all the
el ements of one offense are included in the other offense, so that
only the latter offense contains a distinct elenment or distinct
el enents, the forner nerges into the latter.” Snowden v. State,

321 Md. at 617. If the offenses nerge and are thus deened to be

°Bl ockburger v. United States, 284 U. S. 299 (1932).
-27-



one crinme, separate sentences for each offense are prohibited.
Snowden v. State, 321 M. at 617.

The el enments of possession with intent to distribute over 28
grans of heroin are the sanme as that of possession with intent to
distribute heroin, wth the added el enent that the amount to be
distributed is 28 or nore grans. Maryland Code Ann., Article 27,
8§ 286(f)(1)(iv). See Anderson v. State, 89 M. App. 712, 726
(1991). Therefore, appellant’s sentence for possession with intent
to distribute heroin nust be nerged with that for possession with
intent to distribute the greater anount.

Appel I ant al so contends that his conviction and sentence for
one of the conspiracies should be vacated. Again, the State
agrees. “It is well settled in Maryland that only one sentence can
be i nposed for a single common | aw conspiracy no matter how nmany
crimnal acts the conspirators have agreed to commt.” Tracy V.
State, 319 Ml. 452, 459 (1990). The evidence established only one
conspiracy. Accordingly, one of the sentences for appellant’s
convi ctions of conspiracy nust be vacat ed.

SENTENCE FOR POSSESSI ON W TH | NTENT TO
DI STRIBUTE HERO N AND ONE SENTENCE FOR
CONSPI RACY VACATED;, JUDGVENTS AFFI RMED I N
ALL OTHER RESPECTS.

COSTS TO BE PAI D FlI VE- SI XTHS BY APPELLANT

AND ONE-SIXTH BY THE MAYOR AND CTY
COUNCI L OF BALTI MORE CITY.
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