HEADNOTE : Bruce Sindler, Individually, etc. v. Honey Litman,
et al., No. 1838, Septenber Term 2004

TORTS — WRONGFUL DEATH - SUICIDE -

Cenerally, a negligent party is not liable for the w ongful
death of another who commits suicide. Pursuant to the
Rest at enent (Second) Torts section 455, however, if a
negligent party causes another person to be insane, the
negligent party may be liable for suicide by the insane
person if the insanity prevented the person from

under standi ng the nature or consequences of the conduct
resulting in death or the person engaged in the conduct
because of an irresistible inpulse which prevented reason
fromcontrolling the person’s action

The evidence was not sufficient to create a fact question in
this case, and sunmary judgnment was properly entered in
favor of the defendants.

DISCOVERY SANCTIONS -

A party’'s (1) failure to provi de executed answers to
interrogatories, in response to an order conpelling

di scovery, and (2) refusal to submt to a re-deposition
after earlier agreeing to do so, after it was too late to
obtain an order, and in the absence of good cause for
revoki ng the consent, gave the court the | egal authority,
under the M. Rules, to inpose discovery sanctions.
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This case arises out of a notor vehicle accident that
occurred on Decenber 7, 1994. In 1997, Barbara Sindler (M.
Sindler), the occupant of one vehicle, and Bruce Sindler, MD
(Dr. Sindler or appellant), her spouse, filed a negligence claim
inthe Crcuit Court for Baltinore County, seeking conpensation
for personal injuries and | oss of consortium The defendants
were Honey Litman (Ms. Litman or appellee), the operator of the
ot her vehicle, and Jeffrey Litman (M. Litman or appellee), her
spouse and the alleged principal of Ms. Litman. The court
entered sunmary judgnent in favor of the Sindlers on the issue of
l[iability. The pre-trial process was very |lengthy, and the case
was not tried until Septenber, 2004.

Prior to trial, on July 5, 2004, Ms. Sindler commtted
suicide, and on July 16, Dr. Sindler filed an anended conpl ai nt
to include wongful death and survival clains. Al so prior to
trial, the circuit court entered summary judgnent in favor of the
Litmans with respect to the wongful death claim on substantive
| aw grounds.

After a jury returned a verdict for Dr. Sindler with respect
to survival and | oss of consortiumclains, the circuit court
granted the Litmans’ notion to dism ss the entire case based on
di scovery viol ations.

On appeal, Dr. Sindler challenges the dism ssal of the

wrongful death claimon substantive | aw grounds and the dism ssa



of the entire case based on discovery abuse. W shall affirmthe
court’s rulings.
Factual Background

In Novenber, 1997, Ms. Sindler and Dr. Sindler filed a
conplaint in circuit court against Ms. Litman and M. Litman,
appel l ees.* The suit contained a claimby M. Sindler for her
personal injuries and a joint claimby the Sindlers for |oss of
consortium

The Sindlers alleged that Ms. Sindler was stopped at a
traffic signal when Ms. Litman collided with the rear of her
vehicle. The Sindlers noved for summary judgnment on the issue of
liability, and on July 14, 2002, the court granted it.

There were several changes in counsel during the pre-trial
phase of the case. Appellant’s present counsel has been involved
only on appeal, and appell ees’ present counsel has been invol ved
since Cctober, 2000. Several scheduling orders were entered, and
several trial dates were set. There were several postponenents,
and the case was del ayed because of continuing nedical treatnent
by Ms. Sindler, because of substitution of counsel for the
Si ndl ers, and because of business and personal conflicts of
counsel and the parti es.

In January, 1998, appell ees propounded interrogatories and a

! Anerican Alliance |Insurance Conpany was nanmed as an
addi ti onal defendant. The cl ai magainst that defendant is not
rel evant to the issues on appeal.
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request for docunents to the Sindlers. On Septenber 14, 1998,
appel lees filed a notion to conpel and for sanctions, asserting
that the Sindlers had not responded to the discovery requests,
despite repeated oral and witten denmands. By order dated
Cctober 7, 1998, the court granted the notion and ordered the
Sindlers to respond within 10 days of the order.

The Sindlers did not conply with the order. 1In Septenber
1999, the Sindlers provided unexecuted answers to interrogatories
and a response to the request for production. The Sindlers |later
suppl enented the responses, but according to the court’s rulings,
t he suppl enentation was inconplete and untinely. The Sindlers
never served executed answers to interrogatories, as required by
Rul e 2-421.

I n 2000, appellees filed notions to conpel nedical
exam nations of Ms. Sindler and notions to exclude expert
Wi t nesses who had not been identified in a tinmely nmanner. The
schedul e was changed on several occasions. |In April and July,
2000, appellees took the deposition of Ms. Sindler.

On April 17, 2000, the Sindlers filed a notion for sunmmary
judgnment on the issue of liability as to Ms. Litman, and on July
12, 2000, the court granted it. The docket reflects little
activity in 2001 and 2002, except for the issuance of scheduling
orders, later nodified.

On January 3, 2003, the Sindlers filed an expert wtness



list. [In August 2003, appellees filed a notion to conpel nedical
exam nations of Ms. Sindler, which was granted by order dated
Cctober 8, 2003. In the sane order, the court required the
Sindlers to identify all expert w tnesses by Decenber 31.

I n Decenber 2003, the Sindlers served suppl enental expert
witness lists. On January 7, 2004, appellees filed a notion for
protective order with respect to the designations. In the
noti on, appellees observed that the Sindlers had identified a
total of 32 experts, which called into question the ability to
keep the then scheduled trial date of March 22, 2004. Appellees
requested that the court limt the nunber of experts and require
themto submt to depositions. On January 16, 2004, the Sindlers
filed a nodified expert list, namng 12 experts, including an
expert not previously identified. On January 20, appellees filed
a notion to strike the new expert.

On January 22, 2004, the court held a hearing on the
notions, and by order dated January 23, postponed the March 22
trial date, rescheduled it for Septenber 8, 2004, and ruled on
the nmotions. The court |[imted the Sindlers to two nedical
experts per specialty or claimplus an econom st or |ife planning
expert, to be identified by February 23, 2004, and ordered
di scl osure of all medical records expected to be introduced into
evidence. The court also ordered appellees to file an anended

expert witness list by March 23, 2004, and ordered that discovery



woul d cl ose on Sept enber 8.

Because of Ms. Sindler’s continuing treatnment and the
increase in the nature and extent of her alleged injuries,
appel | ees requested to take a second deposition of the Sindlers.
Wth respect to the nature and extent of injuries, the record
indicates that Ms. Sindler was transported to Sinai Hospital
after the accident. At that tinme, she conplained of back pain,
headaches, and soreness. There was no indication of direct
trauma to her head or chest. She was treated and rel eased.
According to the initial unexecuted draft of answers to
interrogatories forwarded by her counsel, M. Sindler, at that
time, conplained of neck and back strain, tenporo mandi bul ar
joint pain, headaches, depression, and shifting of a breast
i npl ant that necessitated surgery. Over tine, additional
injuries and synptonms were described in papers filed by her
counsel or in nedical records. |In the expert witness list filed
in January 2004, the injuries included traumatic brain injury,

t hal amus damage, m grai ne headaches, the need for treatnent for
chronic pain, including |laser treatnment, the need for a wist
operation and other orthopedic surgery, gastric problens, the
need for eye and ear care, a sleep disorder, and the need for
physi cal therapy.

According to an affidavit by a legal assistant in the office

of appellees’ counsel, which was not contradicted by sworn



testinmony, the follow ng occurred. The first request to re-
depose the Sindlers was in February 2003. The Sindlers’ counsel
agreed, but it was not acconplished. In Novenber 2003, new
counsel entered an appearance for the Sindlers, who renai ned
t hroughout the trial, but was not active during the trial
itself.? New counsel for the Sindlers agreed to the re-
depositions and, for several nonths in 2004, appellees’ counse
attenpted to obtain agreed dates. In June 2004, appellees’
counsel filed formal notices of deposition for July 6 and 7. In
a subsequent tel ephone conversati on between an assistant in the
office of the Sindlers’ counsel and an assistant in the office of
appel | ees’ counsel, they agreed that the deposition of M.
Sindl er would occur on July 7 and that counsel for the Sindlers
woul d get a new date for Dr. Sindler’s deposition. On July 1
counsel for the Sindlers objected to the depositions, for the
first time, on the ground that the Sindlers had been deposed in
2000. On July 6, the Sindlers’ counsel advised appellees that,
on July 5, Ms. Sindler had conm tted suicide.

On June 4, 2004, appellees filed a request for adm ssion of
facts and genui neness of docunents directed to the Sindlers. The

responses were due on or about July 6.® The Sindlers did not, at

2 Shortly before trial, other counsel was admtted pro hac
vice to conduct the trial.

SAppel | ant’ s anended conpl aint alleges that he was appoi nted
(conti nued. . .)



any tine, file a response, a notion for additional tine, a notion
to withdraw deened adm ssions, or a notion seeking other relief.

On July 16, 2004, Dr. Sindler, as personal representative of
the estate of Ms. Sindler and as surviving spouse, filed an
anended conpl ai nt, contai ning wongful death and survival clains.
Dr. Sindler alleged that the accident in question caused Ms.

Sindl er’s death.

Also on July 16, appellees filed a notion to dismss the
entire case based on discovery violations. Appellees asserted a
hi story of discovery abuses but primarily relied on the refusal
of the Sindlers to be re-deposed and their failure to supply
conpl ete nmedi cal records and bills by February 23, as required by
the court’s January 23, 2004 order. On July 23, appellant filed
an opposition to the notion, asserting that the Sindlers had
substantially conplied with discovery and that they had forwarded
nmedi cal records as they had becone avail abl e and woul d conti nue
to do so.

On July 26, 2004, appellees filed a notion to dism ss the
wrongful death claimon the ground that suicide is not a legally

cogni zabl e basis for a wongful death claimbecause it is barred

3(...continued)
personal representative of Ms. Sindler’'s estate sonetinme prior to
the date of its filing, which was July 16. Consequently, the
time for response was extended until late July. See Ml Rule 1-
203(d) (tinme requirenents extended to 60 days from date of death
or 15 days fromissuance of letters of adm nistration, whichever
is earlier).



as a matter of |law and/or that the evidence in this case did not
support the claim On August 3, 2004, appellant filed an
opposi tion.

On August 4, 2004, the court held a hearing on outstanding
notions, and on August 5, issued a ruling. The court granted the
notion to dismss the wongful death claim® reserved on the
nmotion to dism ss based on di scovery viol ations, denied
appellant’s notion to supplenent his expert witness list, and
granted appell ees’ notion to re-depose Dr. Sindler

At the hearing, the court considered the deposition of Dr.
Gary Lefer and the deposition of Ms. Sindler, taken in 2000,
of fered by appellant. The court asked appellant’s counsel if
appel  ant had any additional evidence to present, and counsel
replied in the negative. The court al so considered a one page
docunent, offered by appellees. The docunent, containing Dr.
Sindler’s letterhead, invited recipients to attend a sem nar on
wel | ness. The docunent stated that the Sindlers earned over
$500, 000 i n residual income over the past 2 years, while working
in their wellness business part tinme. Additionally, it stated
that the additional incone had allowed them“to trave
extensively around the world.” Appellant asserts that the court

al so considered a witten report by Dr. Lefer, but appellees

“The court considered matters outside of the pleadings,
t hereby converting the notion to a notion for sunmary judgnent.
See Ml. Rule 2-322(c).
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di spute that.

On August 16, 2004, appellant filed a notion for
reconsi deration of the court’s ruling on the notion to dismss
the wongful death count. Appellant attached an affidavit from
Dr. Lefer and nedical reports fromother health care providers.
On August 26, appellees filed an opposition, and on the sane
date, the court denied the notion, w thout giving reasons.

On Septenber 8, 2004, the first day of trial, appellees
filed several witten notions and made several oral notions. One
of the oral notions was a notion in Iimine, requesting the court
to rule that the request for adm ssions and attached nedi cal
reports were adm ssible into evidence. The court so ruled, and
during trial, appellees did admt theminto evidence. The
request for adm ssions related to conplaints made by Ms. Sindler
and nedical treatnment received by her prior to the accident in
guestion. The request referenced nedical records attached to it.

At trial, appellant testified and called several friends,
acquai ntances, and rel atives, who described Ms. Sindler’'s ability
to function before and after the accident, specifically, her
deteriorating nental and physical health after the accident.
Appel l ant al so called treating physicians as expert w tnesses,
who testified that Ms. Sindler sustained a closed head injury in
the accident, opined that her chronic pain and other synptons

wer e caused by the accident, and opined that her poor nental



heal th was caused by the accident.

At the close of appellant’s case, appellees nmade a notion
for judgnent and renewed their notion to dismss. The court
denied the notion for judgnment and continued to reserve on the
notion to dismss.

Ms. Litman and nedi cal experts testified on behalf of
appel l ees. Not surprisingly, the experts disagreed with
appel l ant’ s experts.

At the close of all the evidence, appellees renewed their
notion for judgnment and notion to dismss. The court reserved on
bot h noti ons.

On Septenber 21, 2004, the jury returned a verdict in favor
of appellant as personal representative of the estate for non-
econon ¢ damages in the anobunt of $28,000 and for | oss of
consortiumin the anmount of $10, 000.

On Cctober 4, 2004, the court held a hearing on the reserved
notions and granted both of them This appeal foll owed.

Questions Presented

As rephrased by us, appellant presents the follow ng
guesti ons.

1. Did the circuit court err in granting
appel l ees’ notion for summary judgnment with
respect to the wongful death clainf

2. Did the circuit court err in granting
appel | ees’ notion to dism ss?

3. Did the court err in granting appellees’
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notion for judgnent notwi t hstanding the
verdict?
Discussion

Wrongful death claim

Relying on Eisel v. Bd. of Ed. of Mntgonery County, 324 M.

376, 389-90 (1991), and several cases fromother jurisdictions,?®
appel l ant contends the court erred in granting summary judgnment
in favor of appellees on the wongful death claim
Standard of Review and Court’s Ruling
Before we delve into the substantive issues presented, we
note that our task is to determ ne whether the circuit court’s
grant of appellees’ notion for summary judgnent was |egally

correct. Yonce v. Smthkline Beecham dinical Laboratories,

Inc., et al., 111 Md. App. 124, 135 (1996)(citing Dixon v. Able

Equip. Co., Inc., 107 Md. App. 541, 543-44 (1995)). The circuit

court, in turn, was enpowered to

enter judgnent in favor or against the noving
party if the notion and response show t hat
there is no genui ne dispute as to any
material fact and that the party in whose
favor judgnent is entered is entitled to
judgnent as a matter of |aw

Mi. Rul e 2-501(e)(1996).
In its ruling dated August 5, 2004, the court stated that

[t]he followi ng facts are undi sputed by the
parties and are relevant to disposition of

®E.g., Fuller v. Preis, 322 N.E. 2d 263 (N. Y. 1974); Ocutt
v. Spokane County, 364 P.2d 1102 (Wash. 1961)(en banc); Exxon
Corp. v. Brecheen, 526 S.W2d 519 (Tex. 1975).
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the notions argued on August 4, 2004. Ms.
Sindl er was taken to the hospital imediately
after the accident and was treated for m nor
physical injuries and rel eased the sane day.
However, Ms. Sindler continued to conplain
of nmental injuries that she associated with
the accident. In the nonths and years
foll owi ng the accident Ms. Sindler sought
medi cal treatnment for her alleged nental
injuries fromsonme 75 doctors throughout the
country. Ms. Sindler has never been
hospitalized for any extended period of tine
as aresult of this accident. Ms. Sindler
has never been declared insane. Fromthe
date of the accident that occurred ten years
ago Ms. Sindler has been able to drive a
car, raise children, function in the
comunity, performthe functions of every day
life, and travel extensively throughout the
wor | d.

In granting the summary judgnent notion, the court stated
that the action could not be maintai ned under “comon | aw, the
Restatenent of Torts, or foreseeability and proxi mte cause,” the
three possible theories. In referring to the deposition
testinmony of Dr. Lefer, the court characterized the testinony as
speaki ng of the possibility of suicide in general terns, and
insufficient to maintain a cause of action.

Appel | ant argues that the court inproperly resolved disputed
facts and “found” facts as evidenced in its ruling. Qur review
of the record indicates that, at the hearing on the notion, the
fol | ow ng exchange t ook pl ace.

Court: Let’'s take up the first issue. oo
That is whether . . . a wongful death action
can be maintained given the facts of this

case. The history of the case that | assune
counsel will agree with — and if you don’'t,
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| need you to let nme know — is that there is
a notor vehicle accident which occurs in
1994. The accident, . . . causes relatively
m nor damage to the vehicles involved. |
believe | had heard the termin a nunber of

di fferent pleadings of sonewhere in the area
of $2,000.

Subsequent to that notor vehicle accident —-

| think it was a rear-ender, Ms. Sindler

the party claimng to be injured in the case,
clainms that she sustained physical injury and
claimed that she sustained nental injury.

[In] 1997 she files this suit, three years
after the accident, within the statute of
limtations, claimng the physical and nental
I njuries.

Seven years after the suit is filed M.
Sindler commts suicide and clains that the
injuries she sustained in the autonobile
acci dent of 1994 were a cause of her death,
her suicide, and therefore, she is entitled
to maintain a wongful death action in this
case.

Now i s there anything | said about those
facts that are in dispute? Anybody dispute
any of those facts?

Appel l ee’s Counsel: | don't sir.
Appel | ant’ s Counsel : Just, your honor, that
| believe that the damage was nore than
$2,000 to the vehicle.

The Court: How nmuch?

Appel l ant’ s Counsel: | understand that, and
I"’mstill requesting this information, it was
approxi mately $6,000 to Ms. Sindler’s
vehi cl e.

Court: Well, that’'s the first tinme |’ ve
heard that; is that right?

Appel | ee’ s Counsel :  Your honor, | honestly
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don’t renenber but the information that’s
been provided, if it’s $6,000, it's $6, 000.
It was a great big old Cadillac. Damage was
what it was.

Court: Does anybody dispute that Ms. Sindler
was not — well, let me ask, was Ms. Sindler
an inpatient for physical injuries as a
result of this accident?

Appel | ee’s Counsel: No, Sir.

Appel | ant’ s Counsel: No, Your Honor.

The Court: So she was treated in the
hospital and then released; is that right?

Appel l ant’ s Counsel: That’'s correct, Your
Honor .

The Court: Anything else that’s disputed
about the facts that | stated?

Appel | ant’ s Counsel: No, Your Honor.

The Court: Al right. Now, I'll hear what -—-
wel |, before | hear from anybody, do you have
any w tnesses here today?

Appel l ant’ s Counsel: | do not, Your Honor.
Al'l that | have was the deposition — | mean
t he deposition testinony of Dr. Lefer who was
Ms. Sindler’s treating psychiatrist at the
time of her death[.]

Read in context, the court was determ ning whether its
overal | understanding was correct. The record nmakes clear that
the court considered the deposition transcripts made available to
it before it determned that there was no dispute of a materi al

fact and entered summary judgnent.

The issue does not turn on the general recitation in the



court’s ruling. The determ native question is whether the
depositions evidence a genuine dispute as to a naterial fact that
woul d prevent the entry of summary judgnent. We agree with the
circuit court and conclude that they do not.
Applicable Law

Appel | ees’ main argunent in support of their notion to
di sm ss appellant’s wongful death claim in the circuit court
and on appeal, is that suicide is not a legally cogni zabl e basis
for a wongful death action in the absence of a special
rel ati onshi p between decedent and appel |l ees.

Appel | ees assert that courts have held that suicide was not
a legally cognizable basis for a wongful death action because
either (1) suicide was a per se bar, (2) it did not neet the
requi renents of Restatenent ( SECOND) of Torts § 455 (1977)
(Restatenent), or (3) suicide was a supersedi ng intervening
cause. Appellees urge us to adopt a rule that, under any theory,
there can be no recovery for suicide as a matter of |aw when, as
here, a party comrits suicide approximately ten years after what
initially appears as a non life threatening notor vehicle
acci dent between persons having no prior relationship.

In a few deci sions, courts have held that suicide is a
common | aw crinme and, as such, it is a per se bar to a w ongful

death claim See, e.q., Wackwitz v. Roy, 244 Va. 60, 65-66

(1992). To commt common | aw suicide, a person must: (1) take
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his owmn life; (2) be “of years of discretion;” and (3) be of
“sound mind.” 1d. at 65. A person is of “sound mnd” if

conpetent and sane. Hill v. Nicodenus, 979 F.2d 987, 990 (4"

Cr. 1992). Thus, courts applying the per se rule analyze the
guestion of liability for suicide by determ ning whether the
person who took his/her own life was sane within the neani ng of

common | aw suicide. See, e.qg., Wackwitz, 244 Va. at 65-66. | f

so, and the person is “of years of discretion,” the person
commtted common | aw suicide, and any wongful death claimis
barred. 1d.

The few Virginia and Fourth Circuit decisions to which
appel | ees have directed us appear to adopt the “per se” rule set
forth above. Crucial to the reasoning in these decisions,
however, is that “suicide . . . renmains a comon |law crine in

Virginia.” See, e.qg., id. at 56. For exanple in Brown v. G W

Harris, one of the cases cited by appellees, the Fourth Crcuit
expl ai ned,

Under Virginia law, “[i]t is well settled
that, as a general rule, ‘a party who
consents to and participates in an inmoral or
i1l egal act cannot recover damages from ot her
partici pants for the consequences of that
act.’'” Wwackwitz v. Roy, 244 Va. 60, 418

S.E. 2d 861, 864 (1992). As a result, the
Virginia Suprenme Court held in wackwitz that,
because suicide is a common law crine [in
Virginial, it “precludes recovery for
injuries sustained as a result of that act.”
Id. at 864.



240 F. 3d 383, 386 (2001).
In Brown, the Fourth GCrcuit rejected the argunent that
“there was sufficient evidence in the record for the jury to
concl ude that Brown was of unsound mnd,” stating,
In granting judgnment as a matter of |aw on
appellant’s state clains, the magistrate
judge correctly noted that it would be
i nappropriate to permt [the jury] to
specul ate that just because [Brown] had
bi pol ar di sorder that he was close to
insan[e], that he had an unsound m nd.
Because appel |l ant has failed to adduce any
evi dence that Brown was [insane] at the tinme
he took his own life, we hold that the
magi strate judge did not err in granting
j udgenent as a matter of law to the appell ees
on appellant’s state clains.

Id. at 387-88.

Based on Wackwitz, as explained in Brown, appellees argue
that “appellants presented no evidence that Ms. Sindler was of
“unsound m nd’ such that she would not be guilty of the common
law crine of suicide. Therefore, . . . the fact of her alleged
sui cide bars the appellants’ wongful death claimas a natter of
law.” In making this argunment, however, appellees have not
acknow edged that it is questionable at best whether Maryl and

recogni zes suicide as a common |law crime. See WI m ngton Trust

Conpany v. Clark, 289 Md. 313, 329 (1981)(“Suicide is no |onger a

crinme either in England or the majority of American
jurisdictions, and no American jurisdiction punishes a suicide

through forfeiture of goods or any other neans.”); Mayne v.
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State, 45 Md. App. 483, 488 (1980)(declining to address “whet her
or not suicide is a crine in Maryland”).

In contrast to the per se rule, the majority view is that
sui ci de, as a consequence of a negligent act, is not legally
cogni zabl e under general principles of proximte causation,
ei ther because it is a superseding intervening cause or otherw se
not a proxi mate cause.® Under Restatenent § 455, however,
liability is inposed upon a defendant for another’s suicide when
t he defendant’s negligent conduct causes the insanity of another
and (1) the insanity prevents the person from understanding the
nature of the act and the certainty of harmor (2) the insanity
makes it inpossible to resist an “uncontrollable inmpulse” that
deprives the person of the capacity to govern the person’s own
conduct in a reasonabl e manner.

As the Court of Appeals noted in Eisel, 324 Md. at 381,
there are two broad categories of cases in which a party may be
liable for the suicide of another. One is when a party’s conduct
actual ly causes the suicide, and the other is when, because of a
“special relationship,” a party breaches a duty to prevent a

foreseeable suicide. 1d. Wiile the sane general principles of

6See, e.qg., District of Colunbia v. Peters, 527 A 2d 1269,
1276 (D.C. 1987); Edison v. Reproductive Health Services, 863
S.W2d 621, 627 (M. 1994); MlLaughlin v. Sullivan, 461 A 2d 123,
124 (N.H 1983); see also cases cited in Gegory G Sarno, J.D.
Annotation, 77 A L.R 3d 311, Liability of One Causing Physi cal
Injuries as a Result of Wiich Injured Party Attenpts or Commits
Sui ci de (2004).

- 18 -



tort law apply to the two categories, the analysis is different.
In the first category, the focus is on the existence of a duty,
and in the second category, the focus is on causation, assumng a
duty and breach of that duty. The case before us falls into the
first category.

The issue before us appears to be one of first inpression in
Maryl and.” Neither appellees nor appellant have directed us to a
single Maryl and case endorsing a per se rule in this context.
Regardl ess, we find the majority approach, based on principles of
proxi mate cause, to be nore persuasive. Thus, we decline to
adopt a per se rule, and instead adopt the Restatenent approach,
which is sinply a statenment of proximate cause in a specific
cont ext .

Under the proximate cause analysis, the general rule is
that “one nmay not recover danages in negligence for the suicide
of another. The act of suicide is generally considered to be a

del i berate, intentional, and intervening act which precludes a

" Eisel, 324 Md. at 389), relied on by appellant, is not on
point. In Eisel, the Court of Appeals applied the special
rel ati onship doctrine and held that school counselors have a duty
to use reasonabl e nmeans to prevent suicide when they are on
notice of a student’s suicidal intent. [d. The issue was
whet her and when a duty exists to prevent suicide. The issue of
causation, followng an injury negligently inflicted, was not
before the court. Additionally, in Eisel, the Court of Appeals
di d not endorse the New York case cited by appellants, Fuller v.
Pries, 35 N.Y.2d 425 (1974). Rather, the Court of Appeals nerely
referred to Fuller in describing the two broad catagories of
cases in which a person may be held |iable for a suicide. 1d. at
381.
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finding that a given defendant is, in fact, responsible for the

decedent’s death.” E.qg., Peters, 527 A 2d at 1276 (citing

McLaughlin, 123 N.H at 337); see also CUeveland v. Rotman, 297

F.3d 569, 572 (7'" Gir. 2002) (“It is well-established under
[I'linois law that a plaintiff nmay not recover for a decedent’s
suicide following a tortious act because suicide is an

I ndependent intervening event that the tortfeasor cannot be

expected to foresee.”); Watters v. TSR Inc., 904 F.2d 378, 383

(6" Gir. 1990) (“Cenerally speaking, it has been said, the act
of suicide is viewed as ‘an independent intervening act which the
original tortfeasor could not have reasonably [been] expected to

foresee.’” (Citations omtted)); Jamison v. Storer Broadcasting

Co., 511 F. Supp. 1286, 1292 (E.D. Mch. 1981) (“If a person
commits suicide in response to a nental condition, as

di stinguished froma nental illness, a prior tortfeasor, perhaps
in part responsible for that condition, will not be liable
because the act of the deceased is viewed as an i ndependent

i nterveni ng cause.”); accord Chal houb v. Dixon, 788 N. E. 2d 164

(rr1. App. 2003); Bertrand v. Air lLogistics, Inc., 820 So.2d 1228

(La. App. 2002); Dry Storage Corp., et al. v. Piscopo, 550 S. E. 2d

419 (G. App. 2001).
The doctrine of proximte cause is well established in
Maryl and, and its general principles, as delineated by the

Maryl and courts, support the rule set forth above that generally



suicide is an independent superseding act or, in any event, not
proxi mately caused by the negligent act, which precludes inposing
liability on a third party for the suicide of another.

The general principles of proximte cause under Maryland | aw
are as follows. Two subparts conprise the el ement of proxinmte
cause. “[T]he elenment of proximate cause is satisfied if the
negligence is (1) a cause in fact of the injury and (2) a legally

cogni zabl e cause.” E.qg., Wankel, et al. v. A & B Contractors,

Inc., et al., 127 Md. App 128, 159 (1999)(citing Yonce, 111 M.

App. at 138). Causation in fact raises the threshold question of
“whet her the defendant’s conduct actually produced [the] injury.”

Wankel , 127 Md. App at 158 (citing Peterson v. Underwood, 258 M.

9, 16-17 (1970)). Maryland courts have enployed two tests to
determ ne whether cause in fact exists: the “but for” test and
the “substantial factor test.” Wankel, 127 Ml. App. at 158
(citing Yonce, 111 M. App. at 138).

By its nature, the “but for” test applies when the injury
woul d not have occurred in the absence of the defendant’s
negligent act. Peterson, 258 MI. at 16. The “but for” test does
not resolve situations in which two i ndependent causes concur to
bring about an injury, and either cause standing al one woul d have
wrought the identical harm Yonce, 111 Ml. App. at 575-76.

The “substantial factor” test was created to neet this need

but has been used frequently in other situations. Yonce, 111 M.



App. at 138 (citing Prosser & Keeton, Torts § 41 at 266 (2d Ed.

1955), quoted in Eagle-Picher Indus., Inc. v. Balbos, 326 M.

179, 208 (1992)). The substantial factor test is firmy rooted

in the Restatenent approach to proxi mte cause. The follow ng

sections of the Restatenent are applicable:
§ 431. What Constitutes Legal Cause

The actor’s negligent conduct is a |egal
cause of harmto another if

(a) his conduct is a substantial factor in
bringi ng about the harm and

(b) there is no rule of law relieving the
actor fromliability because of the nmanner in
whi ch his negligence has resulted in harm

8§ 433. Considerations Inmportant in
Det er mi ni ng Whet her Negligent Conduct is
Substantial Factor in Produci ng Harm

The followi ng considerations are in

t hensel ves or in conbination with one another
i mportant in determ ning whether the actor’s
conduct is a substantial factor in bringing
about harmto another:

(a) the nunber of other factors which
contribute in producing the harmand the
extent of the effect which they have in
producing it;

(b) whether the actor’s conduct has created a
situation harm ess unl ess acted upon by ot her
forces for which the actor is not

responsi bl e;

(c) lapse of tine.

Yonce, 111 Md. App. at 138-39 (citing Barthol onee v. Casey,

M. App. 34, 56 (1994), cert. denied, 338 Md. 557 (1995)
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(compiling Maryl and cases utilizing the “substantial factor”
test)).
I f causation in fact exists, a defendant will not be

relieved fromliability for an injury if, at the tinme of the

defendant’ s negligent act, the defendant shoul d have foreseen the

“general field of danger,’
harmto which the injured party woul d be subjected as a result

the defendant’ s negligence. Stone v. Chicago Title Ins. Co.,

Md. 329, 337 (1993). As set forth in the Restatenent:

8§ 435. Foreseeability of Harm or Manner of
its Cccurrence

(1) If the actor’s conduct is a substanti al
factor in bringing about harmto another, the
fact that the actor neither foresaw nor
shoul d have foreseen the extent of the harm
or the manner in which it occurred does not
prevent himfrom being |iable.

(2) The actor’s conduct nmay be held not to be
a |l egal cause of harmto another where after
t he event and | ooki ng back fromthe harmto
the actor’s negligent conduct, it appears to
the court highly extraordinary that it should
have brought about the harm

Quoted in Hartford Ins. Co. v. Manor Inn, 335 Md. 135, 157 n.6

(1994) .
The notion of foreseeability is also invoked in a
determ nation of proxi mate cause when two or nore non-

si mul t aneous causes are at play. E.g., Yonce, 111 M. App. at

140. The chain of causation may be broken by an intervening

force (negligent or non-negligent) that may, in turn, becone a

- 23 -
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supersedi ng cause, in which case the original tortfeasor’s
liability will termnate. |[d.

When nore than one act of negligence arguably
could be responsible for the injury, the
guestion that is presented is whether the
second in point of tinme superceded the first,
i.e., did that act intervene and supercede
the original act of negligence, thus
termnating its role in the causation chain?

Hartford, 335 Md. at 157.

An intervening force is a superseding cause if the
intervening force was not foreseeable at the tine of the primary
negl i gence.

The connection between a defendant’s
negligence and the plaintiff’s injury may be
broken by an intervening cause. But in order
to excuse the defendant, this intervening
cause nust be either a superceding or a
responsi bl e cause. It is a superceding
cause, whether intelligent or not, if it so
entirely supercedes the operation of the

def endant’ s negligence that it alone, wthout
hi s negligence contributing thereto in the
slightest degree, produces the injury. It is
a responsible one, if it is the cul pable act
of a human being who is legally responsible
for such act. The defendant’s negligence is
not deened the proxi nate cause of the injury,
when the connection is thus actually broken
by a responsible intervening cause. But the
connection is not actually broken, if the

i ntervening event is one which mght, in the
natural and ordi nary course of things, be
anticipated as not entirely inprobable, and

t he defendant’ s negligence is an essenti al
link in the chain of causation.

State ex. rel. Schiller v. Hecht Co., 165 Ml. 415, 421 (1933).

According to Restatenent § 442, six factors should be



eval uat ed when determ ni ng whether an intervening force rises to
the |l evel of a superseding cause:

(a) the fact that its intervention brings
about harmdifferent in kind fromthat which
woul d ot herwi se have resulted fromthe
actor’s negligence;

(b) the fact that its operation or the
consequences thereof appear after the event
to be extraordinary rather than normal in
view of the circunstances existing at the
time of its operation;

(c) the fact that the intervening force is
operating i ndependently of any situation
created by the actor’s negligence, or, on the
other hand, is or is not a normal result of
such a situation

(d) the fact that the operation of the
intervening force is due to a third person’s
act or his failure to act;

(e) the fact that the intervening force is
due to an act of a third person which is

w ongful toward the other and as such

subjects the third person to liability to

hi m

(f) the degree of culpability of a w ongful

act of a third person which sets the

i ntervening force in notion

Section 455 of the Restatenment provides an inportant

exception to the general rule that suicide is a superseding
i ntervening act or, in any event, that the negligent act was not
the legal or proximate cause of the suicide. Peters, 527 A 2d at
1275. The Restatenent section assunes that negligent conduct

caused deliriumor insanity of another and addresses the question

as to when the negligent actor is |iable for suicide commtted by
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the delirious or insane person. Under § 455,

If the actor’s negligent conduct so brings
about the deliriumor insanity of another as
to make the actor liable for it, the actor is
also liable for harm done by the other to

hi nsel f while delirious or insane, if his
deliriumor insanity

(a) prevents himfromrealizing the nature of
his act and the certainty or risk of harm

i nvol ved therein, or

(b) makes it inpossible for himto resist an
i mpul se caused by his insanity which deprives
him of his capacity to govern his conduct in
accordance with reason.

Qur search has uncovered no appellate decision in Maryl and
that has expressly adopted the Restatenent section. The
Restatenent fornulation of what is sonetines referred to as the
“uncontrol l able” or “irresistible inmpulse’” test has been adopted

by several other courts, however. E.g., Mlaughlin, 461 A 2d at

124; Baxter v. Safeway Stores, Inc., 534 P.2d 585, 587-89 (1975);

Fuller, 35 N E. . 2d at 429. |Insofar as we are infornmed, no
appel l ate court has expressly rejected it.

Under the Restatenent exception, “a plaintiff nust show nore
than that the all eged negligent incident started a chain of
circunstances that led to suicide.” Peters, 527 A 2d at 1276.
The plaintiff must prove that the defendant’s action caused
insanity, which prevented the decedent fromrealizing the nature
of the act of suicide or resulted in the decedent’s having an

uncontrollable inpulse to conmt suicide, “in the sense that the



decedent coul d not have deci ded agai nst and refrained from

killing hinmself, and because of such uncontrollable inpulse, the
decedent conmitted suicide.” 1d. (quoting Orcutt, 364 P.2d at
1105).

In this regard, the coments to Section 455 are instructive.
“Comment on Clause (a)” provides:

Clause (a) is applicable when the other’s
insanity is so extrene as to prevent himfrom
under st andi ng what he is doing or, if he
under st ands what he is doing, from
understanding its inevitable or probable
consequences. It also applies to acts done
during delirium

Simlarly, “Comment on Clause (b)” provides:

This Cl ause applies where the other’s

i nsanity does not deprive himof his capacity
to realize the nature or consequences of his
act or fromformng a purpose to kill or
cause harmto hinself and sel ecting neans
appropriate to acconplish his purpose, but
his act is done under an insane inpul se which
is irresistible because his insanity has
prevented his reason fromcontrolling his
actions. It, therefore, includes acts done
under insane delusions if they are
sufficiently strong to preclude resistance by
such reason as his insanity | eaves to the
person | aboring under them

Finally, “Comment d.” provides:

On the other hand, the fact that the actor’s
negl i gence causes harmto anot her which
subjects himto recurrent attacks of extrene
mel anchol i a does not nmake the actor |iable
for death or other harm which the other
deliberately inflicts upon hinself during a
lucid interval in an effort to termnate his
life because of his dread of the increasingly
frequent recurrence of these attacks.
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Further, in discussing proximte causation in the context of
liability for suicide, Dean Prosser expl ai ned:

Sonme difficulty has arisen in cases where the
I njured person becones insane and commts

sui cide. Although there are cases to the
contrary, it seens the better viewis that
when his insanity prevents himfromrealizing
the nature of his act or controlling his
conduct, his suicide is to be regarded either
as a direct result and no intervening force
at all, or as a normal incident of the risk,
for which the defendant will be liable. The
situation is the sane as if he should hurt

hi msel f during unconsci ousness or delirium
brought on by the injury. But if the suicide
Is during a lucid interval, when he is in
full command of his faculties but his life
has becone unendurable to him it is agreed
that his voluntary choice is an abnor nal

t hi ng, which supercedes the defendant’s
liability.

Ocutt, 364 P.2d at 1102 (quoting Prosser, Torts § 49 (2d Ed.
1955)).
Analysis

In this case, whether Ms. Sindler was insane or delirious
and that suicide resulted, not fromher own voluntary conduct,
but fromlack of realization or an “uncontrollable inmpul se” that
was the product of insanity created by appellees, was a jury
question that required expert testinmony. Appellant asserts that
Ms. Sindler was suicidal. That is, of course, true but is nerely
the starting point of the analysis.

At the tinme of the ruling on the summary judgnment notion,

the evidence was insufficient to sustain a finding of liability
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for the suicide of Ms. Sindler under the Restatenent. Dr. Gary
Lefer is a practicing psychiatrist in New York City, who was
identified by appellant as an expert witness. The record does
not reveal with certainty whether Dr. Lefer’'s report was before
the court at the tine of the hearing on the notion for summary
judgment. Appellant asserts that it was and relies on it. W
shall consider it, although we observe that this is not a
determ native issue because it adds little to his deposition
testi nony.

The report, dated February 16, 2004, and the deposition,
taken April 12, 2004, may be summarized as follows. M. Sindler
first consulted Dr. Lefer on January 21, 2002. Dr. Barbara
Shapiro referred Ms. Sindler to Dr. Lefer for *“evaluation of her
depression.” At that tinme, Dr. Lefer concluded that Ms. Sindler
had sustained a closed head injury as a result of the accident in
gquestion. He related synptons reported by her as including pain,
“insomia,” “alterations in her thought patterns,” “scattered
t hi nki ng, poor concentration, and increasing difficulty in
carrying out normal activities of daily living,” and “an
I ncreasi ng sense of depression and hopel essness.” Dr. Lefer also
related that Ms. Sindler admtted to epi sodes of “severe suicida
i deation,” but stated that “1I do not feel the patient poses an
i mm nent suicidal risk.” Dr. Lefer concluded there was no

evi dence of psychosis and described his “inpression” as



“depressive disorder in response to synptons associated with her
accident.” Dr. Lefer referred Ms. Sindler to another physician
for an opinion on the closed head injury and determined to treat
t he depression with cognitive behavioral therapy, psycho
education, and possibly nedicati ons.

Subsequent to the initial consultation, Dr. Lefer nmet with
Ms. Sindler on several occasions and spoke with her by phone.
Dr. Lefer described Ms. Sindler’s continuing synptons and
described his general awareness of at |east sone portions of M.
Sindler’s nedical history prior to the accident in question,

I ncl udi ng epi sodes of anxi ety and depression.

Dr. Lefer concluded his report by stating a diagnosis of
“depressive disorder with episodes of suicidal ideation,” which
“appears to be in response to synptons of insomia, nuscle pain
and scattered thinking which devel oped following an injury
sustained in 1994," “personality disorder-mxed,” “ closed head
injury with insomia, scattered thinking and poor bal ance,” and
“bil ateral mnastectony.”

In his deposition, Dr. Lefer testified that, at the tine of
the initial consultation, he did not think Ms. Sindler presented
an active risk of suicide. A significant portion of the
testi nony addressed, in general, the possible relationship
bet ween cl osed head injuries, depressive disorders, and risk of

suicide. Wth respect to Ms. Sindler, projecting into the future



fromthe date of the deposition, he stated that she woul d need
sonmeone such as hinself to call to nonitor her “suicidality”
because “there’s a significant risk that she’ll take her life.”
The deposition of Ms. Sindler was essentially a review of
her medi cal history, including synptons and treatnent, before and
after the accident in question. M. Sindler also discussed
activities that she engaged in before the accident and
restrictions after the accident. The bulk of the deposition was
a description, in response to questions, of Ms. Sindler’s
conplaints as of the tine of the deposition and past, continuing,
possi bl e, or planned future treatnent. W w |l not produce a
conplete sunmary, but as of July, 2002, Ms. Sindler testified
t hat possible or planned future treatnment woul d include right
shoul der rotator cuff repair, an MR of the left shoul der,
nyof aci al rel ease therapy, occupational therapy, cognitive speech
t herapy, auditory processing eval uation, orthopedic treatnent,
trigger point injections, botox treatnent, evaluation of her
sensitized nervous system and treatnent for severe gastric
enptying. M. Sindler also testified that her synptons di scussed
at the first portion of the deposition in April had not inproved.
These included pain, weakness, sl eeplessness, dizziness, nood
swings, difficulty wth nmenory and concentration, earaches,
medi cation sensitivity, headaches, intolerance to strong odors

and bright lights, and fingernails that had becone overly



suscepti bl e to breaking.

In summary, Dr. Lefer testified that Ms. Sindler exhibited
organi c brain syndrone that caused depression. He also indicated
that she was a suicide risk. Obviously, given the date of his
report and deposition, he could not have and did not opine that
t he suicide was caused by the accident. Mreover, Dr. Lefer did
not opine that Ms. Sindler was insane or otherwise was in a
mental state such that she did not realize the nature and risk of
her act of suicide or that she had an uncontroll able inpul se or
anything sufficiently close to the Restatenent test to create a
jury question. As such, we affirmthe circuit court’s order
granting summary judgnent to appellees on the wongful death

claim?®

8 1In the reply brief, appellant suggests that the court
erred in denying appellant’s notion for reconsideration.
Appel | ant does not so contend, however, because the issue was not
argued in the original brief and, under the Maryl and Rul es and
case law, cannot be raised in the reply for the first tine.
Mor eover, when raised in the reply brief, the issue is not raised
as an argunent as the Maryland Rules require. Nevertheless, were
we to consider the argunent, we would not conclude the court
abused its discretion because appellant had anple opportunity to
produce evidence at the August 4 hearing and was expressly asked
if he had any additional evidence to present. Counsel did not
state that Dr. Lefer was unavail able, that an affidavit was being
obt ai ned, or that any additional evidence was being sought. The

notion for reconsideration itself offers no reason for the |ate

material. Appellants had anpl e opportunity to present evidence
before the sunmary judgnment hearing, and the circuit court
expressly pointed that out to counsel. Additionally, there was a

substantial history of lack of diligence on the part of the

Sindlers, and it was proper for the circuit court to consider

appellant’s diligence in denying the notion for reconsideration.
(conti nued...)
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Dismissal

Appel I ant contends the court erred in dism ssing appellant’s
case based on discovery violations. Specifically, appellant
argues (1) the court exceeded its authority with respect to the
Sindlers’ failure to answer interrogatories and to submt to re-
deposition because appropriate orders had not been entered
conpel ling answers/permtting the re-deposition, (2) the court
was m staken as to inportant facts, (3) it is not clear the court
exercised discretion as it is required to do, and (4) M.
Sindler’s failures of discovery could not be used against Dr.
Sindler. As explained below, we perceive neither error nor abuse
of discretion.

Standard of Review

Maryland law is well settled that trial courts have “broad

di scretion to fashion a remedy based on a party’'s failure to

abide by the rules of discovery.” Warehine v. Dell, 124 M. App.

31, 43 (1998) (citing Barthol onee, 103 Ml. App. at 48);

Hossai nkhail v. Gebrehiwot, 143 Ml. App. 716, 725 (2002). 1In

order to inpose sanctions, a court need not find willful or
contumaci ous behavior. Warehine, 124 Ml. App. at 44. Rather, in

| nposi ng sanctions, a trial court has “considerable |atitude.”

8. ..continued)
Finally, appellant asserts that the court should not have
consi dered the Wellness sem nar announcenent. Appellant did not
object to its admssibility at the tinme of the hearing, however.
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Id. (citing Mller v. Talbott, 239 M. 382, 387 (1965)).

Qur review of the trial court’s resolution of a discovery
di spute is quite narrow, appellate courts are reluctant to
second- guess the decision of a trial judge to inpose sanctions
for a failure of discovery. MWarehine, 124 Ml. App. at 44.
Accordingly, we may not reverse unless we find an abuse of

discretion. [d. In Mason v. Wlifing, 265 Ml. 234, 236 (1972),

the Court stated: “Even when the ultimate penalty of dism ssing
the case or entering a default judgnent is invoked, it cannot be
di sturbed on appeal without a clear showing that [the trial

judge’ s] discretion was abused.” See also Klupt v. Krongard, 126

Md. App. 179, 201 (1999); Warehine, 124 M. App. at 44; Lone v.

Mont gonery County, 85 MJ. App. 477, 485 (1991); Berkson v.

Berryman, 63 M. App. 134, 142 (1985).
As the Court of Appeals has stated,

There is an abuse of discretion “where no
reasonabl e person woul d take the view adopted

by the [trial] court[]” . . . or when the
court acts “without reference to any guiding
rules or principles.” An abuse of discretion

may al so be found where the ruling under
consideration is “clearly against the logic
and effect of facts and inferences before the
court[]” . . . or when the ruling is
“violative of fact and logic.” In sum to be
reversed “[t] he decision under consideration
has to be well renoved fromany center mark

i mgi ned by the reviewi ng court and beyond
the fringe of what the court deens mnimally
acceptable.”

Wlson v. Crane, 385 Md. 185, 198-99 (2005) (quoting In re




Adoption/ Guardi anship No. 3598, 347 Md. 295, 312-13

(1997) (internal citations omtted)).
(1)

Appel | ant observes that a court may not award sanctions for
i nconpl ete di scovery unless the discovering party first files a
notion to conpel and obtains an order conpelling discovery.
Appel l ant argues that this is the situation with respect to the
Sindlers’ inconplete answers to interrogatories.

On Septenber 14, 1998, appell ees propounded witten
di scovery to the Sindlers, including interrogatories. By order
dated Cctober 7, 1998, the court granted the notion to conpel and
ordered responses to be filed within 10 days. The Sindlers did
not conply with that order. Beginning sone tinme |ater, the
Sindlers informally produced information fromtine to tine, but
t hey never provi ded executed answers to interrogatories.

Under these circunstances, the circuit court had the
authority to inpose sanctions. See MI Rules 2-432 and 2-433.
Its action is subject to an abuse of discretion standard. E.g.,

Hossai nkhail, 143 Ml. App. at 822; Lone, 85 MI. App. at 477.

The follow ng factors, which often overlap, are used to
guide a trial court’s consideration of discovery sanctions: (1)
whet her the disclosure violation was technical or substantial;
(2) the timng of the ultimte disclosure; (3) the reason, if

any, for the violation; (4) the degree of prejudice to the



parties respectively offering and opposi ng the evidence; and (5)
whet her any resulting prejudice mght be cured by a postponenent
and, if so, the overall desirability of a continuance. E.g.,

Hossai nkhail, 143 Ml. App. at 822 (citing Taliaferro v. State,

295 Md. 376, 390-91 (1983)).

| n Hossai nkhail, 143 Md. App. 716 (2002), this Court

affirnmed the circuit court’s dismssal of an injured notorist’s
negligence clains for failure to abide by discovery deadlines.
In that case, we found that the notorist’s failure to tinely
respond, to both the discovery deadlines and the trial court’s
express order conpelling discovery, was w thout good cause and
prej udi ced the defendants, thus supporting the trial court’s
di smissal of the action. 1d. at 726. Additionally, we pointed
out that the sole reason for the delay was attributable to the
notorist, who “summarily attributed his absence to personal
probl ems but made no showi ng why he could not and did not keep in
touch with counsel when he obviously knew he had a case pending.”
Id. In light of the facts, we concluded that the court was
entitled to “grant little weight to appellant’s unsupported
expl anation for the delay.” [1d. (citing Lone, 85 MI. App. at
486) .

Simlarly, in Warehine, 124 M. App. 31 (1998), we held that
the trial court did not abuse its discretion in dismssing a

conplaint as to a defendant whose interrogatories had gone



unanswered for 90 days beyond the deadline, after the case had

seenmi ngly | angui shed for alnost five years, virtually no

di scovery had been undertaken, and the propounder of

i nterrogatories had nade severa

at 48-49.

W expl ai ned:

We observe, first, that appellants’
failure to answer interrogatories was a
substantial, not a technical, discovery
violation. This case had seem ngly
| angui shed for alnost five years, and is
al together unlike Hart v. Miller, 65 M. App.
620, 501 A 2d 872, cert. denied, 305 M. 621,
505 A 2d 1342 (1985). There, we determ ned
that the trial court abused its discretion
when it dismssed a case for failure of
di scovery, because “[w hat renmai ned to be
done [in discovery] was trivial in conparison
to what had al ready been undertaken.” 1d. at
628, 501 A.2d 872. But in this case, it was
not as if appellants had diligently conplied
wi th numerous or burdensone di scovery
requests, so that one oversight should be
over|l ooked. To the contrary, virtually no
di scovery had been undertaken by the parties,
and Dell nade several efforts to procure
answers to his interrogatories.

Furthernore, contrary to appellants’
assertion, the trial court was not required
to conclude that appellants’ failure to
answer the interrogatories did not prejudice
Dell in his defense of the lawsuit. The
pur pose of discovery is to “elimnate, as far
as possible, the necessity of any party to
litigation going to trial in a confused or
nmuddl ed state of m nd, concerning facts that
gave rise to the litigation.”
Interrogatories are often the nost
expediti ous and | east expensive way for a
litigant to ascertain the wtnesses and
docunments that will be inportant in an
I mpending trial.

efforts to procure answers.

ld.



Id. (internal citations omtted).

In this case, appellant’s discovery violations were
substantial. |In fact, the Sindlers never provided executed
answers to interrogatories. Appellant had a duty to nove the

case forward, Shelton v. Kirson, 119 M. App. 325, 332 (1998),

and continuously shirked this duty. Additionally, in the end,
appel lant did not offer an adequate explanation for the Sindlers’

repeat ed and ongoing failures to provide conpl ete discovery.

Appel I ant al so observes that a court nay not inpose
sanctions for failure to appear for a deposition if the party had
been previously deposed and | eave of court had not been obtai ned.
Appel I ant argues that such a situation is presented in this case
because the circuit court never entered an order permtting the
re-deposition of Ms. Sindler.

M. Rule 2-411 provides that “[l]eave of court nust be
obtained to take a deposition . . . of an individual who has

previ ously been deposed in the sane action.” In Mlnick v. New

Plan Reality Trust, we applied Rule 2-411 and held that the

judgnent creditor was required to obtain | eave of court to re-

depose the judgnent debtor. 89 M. App. 435, 438-39 (1991).
This rule applies to conpelling a re-deposition when the

party refuses to consent. |In this case, the record supports a

conclusion that counsel for the Sindlers repeatedly agreed, in



2003 and 2004, to nmake the Sindlers available for re-deposition
but failed to follow through. Appellees were entitled to rely on
that consent. For exanple, by letter dated January 21, 2004, the
Sindl ers’ counsel advised that the Sindlers would be avail abl e
for depositions “beginning next week for the next nonth with the
exception of February 6, 2004." According to the affidavit by a
| egal assistant in the office of counsel for appellees, referred
to above, there were various efforts to schedul e the depositions
after January. After receiving no response as to specific dates,
counsel, on June 15, noted the depositions for July 6 and 7.
According to the affidavit, an assistant in the office of counsel
for the Sindlers called the affiant and requested that M.
Sindler’s deposition be taken on July 7 and Dr. Sindler’s
deposition be rescheduled. On July 1, 2004, counsel received a

| etter dated June 30 fromthe Sindlers’ counsel objecting, for
the first tinme, on the ground that the Sindlers had been deposed
in 2000.

As the circuit court observed, there was anple basis,
because of the extensive course of treatnment, for re-deposing the
Sindlers. The Sindlers did not revoke their consent until it was
too late to file a notion, obtain an order, and re-depose M.
Sindler. Subsequently, appellees did file a notion, obtain an
order, and re-depose Dr. Sindler

Odinarily, a discovering party nust pursue avail abl e



renmedi es to obtain discovery or the party will not be heard to
conplain. It is also true, however, that courts encourage
parties to resolve discovery issues wi thout court intervention.
Under the above circunstances, given the agreenent of counsel,
the court had the authority to consider the failure of M.
Sindler to appear for re-deposition as part of its consideration
of appellees’ notion to dism ss.

(2)

Appel | ant, speaking generally, argues that a court abuses
Its discretion in granting sanctions when the factual basis for
its decision is not correct or is contradicted by the record.
Appel | ant asserts that the court in this case erroneously
believed (1) that “the record of the January 22, 2004 hearing
woul d reflect that Ms. Sindler was wllful on the issue of her
re-deposition,” (2) there was a July 5, 2004 deadline for taking
t he deposition, and (3) that Ms. Sindler conmtted suicide, in
Tucson, Arizona, on the day she was schedul ed to be deposed in
Mar yl and.

Appel lant relies on the follow ng. Counsel who represented
the Sindlers through the trial first entered an appearance in
Novenber, 2003. Shortly thereafter, counsel for the Sindlers
served suppl enental expert witness lists. Appellees filed a
notion for protective order, and the court held a hearing on

January 22, 2004. The transcript of the hearing reveals that,



anong the itens di scussed, was the identity of experts and

post ponenment of the then trial date because the Sindlers counsel
was pregnant, with expected delivery shortly before the schedul ed
trial date. There was no discussion of the re-deposition of M.
Si ndl er.

At the hearing on appellees’ notion to dismss on August 4,
2004, and again after the close of evidence at trial, the court
stated its recollection that the record would reflect that the
re-deposition was di scussed at the January hearing and that Ms.
Sindl er would voluntarily appear for deposition. At the hearing
on post-trial notions on October 4, 2004, the court recalled that
it had ruled that Ms. Sindler had to be re-deposed by a date
certain and that everyone knew it had to be given by July 5. At
the sane hearing, the court observed that Ms. Sindler commtted
suicide in Arizona on the sane day she was to be deposed and thus
had no intention of giving a deposition in Mryl and.

Appel | ant concludes that the court was in error in recalling
a discussion of the deposition at the January 22, heari ng,
because the transcript does not reveal such a discussion; was in
error inrecalling that a date certain had been set for the re-
deposition because there is nothing in the record to indicate
that; and was in error in recalling that the re-deposition was
schedul ed for July 5 when, in fact, it had been schedul ed for

July 7.



Qur review of the record, particularly the discussion at the
August 4 and Cctober 4 hearings, indicates that the court was
clear and accurate with respect to the substance of its
recollection, i.e., counsel for the Sindlers, who entered an
appearance in Novenber, 2003, had consented to a re-deposition,
and it was scheduled for early July. The court was either
m st aken as to when the di scussion about the re-depositions
occurred and/or that it occurred on, rather than off, the record.
The court was al so mi staken that there was a July cutoff date, on
the record, with respect to the deposition of Ms. Sindler and the
agreed date on which it was schedul ed.

The m stakes were not material to the court’s reasoning,
however, and therefore, the principal case upon which appellants

rely is distinguishable. In North River Ins. Co. v. Mayor and

Gty Council of Baltinore, 343 Md. 34, 62-63 (1996), the trial

judge di sm ssed the case based on a violation of an order to
produce privileged docunents. The Court of Appeal s reversed,
finding that the trial court’s disn ssal was based on the
erroneous conclusion that the privil eged docunents were nmateri al
to the case. The Court held that, “[b]ecause facts that the
[trial] court considered to be material were based on clearly
erroneous findings, violation of the order to produce the
privilege | og docunents cannot be used to support the sanction of

default[.]”



In this case, the circuit court’s nm stakes were not materi al
toits decision to dism ss the case. W set forth the court’s
comments in full

It’s al nost inconceivable to nme how you can
sit here and tell nme that there was not an
agreenent whi ch you acknow edged that Barbara
Si ndl er woul d give her deposition by a date
certain, that it was required. W had

di scussions about it. W tal ked about the
fact that the Defense wanted to take her
deposition. W had a hearing in that regard
where you opposed it, you said that she

al ready gave a deposition, and | ruled
specifically that Barbara Sindler had to give
her deposition and it was by a date certain.
The date was July the 5'" after the first

post ponenent that we had. That’s when | got
involved in the case. And you said to nme, in
this chanbers, Barbara Sindler will give this
deposi tion.

For you now to cone in here and tell ne there
was no nention of a deposition is alnost mnd
boggling to nme, it really is. How can you
say that to ne that you have no recollection
of the fact that her deposition was to be
taken, it was to be taken by a date certain,
[it] is really hard for ne to accept that
that’s what your saying to ne.

In fact, Barbara Sindler didn't give the
deposition. There were — how would | know
that there were approximately four prior
deposi ti ons sought of Barbara Sindler, four
dates set which were either cancelled by her
or changed by the | awers that were
representing her? | wouldn't know that

unl ess we had this kind of discussion, and
there’s no question in the Court’s mnd that
we did have that discussion, that there was
t hat agreenent that she would give it,
because the defense did not know what Barbara
Si ndl er woul d say what her position was in
regard to the treatnment that she had gotten
for about four years prior to her death,
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whi ch by the way made up the vast majority of
damages that were testified to in the tria
before us. So | find it very difficult to
accept that statenent that there wasn’t such
an agreenent, because there was, there
absolutely was. | can state for a fact that
t here was.

It was troubling to ne, and |I expressed that
trouble on the record, that here a Plaintiff
Is claimng danmages, and the basis of the
plaintiff’s damages are not sonmething that is
objective, it’s subjective, and that the
basis of the experts for the Defense
testifying as they did was in great part the
statenents nmade to the experts by Barbara
Sindler. The history that she gave to the
experts in this case allowed themto

formul ate the opi nions which they gave. This
Is not a situation where sonebody has a
broken bone and an expert can | ook at the x-
ray and see the broken bone. The basis of
the di agnosis nade by the experts for the
Plaintiff was in greatest nmeasure what she
told them what she told them her history
was. And it was of concern to ne, as |
expressed in the notion to dismss that |
reserved upon, the fact that the defense
never had the chance to ask Barbara Sindler
under oath about the things she said to the
experts that made up the basis of their
opi ni ons.

It’s just basic fairness that if, in fact, a
Plaintiff wants to make a cl ai m and t hat
claimis based on what they have told other
peopl e, that what they told other people be
all owed to be cross exam ned, be allowed to
be tested, be allowed to be inquired into so
that the truth or the falsity about those
statenents can be expl ored.

In the past four years prior to this trial,
Bar bara Si ndl er never provided sworn-to
statenents either in the form of

I nterrogatories — which by the way were
required under the Maryland rules to be
updated — clearly the danages that were

- 44 -



testified toin this trial were danmages in

| arge part incurred in the |last four years,
nowhere were those damages ever sworn to by
[Ms.] Sindler. Never in the |ast four years
has Ms. Sindler under oath said anything,
and yet under the General Rules of Evidence
Ms. Sindler’'s statenents to her treating
physi ci ans woul d be adnmissible in a court
because they’'re an exception to the Hearsay
Rule. But for those statenents to cone, that
evidence to formthe basis of her experts’

opi nions w thout the other side having the
chance to inquire into those statenents, to
inquire as to the truth of those statenents,
toinquire as to the basis of those
statenents, to inquire as to whether what
Barbara Sindler told those physicians was, in
fact, true or not, and to inquire of Barbara
Si ndl er about that seens to ne to be
basically unfair.

Everyone knew that Barbara Sindler’s
deposition had to be given by July the 5'".
July the 5'" Barbara Sindler kills herself
before the deposition and, quite frankly, had
no intention of giving a deposition — at

| east one woul d think because she was in
Arizona and everybody else is here with no
plans in the works for the taking of a

deposi tion.

So far for the tinme | have been involved in
the case, which was the fall of 2003 until
July the 5'" of 2004 when she killed herself,
t he request was made continually that Barbara
Sindl er give a deposition, that she submt to
questioning under oath. And it was agreed

t hat she woul d give such a deposition, not by
her, because [ever] since | becane invol ved
in this case in the fall of 2003, Ms.

Si ndl er has never appeared in this
courthouse, as far as | know. But her
attorney told ne that she would give such a
deposition and, in fact, she didn't. And, in
fact, she’s never subnmitted to questioning
under oath, and the very nature of this case
made such questioning inperative.



It seened to ne that it was basically unfair
to let a plaintiff proceed with a case
alleging the injuries that she did and not be
subjected to a testing of the statenents she
made to the physicians to support the claim

Now, at the notion to dismss, | reserved
ruling on the notion, and quite frankly the
reason | reserved ruling on the notion was to
l et the jury decide the case and have that as
a matter of record so that if the decision
made in regard to the notion to dism ss was

i naccurate, wong, then the verdict would be
before the appellate court, and the case

woul dn’t have to be retried. The case, it
seened to ne, had been going on in the courts
for too long a period of tinme for me to rule
on the notion to dismss to have that

possi bly reversed and then have to come back
and start all over again.

Well, the case went to the jury. The jury
rendered their verdict. Wat | said during
the trial to Ms. Chiaravalloti and to
counsel, it’'s on the record, really
exenplified the reasons why this, it seened
to me, to just be unfair to allow a
Plaintiff’s words to conme in before the jury,
to have a Plaintiff’s conplaints cone in
before the jury, and the Defense having no
opportunity to question the Plaintiff about
t hose conplaints, to have no opportunity to
test the accuracy of what the Plaintiff was
conpl ai ni ng about to the physicians. It
seened to ne that was just basically unfair.

Now, whether Ms. Sindler killed herself or
whet her she didn’'t, the fact of the matter is
that on the day that was the deadline for the
taki ng of the deposition, she hadn't given a
deposition and apparently had no plans to

gi ve one.

Clearly, the court’s decision was prem sed, in |arge part,

on Ms. Sindler’s failure to provide sworn information for four



years despite numerous physical and nmental conplaints and

continuing treatnent with nunmerous health care providers. W

perceive no error in the court’s decision to dism ss the case.
(3)

Appel | ant contends the record does not indicate that the
court in fact exercised its discretion. Suffice it to say that
the court, on several occasions, expressed its dismay with
respect to discovery, notably in August, at trial, and on Cctober
4. The court reserved on the notion to disnmss, and clearly
consi dered whet her rulings on other notions to exclude evi dence
of fered by appellant, not herein summari zed, would prevent undue
prejudice. Utimtely, the court concluded that dism ssal was
the appropriate renmedy. The court did exercise its discretion.

(4)

Appel I ant contends that Dr. Sindler, individually, was
I mproperly sancti oned because of Ms. Sindler’s conduct. The
short answer is that a | oss of consortiumclaimis not an
individual’s claim but a joint claim W perceive no nerit in

this argunent.?®

° Appellant, in its argunent relating to the notion to
dism ss, referenced the request for adm ssions filed by
appel |l ees. Appell ant observed that the request was filed on June
4, 2004, and that a response was not due until July 7. W
I nterpret appellant’s comments as suggesting that the court rul ed
that the requests were deened admtted before the response tine
had el apsed. The record does not support such an assertion. The
record indicates that appellant, at no time prior to trial, filed

(conti nued. ..)
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Judgment Notwithstanding The Verdict
Appel | ant contends the court erred in granting appell ees’
notion for judgnment notw thstandi ng the verdict.
At the Cctober 4, 2004 hearing, the court stated:

It seens to nme that it’s just basically
unfair to allow a plaintiff to do this, and
It’s for that reason that the court grants
the notion for judgnent of JNOV, orders the
clerk to enter judgnent in favor of the

def endants for costs.

The court would grant, in addition, the
notion to dismiss that it reserved upon at
t he hearing in August.

Now, procedurally, whether it is a notion
JNOV, or whether it is the granting of the
notion to dism ss under Rule 2-433(a)(3) or
2-433(b) which is failure to conmply wth an
order conpelling discovery, | don’'t think it
matters nmuch, because as far as |’ m concerned
it’s all of those things. And for that
reason, the notion is granted. The clerk is
instructed to enter the judgnment JNOV, and
now we’'re right for everybody to go up to the
Court of Special Appeals. So that’s it.

°C...continued)
a notion for extension of time, a notion to w thdraw deened
adm ssions, or a notion seeking other relief with respect to the
request for admissions. On the first day of trial, the parties
argued several notions in Iimine. One of the notions was a
notion in Iimine by appellees seeking a ruling that the request
for adm ssions and referenced nedical reports was adnmissible into
evi dence. That notion was granted on Septenber 8, the first day
of trial. The reference in the record, relied on by appellant,
relates to the hearing on Septenber 8.

Appel | ant does not argue the evidentiary ruling as a
separate basis for reversible error. The court did not refer to,
and apparently did not rely on the tineliness of any response to
the request for admissions in ruling on the notion to dismss.
Thus, the request for adm ssions is not directly relevant to the
i ssues on appeal .
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It is clear the court granted both the judgment notwth-
standing the verdict and the notion to dismss. The court erred
in granting the notion for judgnment notw thstandi ng the verdict
because there was legally sufficient evidence to sustain the
verdict. The error was harm ess, however, in light of its ruling

on the notion to dismss and our disposition of that notion.

JUDGMENT AFFIRMED. COSTS
TO BE PAID BY APPELLANT.



