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In this case, we exam ne the use of circunstantial evidence to
infer that a defendant possessed the intent to kill needed for a
conviction of attenpted nurder or assault with intent to nurder.
We concl ude that such an inference is not supportable under the
facts of this case.

I
A

On August 29, 1991, Dwi ght Ral ph Smal | wood was di agnosed as
being infected with the Human | munodeficiency Virus (HV).
According to nedical records from the Prince George's County
Detention Center, he had been informed of his H V-positive status
by Septenber 25, 1991. In February 1992, a social worker nade
Smal | wod aware of the necessity of practicing "safe sex" in order
to avoid transmtting the virus to his sexual partners, and in July
1993, Smal Il wood told health care providers at Children's Hospital
that he had only one sexual partner and that they always used
condons. Smal |l wood again tested positive for HV in February and
March of 1994.

On Septenber 26, 1993, Small wood and an acconplice robbed a
worman at gunpoint, and forced her into a grove of trees where each
man alternately placed a gun to her head while the other one raped
her. On Septenber 28, 1993, Snallwood and an acconplice robbed a
second worman at gunpoint and took her to a secluded | ocation, where
Smal | wood inserted his penis into her with "slight penetration.”

On Septenber 30, 1993, Snmallwood and an acconplice robbed yet a



third woman, al so at gunpoint, and took her to a | ocal school where
she was forced to performoral sex on Smallwood and was raped by
him 1In each of these episodes, Snallwod threatened to kill his
victims if they did not cooperate or to return and shoot themif
they reported his crinmes. Smallwood did not wear a condom duri ng
any of these crimnal episodes.

Based upon his attack on Septenber 28, 1993, Smallwood was
charged with, anong other crines, attenpted first-degree rape,
robbery with a deadly weapon, assault with intent to nurder, and
reckl ess endangernent. |In separate indictnents, Smallwood was al so
charged with the attenpted second-degree nurder of each of his
three victins. On Cctober 11, 1994, Snallwood pled guilty in the
Circuit Court for Prince CGeorge's County to attenpted first-degree
rape and robbery with a deadly weapon.!? The circuit court
(Nichols, J.) also convicted Smal |l wod of assault with intent to
mur der and reckl ess endanger nent based upon his Septenber 28, 1993
attack, and convicted Smallwood of all three counts of attenpted
second- degr ee nurder.

Following his conviction, Smallwod was sentenced to
concurrent sentences of |ife inprisonnent for attenpted rape,

twenty years inprisonment for robbery with a deadly weapon, thirty

YI'n two additional indictnents, Smallwood was charged with the
rape and robbery of the two wonmen who were attacked on Septenber 26
and Septenber 30. Smallwood pled guilty to attenpted first-degree
rape and robbery with a deadly weapon in those cases as well, and
t he judgnents entered pursuant to those pleas are not before us on
thi s appeal .



years inprisonnment for assault with intent to murder, and five
years inprisonnment for reckless endangernment. The circuit court
al so inposed a concurrent thirty-year sentence for each of the
three counts of attenpted second-degree nurder. The circuit
court's judgnents were affirnmed in part and reversed in part by the

Court of Special Appeals. In Smallwod v. State, 106 Md. App. 1

661 A .2d 747 (1995), the internedi ate appellate court found that
the evidence was sufficient for the trial court to conclude that
Smal | wod intended to kill his victins and upheld all of his
convictions.? Upon Smal lwood's petition, we granted certiorari to
consider whether the trial court could properly conclude that
Smal | wood possessed the requisite intent to support his convictions
of attenpted second-degree nurder and assault wth intent to
mur der .
C

Smal | wod asserts that the trial court |acked sufficient
evi dence to support its conclusion that Snallwod intended to kill
his three victins. Snallwood argues that the fact that he engaged
in unprotected sexual intercourse, even though he knew that he
carried HV, is insufficient to infer an intent to kill. The nost

that can reasonably be inferred, Smallwood contends, is that he is

2The Court of Special Appeals concluded, however, that
Smal | wod's conviction for assault with intent to nmurder should
merge into the conviction for attenpted second-degree nurder based
upon the sane event. Because we find that the evidence was
insufficient to convict Smallwood of either of these two crines,
however, the issue of nerger has becone noot.
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guilty of recklessly endangering his victins by exposing themto
the risk that they would becone infected thenselves. The State
di sagrees, arguing that the facts of this case are sufficient to
infer an intent to kill. The State likens Smallwod' s H V-positive
status to a deadly weapon and argues that engaging in unprotected
sex when one is knowingly infected with HV is equivalent to firing
a | oaded firearmat that person.?

[

A

In Faya v. Almaraz, 329 M. 435, 438-440, 620 A 2d 327 (1993),

we di scussed H'V and the Acquired | mmune Deficiency Syndrone (Al DS)
in detail. There, we described H'V as a retrovirus that attacks
the human i mmune system weakening it, and ultimately destroying
the body's capacity to ward off disease. W also noted that

[t]he virus may reside latently in the body for periods
as long as ten years or nore, during which tinme the
i nfected person will manifest no synptons of illness and
function normally. H'V typically spreads via genita
fluids or blood transmtted from one person to another
t hrough sexual contact, the sharing of needles in
i ntravenous drug use, blood transfusions, infiltration
into wounds, or fromnother to child during pregnancy or

3Smal | wood al so argues that the legislature preenpted the
crimes of assault with intent to nurder and attenpted nurder with
respect to transmssion of HV when it enacted Maryl and Code (1982,
1994 Repl. Vol.) 88 18-601.1 of the Health CGeneral Article, which
makes it a crimnal offense to knowingly transfer or attenpt to
transfer H'V to another individual and sets a maxi num sentence of
three years inprisonnent. For this proposition, Smallwod relies
on State v. G bson, 254 Ml. 399, 254 A 2d 691 (1969). Because we
reverse Smallwood's convictions of attenpted nurder and assault
with intent to nurder on other grounds, it is unnecessary to
address this argunent.




birth.

Id. at 439. |In Faya, we also described AIDS and its rel ationship
to HV:

AIDS, in turn, is the condition that eventually results
froman i mune systemgravely inpaired by HV. Medical
studi es have indicated that nost people who carry the
virus wll progress to AIDS. AIDS patients by definition
are profoundly i munoconprom sed; that is, they are prone
to any nunber of diseases and opportunistic infections
that a person with a healthy imune system m ght
otherwise resist. AIDSis thus the acute clinical phase
of i mmune dysfunction. . . . AIDS is invariably fatal

Id. at 439-40. In this case, we nust determ ne what | egal
i nferences may be drawn when an individual infected with the HV
virus know ngly exposes another to the risk of H V-infection, and
the resulting risk of death by AlDS.
B
As we have previously stated, "[t]he required intent in the

crimes of assault with intent to nurder and attenpted nmurder is the

specific intent to nurder, i.e., the specific intent to kill under
circunstances that would not legally justify or excuse the killing
or mtigate it to manslaughter.” State v. Earp, 319 Ml. 156, 167,

571 A 2d 1227 (1990). See also State v. Jenkins, 307 Md. 501, 515,

515 A 2d 465 (1986) ("[T]he intent elenent of assault with intent
to murder requires proof of a specific intent to kill under
circunstances such that if the victimhad died, the offense would

be nmurder."); Franklin v. State, 319 M. 116, 126, 571 A 2d 1208

(1990). Smallwood has not argued that his actions were perforned
under mtigating circunstances or that he was legally justified in
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attacking the three wonen. He was properly found gquilty of
attenpted nurder and assault with intent to nurder only if there
was sufficient evidence from which the trier of fact could
reasonably have concluded that Smallwood possessed a specific
intent to kill at the time he assaulted each of the three wonen.
To evaluate the sufficiency of the evidence in a non-jury
trial, we nmust review the case on both the I aw and the evidence.

Wlson v. State, 319 Ml. 530, 535, 573 A 2d 831 (1990); West v.

State, 312 M. 197, 207, 539 A 2d 231 (1988). In making this
inquiry, we will not set aside the trial court's findings of fact

unless they are clearly erroneous. W]Ison, supra, 319 Ml. at 535;

Maryl and Rule 8-131(c). W nust determ ne "whether the evidence
shows directly or supports a rational inference of the facts to be
proved, from which the trier of fact could fairly be convinced
beyond a reasonabl e doubt of the defendant's guilt of the offense

charged." WIson, supra, 319 M. at 535- 36;

An intent to kill may be proved by circunstantial evidence.
"[S]ince intent is subjective and, w thout the cooperation of the
accused, cannot be directly and objectively proven, its presence
nmust be shown by established facts which permt a proper inference

of its existence." Earp, supra, 319 Ml. at 167 (quoting Davis v.

State, 204 Md. 44, 51, 102 A 2d 816 (1954)). Therefore, the trier
of fact may infer the existence of the required intent from
surroundi ng circunstances such as "the accused's acts, conduct and

words." State v. Raines, 326 M. 582, 591, 606 A 2d 265 (1992);
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Earp, supra, 319 Ml. at 167. As we have repeatedly stated, "under

the proper circunstances, an intent to kill may be inferred from
the use of a deadly weapon directed at a vital part of the human

body." Raines, supra, 326 Ml. at 591; Jenkins, supra, 307 Ml. at

513 (" Nunerous cases nake it clear that evidence show ng a design
to commt grievous bodily injury, such as using a deadly weapon
directed at a vital part of the body, is sufficient because it
gives rise to an evidentiary inference of an intent to nurder.")
(enmphasis in original).

I n Raines, supra, we upheld the use of such an inference. 1In

that case, Raines and a friend were traveling on a hi ghway when the
defendant fired a pistol into the driver's side window of a tractor

trailer in an adjacent |ane. Rai nes, supra, 326 Ml. at 586-87

The shot killed the driver of the tractor trailer, and Raines was
convicted of first degree nmurder. 1d. The evidence in the case
showed that Raines shot at the driver's w ndow of the truck
know ng that the truck driver was imedi ately behind the w ndow.
Id. at 592. W concluded that "Raines's actions in directing the
gun at the wi ndow, and therefore at the driver's head on the other
side of the window, permtted an inference that Raines shot the gun
with the intent to kill." 1d. at 592-93.

The State argues that our analysis in Raines rested upon two
el enent s: (1) Raines knew that his weapon was deadly, and (2)
Rai nes knew that he was firing it at soneone's head. The State
argues that Smallwood simlarly knew that H'V infection ultimtely
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| eads to death, and that he knew that he would be exposing his

victins to the risk of HV transm ssion by engagi ng i n unprotected

sex with them Therefore, the State argues, a perm ssible
i nference can be drawn that Snal |l wood intended to kill each of his
three victins. The State's analysis, however, ignores severa
factors.

B

First, we nust consider the magnitude of the risk to which the

victimis knowi ngly exposed. The inference drawn in Raines, supra,

rests upon the rule that "[i]t is permssible to infer that 'one

i ntends the natural and probabl e consequences of his act.'" Ford
v. State, 330 Mi. 682, 704, 625 MJ. 984 (1993) (quoting Davis v.
State, 204 Md. 44, 51, 102 A 2d 816 (1954)). Before an intent to
kill may be inferred based solely upon the defendant's exposure of
a victimto a risk of death, it nust be shown that the victins
death would have been a natural and probable result of the
defendant's conduct. It is for this reason that a trier of fact
may i nfer that a defendant possessed an intent to kill when firing

a deadly weapon at a vital part of the human body. Raines, supra,

326 Md. at 591; Jenkins, supra, 307 M. at 5183. When a deadly

weapon has been fired at a vital part of a victims body, the risk
of killing the victimis so high that it becones reasonable to
assunme that the defendant intended the victimto die as a natural
and probabl e consequence of the defendant's actions.

Death by AIDS is clearly one natural possible consequence of
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exposi ng soneone to a risk of HV infection, even on a single
occasi on. It is less clear that death by AIDS from that single
exposure is a sufficiently probable result to provide the sole
support for an inference that the person causing the exposure
intended to kill the person who was exposed. Wile the risk to
whi ch Smal | wood exposed his victins when he forced themto engage
i n unprotected sexual activity nust not be mnimzed, the State has
presented no evidence from which it can reasonably be concl uded
that death by AIDS is a probable result of Smallwood' s actions to
the sanme extent that death is the probable result of firing a
deadly weapon at a vital part of sonmeone's body. Wt hout such
evidence, it cannot fairly be concluded that death by AIDS was
sufficiently probable to support an inference that Snallwood
intended to kill his victins in the absence of other evidence
indicative of an intent to kill.
B

In this case, we find no additional evidence from which to
infer an intent to kill. Smallwood' s actions are whol |y expl ai ned
by an intent to coomt rape and armned robbery, the crinmes for which
he has already pled guilty. For this reason, his actions fail to
provi de evidence that he also had an intent to kill. As one
comrentator noted, in discussing a crimnal case involving simlar
circunstances, "[Db]ecause virus transm ssion occurs sinultaneously
with the act of rape, that act al one would not provide evidence of
intent to transmt the virus. Sone additional evidence, such as an
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explicit statenent, would be necessary to denonstrate the actor's

specific intent." Note, Crimnal Liability for Transm ssion of

AIDS: Sone Evidentiary Problenms, 10 CGim Just. J. 69, 78 (1994).

Smal | wood' s know edge of his H V-infected status provides the only
evidence in this case supporting a conclusion that he intended
anyt hing beyond the rapes and robberies for which he has been
convi ct ed.

The cases cited by the State denonstrate the sort of
addi tional evidence needed to support an inference that Smal | wood
intended to kill his victinms. The defendants in these cases have
ei ther made explicit statenents denonstrating an intent to infect
their victins or have taken specific actions denonstrating such an
intent and tending to exclude other possible intents. In State v.
H nkhouse, 139 O. App. 446, 912 P.2d 921 (1996), for exanple, the
def endant engaged in unprotected sex with a nunber of wonen while
know ng that he was H 'V positive. The defendant had al so actively
concealed his H V-positive status from these wonen, had lied to
several of them by stating that he was not HI V-positive, and had
refused the wonen's requests that he wear condons. |1d. at 923-24.
There was al so evidence that he had told at | east one of his sexual
partners that "if he were [H V-]positive, he would spread the virus
to other people.” 1d. at 924. The Oregon Court of Appeals found
this evidence to be sufficient to denonstrate an intent to kill,
and uphel d the defendant's convictions for attenpted nurder.

In State v. Caine, 652 So. 2d 611 (La. App.), cert. denied,
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661 So. 2d 1358 (La. 1995), a conviction for attenpted second
degree nurder was upheld where the defendant had jabbed a used
syringe into a victims armwhile shouting "I'll give you aids."

Id. at 616. The defendant in Weks v. State, 834 S.W2d 559 (Tex.

App. 1992), nade simlar statenents, and was convicted of attenpted
murder after he spat on a prison guard. In that case, the
def endant knew that he was H V-positive, and the appellate court
found that "the record reflects that [Weks] thought he could kil
the guard by spitting his HV-infected saliva at him" [d. at 562.
There was al so evidence that at the tinme of the spitting incident,
Weeks had stated that he was "going to take soneone wi th hi mwhen
he went,' that he was 'nedical now,' and that he was 'H V-4.""

The evidence in State v. Haines, 545 N E 2d 834 (Ind. App

1989), contained both statenments by the defendant denonstrating
intent and actions solely explainable as attenpts to spread H V.
There, the defendant's convictions for attenpted nurder were upheld
where the defendant slashed his wists and sprayed bl ood fromthem
on a police officer and two paranedics, splashing blood in their
faces and eyes. 1d. at 835. Haines attenpted to scratch and bite
themand attenpted to force bl ood-soaked objects into their faces.
During this altercation, the defendant told the officer that he
should be left to die because he had AIDS, that he wanted to "give
it to him" and that he woul d "use his wounds" to spray the officer
with blood. [d. Haines also "repeatedly yelled that he had Al DS,
that he could not deal with it and that he was going to nake [the
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officer] deal with it." Id.

Scroggins v. State, 198 Ga. App. 29, 401 S. E 2d 13, 15 (1990),

presents a simlar scenario, where the defendant nade noises with
his mouth as if bringing up spittle and then bit a police officer
hard enough to break the skin. Imrediately after this incident he
informed a nurse that he was H V-positive and | aughed when the
police officer asked himif he had AIDS. 1d. The Georgia Court of
Appeal s found that evidence showi ng that the defendant "sucked up
excess sputunt before biting the officer was "evidence of a
deli berate, thinking act"™ and that in conjunction wth the
defendant's | aughter when asked about AIDS, it provided sufficient
evi dence of intent to support Scroggins's conviction for assault

with intent to kill.# 1d. at 18.

“The last two cases cited by the state involved inferences
that are markedly different from the one at issue here. I n
Comonwealth v. Brown, 605 A 2d 429 (Pa. Super. 1992), the
def endant was convicted of aggravated assault after throw ng a cup
of his fecal matter into the face and nouth of a prison guard. |1d.
at 431. The defendant had been diagnosed as carrying H'V and
Hepatitis B and had been inforned by them of the neans by which
these two viruses may be transmtted. 1d. The inmate testified
that he intended to punish the prison guard for "nessing with [his]
mail." 1d. The Pennsylvania Superior Court found this evidence to
be sufficient to denonstrate an intent to cause serious bodily
injury. 1d. Al though this issue was not discussed by the
Pennsyl vani a court, Brown also dealt with the possible transm ssion
of two distinct viruses, Hepatitis B and HV, and therefore with a
correspondi ngly higher probability that the defendant's actions
woul d cause the victim to becone infected with at |east one of
them An increased probability of infection would strengthen the
inferences that could be drawn from the defendant's know ngly
exposing his victimto the risk of infection.

The state also cites State v. Stark, 66 Wash. App. 423, 832
P.2d 109 (1992). There, Stark was convicted of second degree
assault for engaging in sex without a condom after being inforned
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In contrast with these cases, the State in this case would
allow the trier of fact to infer an intent to kill based solely
upon the fact that Smallwood exposed his victins to the risk that
they mght contract H V. Wt hout evidence showi ng that such a
result is sufficiently probable to support this inference, we
conclude that Smallwood's convictions for attenpted nurder and

assault with intent to nmurder nust be reversed.

JUDGVENTS FOR ATTEMPTED MJURDER | N

THE SECOND DEGREE AND ASSAULT W TH

| NTENT TO MURDER REVERSED; COSTS TO

BE PAI D BY THE RESPONDENT.

that he was H V-positive, and after a cease and desist order had
been obtained ordering him not to engage in unprotected sexual
activity. |In that case, however, the issue of intent was whet her
t he defendant had intentionally exposed his sexual partners to HV,
not whether Stark intended to kill them

We have no trouble concluding that Smallwood intentionally
exposed his victinms to the risk of H V-infection. The probl em
bef ore us, however, is whether know ngly exposing soneone to a risk
of H V-infection is by itself sufficient to infer that Snallwood
possessed an intent to kill. In this inquiry, Stark is not
hel pful .
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