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This appeal arises froma request for nodification of child
support filed by Alyson Victoria Smth, appellant, agai nst Antonio
M chael Freeman, appellee. The parties, who were never nmarried to
each other, are the parents of five-year-old Gabrielle Marie Smth
Freeman. In essence, the dispute centers on the question of an
appropriate child support award when: 1) the non-custodial parent
Is a weal thy professional athlete whose current salary far exceeds
t he maxi mumi ncone to which the child support guidelines apply, but
whose career expectancy is limted; 2) the parties were never
married to each other; and 3) the wealthy father has provided
substantial support pursuant to an agreenent, in an anount that
exceeds the child s day-to-day expenses, but his inconme has grown
substantially since the parties reached that agreenent.

On Cctober 1, 1998, the Circuit Court for Anne Arundel County
entered a consent order that resolved issues related to child
custody and visitation. Shortly thereafter, the parties reached an
agreenent concerning child support; anong other things, appellee
agreed to pay $3500 a nonth to appellant. At that tine, appellee
earned an annual salary of about $1.2 mllion as a football player
with the Green Bay Packers.! Two years later, when appellee's
annual salary soared to $3.2 nmillion, appellant sought an increase
in child support. After a hearing in July 2001, the circuit court

rejected appellant’s position that she is entitled to an increase

" Appel I ant now pl ays for the Phil adel phia Eagl es. The record
does not contain information as to appellee’s salary with the
Eagl es, however.



in child support even though appellee’ s incone has tripled. I t
concl uded that there has been no change in the child s needs, and
therefore appellant is not entitled to an increase in child
support.
This appeal followed, in which appellant presents two
questions for our consideration:
l. Whet her the circuit court abused its discretion in
hol ding that a large increase in the income of the
father, a professional athlete, did not warrant an
increase in child support.
[1. \Whether, in denying the increase, the circuit court
m sapplied the l|egal standards relating to the
child support obligations of a high inconme parent
with a vast wage increase in the course of a short
career expectancy.
For the reasons discussed bel ow, we shall vacate the circuit

court’s order and remand for further proceedings.
FACTUAL SUMMARY

Gabrielle was born to the parties, out of wedlock, on March
13, 1997. Al t hough the parties share joint |egal custody,
appel  ant has primary physical custody of the child. Appellant is
currently married and has anot her daughter.?

There is no suggestion that appellee has been a proverbia
“deadbeat dad.” To the contrary, pursuant to an agreenent between

the parties dated Novenber 20, 1998 (the “Agreenent”), appellee

> Al'though appellant now uses the nane of Alyson Victoria
Smth-Stevens, we shall refer to her by the nane that appears on
her brief.



assuned responsi bility for the financial support of Gabrielle. At
the time, appellee earned an annual salary of $1.2 mllion, and he
agreed to pay $3500 per nmonth in child support until the child
reaches the age of eighteen. |In addition, appellee agreed to pay
for Gabrielle s private school education through twelfth grade,
inclusive of any attendant costs, such as unifornms and books;
heal t h i nsurance until Gabrielle reaches the age of twenty-one; al
heal th care expenses not covered by i nsurance, such as orthodonti a;
and to establish a college fund of at |east $100, 000, through four
successi ve annual payments of $25,000, with the first paynent due
in 1998. Freeman al so agreed to secure a |ife insurance policy of
$500, 000 for the benefit of Gabrielle, designating her as the sole
I rrevocabl e beneficiary, with the funds to be used for the support
of the child in the event of appellee’ s death. Further, appellee
agreed to a one-tinme provision of a car to appellant, valued at
$17,500, so that appellant could safely transport Gabrielle.

On Cctober 10, 2000, some two years after the parties executed
the Agreenent, appellant filed the notion to nodify child support.
Claimng that appellee’ s inconme had clinbed to about $3.2 mllion
per year, she sought an increase in support.

At the notion hearing held on July 9, 2001, the parties
proceeded | argely by stipulation and argunment, with brief testinony
from appell ant. They stipulated that, when the Agreenent was

execut ed, appellee was earning about $1.2 nillion, and that his



i ncome subsequently increased to $3.2 million. |In addition, the
parties stipulated that the G een Bay Packers had the right to “cut
himthis season if he doesn’t performor if he gets hurt.” In that
event, according to appellee, his salary would revert to
$1, 000, 000. Further, the parties agreed that appellee enjoyed a
gross nonthly incone of $258,000.00.°3 On an annual basis,
appel lee’s nonthly child support paynents of $3500 anmounted to
$42,000. Coupled with appellee’s nonthly paynent of $516.66 for
tuition, Freeman had a conbi ned nonthly child support expenditure
of $4016. 66.

Further, the parties agreed that appellant was attending
school and was unenpl oyed. Appellant’s financial statenment showed
that the child support paynents were her only source of incone.*
On her financial statenent, appellant |listed the follow ng nonthly
expenses for Gabrielle, some of which represented the child s pro
rata share: Mortgage - $7000%; Wilities - $250; Tel ephone - $100;
Food - $300; Cothing - $900; Medical and Dental - $350;
Transportation - $400; Life Insurance - $75; Health Insurance -

$50; Auto Insurance - $50; Child Care Expense - $497; Recreation -

’ W recogni ze that, when annualized, $258,000 per nonth is
less than $3.2 mllion. Nevert hel ess, appellee’'s |awer
represented that appellee’s annual incone is $3.2 mllion.

* W have not been provided with any infornmation as to the
i ncome of appellant’s husband.

> Appellant’s total nonthly nortgage paynent was $3410, of
whi ch $700 was attributed to Gabrielle.
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$750; and Incidentals - $500. Thus, appellant clainmed total
nont hly expenses for Gabrielle of $4592, or $55,104 per year.

Appel l ee’s counsel asserted that M. Freeman had been
supporting his daughter generously. She clained that, if the court
were to increase the amount of child support, appellee would
actually be “supporting the nother....”

The court found a material change of circunstances based on
appel l ee’s increase in inconme since 1998. The court said:

Al right, well let me say the Court has already,

from the discussions with counsel in chanbers, been

giving this issue sone thought and it does seemto ne

that there is no doubt but that there is a material

change of circunstances in that M. Freenman’ s i ncone has

tripled.

Nevert hel ess, in an oral opinion, the court deni ed appellant’s
request for a nodification of child support. The court’s decision
was predi cated on several grounds.

The court observed that, at the “top” of the Guidelines, for
one child, the maxi mum armount of nonthly child support was $1040,
excl usive of additional entitlenments for certain extra expenses,
such as child care. Thus, it pointed out that appellee was
currently paying nore than doubl e that anpunt, pursuant to “a very
generous [ A]greenent.” The court was also satisfied that the
Agreenent “provides for the full needs” of the child. Recognizing
that it had discretion with regard to the child support award, the

court considered the issue of the child s needs as the proper

“approach” to determne the anount. It said:
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Now, under the case |law, once you get to the top of
the [Guidelines] chart, it is in the Court’s discretion
as to whether it would be in the best interest of the
child to go above and beyond that and in [Voishan v.
pPalmer]|, they suggest ways that the Court coul d approach
it and obviously one of the ways the Court could approach
it is in a financial statement, a statement of needs for
the child.

(Enphasi s added).

In addition, the court attached weight to the parties’

1998

Agreenent, despite the fact that appellee’s inconme had al nost

tripl

sai d:

ed since the tinme that the Agreenent was executed. The court

Even though the Court may find that it is off the
chart, | think it is a factor for the Court to consider
which is the ternms of the parties’ agreenent. W start
with a presunption that when the parties’ nake an
agreenent, that their agreenent is reasonable and in the
best interest of the child. | have reviewed the
agreenent in this case. The agreenent i s one whi ch makes
many provisions, including for trust funds for the child
for education, including the paynment of uninsured health
costs and it is a very extensive and very well thought
out agreenent and it is difficult for ne to say that it,
per se, is not in the child s best interest.

Focusing again on the child s needs, the court al so said:

The argunent coul d be made on a policy basis that if
one parent has income which is rising substantially, that
as the saying goes, when the tides rises, all boats are
lifted, that the child should benefit automatically
sinply because one parent’s i ncone  has risen
substantial ly.

However, I think that there is also the
countervailing argunent on the other side, as expressed
by [ appel | ee’s attorney], that the point of child support
is to take care of the needs of the child and not
necessarily to take care of the needs of any other member
of the household where the child lives.



(Enmphasi s added).

Wth regard to the child s expenses and needs, the court was

of the view that certain expenses clainmed by appellant

wer e

excessi ve or unnecessary, notw thstanding Gabrielle’ s status as the

daughter of an acclained and wealthy football player. The court

sai d:

So that brings nme to the financial statenent which
is Exhibit 1 and | see in this financial statenent that
it does have the statenment of the child s needs. It is
always a difficult mtter to say of a house paynent how
much should be attributed to a child, so | have no
problem with $700 for that. | have no problem wth
utilities, the tel ephone, the food. | do have a question
about the clothing. N ne hundred dollars per nonth for
clothing is an amazi ng anount of clothing for a four-year
old child. It is an amazing anount for a grown-up unl ess
the grown-up i s sonmeone who either wal ks over hot coals
and has their clothes burned off themdaily, or unless it
is sonmeone whose whole job relates to fashion and
constantly being well dressed.

For a child — nost children, $900 per year would
probably be sufficient. So |I think that is, clearly on
the face of it, grossly excessive. The nedical, dental,
and health insurance anounts, | think, are clearly
erroneous as $400 because those are all provided by the
father under the terns of the agreenment and therefore it
should be an add on to the support which is not the
support itself, but an anmount that he separately pays.

* * *

In ternms of child care, again, under the statute,
the child care expense has to be work related and since
Ms. Stevens is not working, that is another $500 that is
at issue. So if | assune say $100 for cl othing expenses
pl us $400 for the nedical plus $500 for the child care,
that already brings the financial statenment for actual
need for the child dowm to approximately $3,500 and |
think there are also issues that are presented in terns
of recreation, $750 per nonth, again, that is, | think,
excessive, and would obviously be sonething that the



Court would not buy for a child, alnost any child.

So | think that basically, with those concerns about
the financial statenent, even as submtted, the Court
woul d not be able to find that the financial statenent,
initself, justified an increase.

In regard to the nother’s contention that she was entitled to
an increase in child support because the father’ s i ncone had al nost
tripled, the court disagreed. It indicated that, regardl ess of
appel l ee’ s incone, $42,000 a year in child support was sufficient.
The court said:

The Court has difficulty in saying that over $40, 000

per year is a standard of living so inpoverished that

there is automatically a need for soneone from a

household with that standard of I|iving to have an

increase in order not to feel like the neglected step

child in going to a nore weal thy househol d.

The court al so expressed concern that any increase in child
support would really inure to the nother’s benefit, rather than to
the child. Put another way, the court seened to believe that the
not her and other nenbers of her famly would personally benefit
fromadditional support for Gabrielle, because they would all share
in the child s luxurious lifestyle. In this regard, the court
sai d:

[I]f | take the total anobunt of support that is com ng

intothe nother’s hone, it is $3,500 tinmes twelve, that’s

$42, 000 per year, theoretically M. Stevens should be

getting back to work. She is inputed to have an ability

to support herself, | have no reason to think she is not

able to. If the Court were to grant the suggestion of a

percentage of, what, five percent of M. Freeman s

ongoi ng i nconme, that woul d be $165, 000 per year, roughly,

and if that was the income that the Court put into the
hone, and assuming that it was avail abl e on a conti nui ng
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basis, | would see no incentive for M. [Stevens] or
anyone in her household ever to work and | don't know
that | could say that it was in the best interest of the
chil d because one nenber of the famly is, at the nonent,
very weal thy, that everyone that has anything to do with
the child should be equally living alifestyle of |uxury.

* * %

Mor eover, because that ampunt, $165, 000 per year,
woul d to the Court’s m nd, be grossly excessive, it would
have the effect of putting extra noney into the hands of
Ms. Stevens which she would nost appropriately hold in
trust for the child at some point in the future.
However, it was the parties’ agreenent that if a trust
fund was going to be set up, that it should be — it was
going to be set up by M. Freeman.

Further, the court noted that, because the parties had never
been married to each other, the child was accustoned to the
parents’ varying standards of living. It said:

This is not the situation that the Court of Speci al
Appeal s considered in the case of Melrod v. Melrod, where
it was a famly unit and the parties had been narri ed and
the child had a standard of living that was now being
di srupted so that it was a change for the child to have
to deal with going fromwhat she was used to, to going to
rel ative poverty. This is a child that never had lived
in a household that was one with that standard of 1iving,
rather she always has had parents with different
lifestyles and different standards of 1living.

(Enphasi s added).

In addition, the court was of the viewthat the tenuous nature
of appellee’s enploynment mlitated against an increase in child
support. The court reasoned:

[ T] he Court — perhaps | shouldn’t, but will take notice

of the nature of enploynment that M. Freeman has. There

IS no question but that he is a professional footbal

player and what | wll take notice of is that
prof essional football players don’'t have those careers
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for 25 to 30 years as [do] nobst nornal people who have
reached the peak of their enploynent capacity.

If M. Freeman were a CPA, a lawer, a brain
sur geon, maybe he woul d have a high incone in six figures
if he were at the top of that profession and maybe t hat
woul d continue for 20 or 30 years, therefore, it mght
make nore sense to have there be an ongoi ng adj ust nment.
However, since as we know professional football players
peak out and nust retire, and sonetinmes unexpectedly
retire wth serious injuries that may nmake them
physical ly di sabled for the rest of their lives, they may
never be able to work again and have any Kkind of
significant enploynent. It may be that M. Freeman is in
t he position where he needs to be hol ding a substanti al
part of his earnings in trust for hinself against the day
when he may be totally unenpl oyabl e.

Therefore, the Court thinks that requiring himto
give up a part of the funds that he nay need to hold in
trust for hinself for future period[s] of unenpl oynent or
disability, is not sonething that necessarily is in the
best interest of the child when there already is a very
generous agreenent that the parti es have reached and t hat
provides for the full needs that the Court has found are
reasonable in light of its own revision of what M.
Stevens has submitted as Exhibit 1.

So for that reason, the Court would be inclined,
based on the parties’ stipulation and argunent, to deny
the notion for increase....

Thereafter, the court permtted appellant to present testinony
as to the child s expenses. The follow ng colloquy is relevant:

[ APPELLANT' S ATTORNEY]: ... | have shown you a copy of
what has been marked as Plaintiff’s Exhibit No. 1 and we
have as an anmount under clothing, $900. Can you explain
that in detail, M. Stevens, why $900 for Gabrielle per
nont h.

[ APPELLANT] : The breakdown woul d be actual cl othing that
she plays in, wears to school, shoes and costunes for her
activities and dry cl eaning.

[ APPELLANT’ S ATTORNEY] : Appr oxi mat el y how nuch of that is
for shoes?

10



[ APPELLANT] : Shoes? | would probably say about on the
average of about $100 to $150 per nonth.

[ APPELLANT' S ATTORNEY]: And your testinony is that you
need $100 to $150 per nonth for shoes?

[ APPELLANT] : Yes.

[ APPELLANT’ S ATTORNEY] : And that seens |ike — that’'s 12
pairs of shoes a year or so, naybe nore, why would you
have so many shoes for Gabrielle?

[ APPELLANT] : Well, first of all because she’'s grow ng,
second of all because good shoes cost a considerable
anmount of noney....

[ APPELLANT’ S ATTORNEY]: All right, and with regard to the
types of shoes, do you have to have nore than one
type?....

[ APPELLANT] : [ S] he has everything fromsandals to tennis
shoes, she has her baton shoes, ballet slippers, dress
shoes for church.

* * *

[ APPELLANT S ATTORNEY]: All right, nowwith regard to the
other clothing, would you tell H's Honor what other
clothing you have to buy and roughly go through the
expenses per nonth.

[ APPELLANT]: A typical nonth, usually jeans, dresses
dependi ng on whether it is sumer or winter, swmsuits
or heavy coats and underclothes, things |like that.

[ APPELLANT S ATTORNEY]: Can you give us a breakdown on
the kinds of clothing that you buy and what it cost you
to buy those per nonth.

[ APPELLANT] : Mostly, pant sets and dresses, dresses for
church, or for pictures or nore special things and | buy
her a | ot of pant sets so she can run around and pl ay.
Typically, 1 purchase things from Gynboree or Gap,
sonmetimes A d Navy, but an outfit, just a regular outfit
at Gynboree, on an average, a sweater, shirt or a pair of
little tights runs probably $60 or $70.

[ APPELLANT’ S ATTORNEY] : Ckay, and how many tinmes a nonth
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do you need to buy that or how much per nonth would you
spend on the jeans, dresses, and pants?

[ APPELLANT] : Jeans, dresses and pants? Probably at | east
$400.

* * *

[ APPELLANT' S ATTORNEY]: What do you have in addition to
that, Ms. Stevens?

[ APPELLANT] : Like | said, costumes for her events, shoes
for her events, anything additionally that she wants,
that she sees that she wants, | will get it for her, and
then —

* % %

[ APPELLANT' S ATTORNEY]: What other costs do you have
besi des the costunes for baton, as far as clothing is
concer ned?

* * %

[ APPELLANT]: OQther than regular clothing, like | said,
coats, maybe boots, just anything, it depends on what the
season is, but things outside of regular clothing wuld
be swi nsuits or coats or things of that nature, hats, and
then the costunes, |ike the baton costunes range, it
could be as cheap as $50, it could be as expensive as
$500. . ..

[ APPELLANT” S ATTORNEY]: And how many costune[s] do you
have to buy her per nonth?

[ APPELLANT]: It depends on the different routines she
has. It could be as little as one, as nmuch as three, it
depends.

* * %

[ APPELLANT’ S ATTORNEY]: GCkay, and the coats and boots
that you have to buy in the winter, are they nore
expensi ve?

[ APPELLANT] : The coats are.

[ APPELLANT' S ATTORNEY]: Wat do you pay in the wnter
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mont hs for coats and boots?

[ APPELLANT]: For a nice coat, probably at |east $100.
Boots, maybe $40 to $60 if they are nice boots, not snow
boot s.

* * %

[ APPELLANT' S ATTORNEY]: All right, are there any — as
far as the — wait, I'msorry, Your Honor, strike that,
let me — as far as child care expenses, are there — are
you incurring child care expenses now?

* * %

[ APPELLANT] : Okay, | originally planned on starting back

in April. 1 will be starting part tinme very soon worKki ng
around ny school schedul e which begi ns again in August,
but before | go back to school, I wll start working,

using ny real estate license to try and generate sone
incone. So that is a cost that I will have in the very
near future for work rel ated reasons.

* * %

[ APPELLANT' S ATTORNEY]: And with regard to incidentals,
what is included in incidentals on your financial
st at enent ?

[ APPELLANT] : Basically anything that she m ght want or a
pl ace that she might want to go. Not |ike a vacation,
but Iike, for instance, maybe the N Sync concert, we're
going to the N Sync concert in August, things |ike that,
pl aces |like that, places that she mght want to go,
things she mght want to do, birthday parties for her
friends or maybe for herself, things |like that.

[ APPELLANT' S ATTORNEY]: Are there any activities,
educati onal activities included?

[ APPELLANT] : Yes.
[ APPELLANT’ S ATTORNEY]: And what kind are they?
[ APPELLANT] : Museuns, things of that nature, any kind of

exhi bits, maybe an art exhibit. W do different things,
it depends.
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* * %

[ APPELLANT' S ATTORNEY]: Al right, and with regard to
recreation, you have an entry for recreation. Wat is
i ncluded in recreation?

[ APPELLEE'S ATTORNEY]: | thought that was part of
i nci dental s, Your Honor.

[ APPELLANT’ S  ATTORNEY] : They are two different
categori es.

[THE COURT]: It’s a separate category, the total is

$1, 250.

[ APPELLANT] : Recreation, that kind of falls into whatever
she wants to do or maybe a place that I mght want to
take her, like a short trip.

[ APPELLANT' S ATTORNEY]: Does that also include her
activities?

[ APPELLANT] : Some. W got [sic] to the novies a |ot.

* * %

[ APPELLANT' S ATTORNEY]: Ms. Stevens, is this financia
st at enent accurate based on what you need for Gabrielle?

[ APPELLANT] : Yes, | would say so.

The court indicated that it did not believe appellant’s
testinmony as to sone of the child s expenses. As to other
expenses, the <court considered many of them excessive and
unreasonable. It said:

Let ne say that although there was sonme nore
specifics provided, that nothing in the testinony from
Ms. Stevens really substantially changed the Court’s
under st andi ng of the way t hat these expenses are i ncurred
and the need for them As to clothing, as to none of it
were there any recei pts, although [appellant’s attorney]
said sonet hing about receipts, none were offered. M.
Stevens said she has themat hone, that is not the place
to have those receipts if you are comng to court.
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As to clothing, she says anything she sees that she

wants |I'Il get it for her and then we heard testinony
that there is clothing that is bought that she doesn’'t
wear, four pairs of shoes per nonth, I, A still can't

believe that that is $900 per nonth, and B, can’'t believe
it isinthe best interest of the child to be able to get
anything that she sees that she wants. | think that is
a horrible way to raise a child and noreover, |’ m not
even a hundred percent sure that she’s doing that.

The child care is not currently being incurred. M.
Stevens said things like it is possible in the near
future that we are going to do that, now we don’t in the

sumer, it’'s possible I'"m going to be going back to
school. On the other hand, she m ght be going to school
I nstead of day care. |If she goes to school instead of

day care, M. Freeman is going to be directly on the hook
for that under the parties’ agreenment, so again, it is
speculative and | don't find that that is an actua

expense currently being incurred. As to recreation, |I'm
i n no way convi nced that the expenses are any where cl ose
to as high as she testifies. The only way that they
coul d get there would be if she buys her, even during the
of f season, multiple twrling costunes per nonth and sone
of them would have to be in the nulti-hundred dollar
range, and again, | can’'t see howthat is appropriate for
a four-year old child and in her best interest.

As to health i nsurance, there is no actual incurring
of that cost because she’s got a famly plan that her

husband would already be paying for the rest of the
famly, so there is no cost for this child.

* * *

So for all those reasons, | don't see that the
addi ti onal evidence nakes any difference from what the
Court provisionally had found to be appropriate and in
the child s best interest. So I would still deny the
request for increase considering all that evidence.

Accordi ngly, by Order dated August 27, 2001, the court denied
appel lant’s request for a nodification of child support, stating
that “the current child support order in the anount of Three

Thousand Five Hundred Dollars ($3,500) per month will remain in
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effect and the Defendant will continue to pay other expenses as
agreed upon;....”

We shall include additional facts in our discussion.

DISCUSSION
I.

Appel | ant contends that the circuit court applied an incorrect
| egal standard in resolving the notion to nodify child support.
Further, given the substantial increase in appellee’s annual
salary, from $1.2 to $3.2 million, she mamintains that the court
abused its discretion in refusing to increase appellee’ s child
support obligation. Accordingto appellant, “[t]he Court’s hol di ng
flatly contradicts the basic principle that a child is entitled to
share in a parent’s affluence and good fortune.” Appellee counters
that “the court, withinits discretion, properly concluded that the
m nor child s needs were being nmet under the existing child support
award and that no nodification was necessary.”

Prelimnarily, we pause to review the legislative child
support schenme. To conply with federal |aw, the General Assenbly
enacted Maryland’s Child Support Guidelines (the “CGuidelines”) in
1989. See Maryland Code (1999 Repl. Vol.), § 12-201 et. seq. of
the Fam |y Law Article (“F.L."). The Guidelines went into effect
on the date of enactnent, because the General Assenbly regarded the

| egi sl ation as necessary for the imredi ate preservation of the

public health and safety....’” Jackson v. Proctor, 145 Mi. App. 76,
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89 (2002) (citation omtted); see Petrini v. Petrini, 336 Ml. 453,
460 (1994); Voishan v. Palma, 327 Md. 318, 322 (1992); C. N chol son
& C. Little, Past, Present and Future Child Support Guidelines 1in
Maryland, Mb. Bar J., May/June 2002, at 41, 42.

The Guidelines reflect a legislative attenpt 1) “to ‘renedy a
shortfall in the level of awards’ that do not reflect the actua
costs of raising children; 2) to ‘inprove the consistency, and
therefore, the equity of child support awards,’ and 3) to ‘inprove
the efficiency of court processes for adjudicating child support.’”
Voishan, 327 M. at 322 (citation omtted). Mor eover, “[t]he
gui del i nes are prem sed on the concept that ‘a child shoul d receive
t he sanme proportion of parental incone, and thereby enjoy the sane
standard of living, he or she would have experienced had the
child s parents remai ned together.’” Allred v. Allred, 130 Md. App.
13, 17 (2000) (quoting Voishan, 327 Ml. at 322).° Using the |ncone
Shares Moddel, the Guidelines establish “child support obligations
based on estinates of the percentage of incone that parents in an
I ntact household typically spend on their children.” Voishan, 327
Ml. at 322-23.

To further the purpose of the Quidelines, their use is
mandatory if the parents have a nonthly conbi ned adj usted i ncone of

$10, 000 or less. wills v. Jones, 340 Md. 480, 484 (1995); Voishan,

W note that no evidence was presented as to appellee's
standard of living or lifestyle. Neither side has raised any issue
as to appellee’s lifestyle, however.
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327 Md. at 331-32; Horsley v. Radisi, 132 Md. App. 1, 24 (2000).
Wen, as here, the parents’ conbined nonthly incone exceeds
$10, 000, the Guidelines do not apply. Barton v. Hirshberg, 137 M.
App. 1, 17 (2001). Rather, in an “above Guidelines” situation, the
statute confers discretion on the trial court to set the anount of
child support. See F.L. 8 12-204(d); see Voishan, 327 Ml. at 324,
Otley v. Otley, ___ M. App. ___, No. 1266, Septenber Term 2001,
slip op. at 28 (filed Novenber 1, 2002); Collins v. Collins, 144
M. App. 395, 442 (2002); Bagley v. Bagley, 98 M. App. 18, 39
(1993), cert. denied, 334 MI. 18 (1994). As we said in Chimes v.
Michael, 131 Md. App. 271, cert. denied, 359 Md. 334 (2000), “‘the
Legislature left the task of awards above the guidelines to the
Chancel l or precisely because such awards defied any sinple
mat hematical solution.”” I1d. at 289 (citation omtted).

When the statute and the case | aw speak of the inapplicability
of the Quidelines to cases involving nonthly parental incone of
nore than $10,000, it is clear that they nmean that the nunerica
conponent of the Cuidelines does not apply. W underscore that,
even in an above Cuidelines case, “[t]he conceptual underpinning”
of the Guidelines applies. Voishan, 327 Ml. at 322. As we said
earlier, the Quidelines are founded on the prem se “that a child
shoul d recei ve the sane proportion of parental inconme, and thereby
enjoy the standard of |Iliving, [that] he or she would have

experi enced had the child s parents remai ned together.” 1d. That
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rationale is no |less applicable here, nerely because this is an
above Cui del i nes” case.

Voishan al so suggests that, in an above CGui delines situation,
t he maxi mum support under the Guidelines is ordinarily the starting
point with regard to an appropriate child support award. I1d. at
325 (rejecting father’s position that a “‘reasonable approach’
woul d have been for the trial judge to assune that the maxi nmum
basic child support obligation |isted in the schedule ... applies
to those [with incone] in excess of $10,000 per nonth”). Thus, the
foundati onal concept that child support should be in an anount
consistent with the parents’ standard of living cuts across al
econonic lines, whether the parents are poor or wealthy.

When t he chancel | or exerci ses discretionwith respect tochild
support in an above Cuidelines case, he or she “nust bal ance the
best interests and needs of the child with the parents’ financia
ability to neet those needs.” Unkle v. Unkle, 305 M. 587, 597
(1986); see Collins, 144 M. App at 443. Several factors are
relevant in setting child support in an above Cuidelines case
They include the parties’ financial circunstances, Unkle, 305 M.

at 597, the “reasonabl e expenses of the child,” Voishan, 327 Ml. at

332, and the parties’ “‘station in life, their age and physi cal
condition, and expenses in educating the child[].’” 1Id. at 329
(citation omtted). W wll not disturb the trial court’s

di scretionary determination as to an appropriate award of child
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support absent |egal error or abuse of discretion. Wware v. Ware,
131 Md. App. 207, 240 (2000).

This case concerns a request to nodify child support.
Pursuant to F.L. & 12-104(a), “[t]he court may nodify a child
support award ... upon a showing of a material change of
ci rcunst ance.” The statute does not define the concept of

mat eri al change in circunstance,” however. Rather, the neaning of
t hat concept has been el ucidated i n several appellate decisions. In
particul ar, the case | aw has established that, for purposes of the
nodi fication of child support, a material change in circunstances
may be based either on a change in “the needs of the children or in
the parents’ ability to provide support.” Unkle, 305 MJ. at 597
(enphasi s added); see Drummond v. State, 350 M. 502, 509-10
(1998); wills, 340 Md. at 488-89; wagner v. Wagner, 109 Md. App. 1,
43, cert. denied, 343 M. 334 (1996). Moreover, the term
“material” has been construed to “limt[] a court’s authority to
situations where a change is of sufficient magnitude to justify
judicial nodification of the support order.” wagner, 109 M. App.
at 43 (footnotes and citations omtted).

Neverthel ess, a material change in circunstances does not
necessarily conpel a nodification. Rather, a decision regarding
nodificationis left to the sound discretion of the trial court, so

long as the discretion was not arbitrarily used or based on

incorrect legal principles. See Moore v. Tseronis, 106 M. App
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275, 281 (1995).

W enphasi ze, however, that the case |law indicates that the
nodi fication standard is a disjunctive one. Therefore, a court may
nodi fy child support based on one of two alternative grounds, i.e.,
a change in needs or a change in parental resources. As the Court
said in Drummond, 350 M. at 510, a “relevant change in
circunstance may occur when there is a change in the inconme pool
[of a parent] used to calculate the child support obligation.”

Here, the court found a material change in circunstances based
on the father’s $2 million increase in his annual salary, which
occurred subsequent to the original child support Agreenent.
Appel |l ee has not challenged the court’s finding of a material
change in circunmstance based on his incone. Therefore, that
finding is not before us.

II.

Al'though the court below found a material change of
ci rcunst ances based on the father’s increase in incone -- one of
the two alternative prongs specified above -- it declined to nodify
the child support award, because of the absence of a change in the
child s needs. The court rejected many of appellant’s expenses for
the child, either because the court did not believe appellant
really spent as nmuch as she cl ai ned, or because the court regarded
the expenditures as conpletely unnecessary and inappropriately

excessi ve and i ndul gent. Accordingly, despite the court’s finding
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that appellee’s incone had increased substantially, the court
deni ed appel l ant’ s requested nodification, based on the absence of
a change in the child s needs.”’

For the purposes of our analysis, we accept the court’s
factual finding that there was no change in the child s needs.
Nevert hel ess, as we have observed, the standard for a nodification
of child support is a disjunctive one. Therefore, in the court’s
di scretion, child support was subject to nodification based on a
change in the child s needs or, alternatively, a change in the
parent’s econom c resources. In other words, because the court
expressly found a substantial increase in the father’s econonic
resources, the court, inits discretion, could have determned to
nodi fy child support based on that change al one, notw thstandi ng
the lack of change in regard to the child s needs.

Based on our review of the court’s ruling, however, we are
unable to determne if the court recogni zed the disjunctive nature
of the standard applicable to a notion for nodification of child
support. Al t hough the <court found a material change of
ci rcunst ances based on appellee’s inconme, it never articulated the

elements of a material change in circunstance. Nor did it

7 Qur point is illustrated by considering the converse
situation. |If a parent’s incone plumets, he or she may well be
entitled to a reduction in the child support obligation, even when
there is no corresponding reduction in the child s needs. In the
same way, an increase in support may be warranted based on an
i ncrease in incone.
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acknowl edge that a substantial change in inconme, by itself, could
support a nodification. Moreover, the content of the court’s oral
ruling suggests that the court nay have believed that the
nodi fication standard is a conjunctive one, so as to require
appel l ant to denonstrate both a change in financial circunstances
and a change in the child s needs.?®

Even i f we perceived the court’s opinion as having recogni zed
the disjunctive elenents of the nodification standard, the court’s
opinion seens to indicate that the court regarded need as a
par anmount factor. Crediting what it called the “countervailing

argunment,” the court said that “the point of child support is to

take care of the needs of the child....” This |anguage suggests

® In his concurring opinion, Judge Al pert points out that the
trial judge is presuned to know the law. That legal principle is
not applicable here, however, because we cannot give the trial
judge the benefit of the doubt at the possible expense of the
child. cf. Lemley v. Lemley, 102 Md. App. 266, 295 (1994) (stating
that, “[i]n light of the conplexity of the issue” regarding a
nmonetary award, this Court was “unwlling to presune [from the
chancellor’s silence that] the chancellor properly considered”

husband’ s contributions to the marital hone). Moreover, this is
not a case in which the record shows, with “unm stakable clarity,”
that the court applied the disjunctive standard. See Hebb v.

State, 31 M. App. 493, 499 (1976).

As we noted, the judge focused on a needs analysis, wthout
acknow edging that the change in the father’s econom c position
could, by itself, support a nodification. Yet, many of the cases
t hat have applied the presunpti on have done so when the judge was
silent as to an issue. Because this is not a case in which the
trial judge was nerely silent as to the applicable law, the
presunption is rebutted. See, e.g., Ball v. State, 347 M. 156
206 (1997) (recognizing that a judge is presuned to know the | aw,
so long as “[n]Jothing in the record suggests otherw se”), cert.
denied, 522 U.S. 1082 (1998).

23



that the court considered dispositive its finding as to the absence
of any change in the child s needs. Wile the Iack of change in
the child s needs could have supported the court’s discretionary
deci sion not to increase child support, it did not conpel the court
to reach that result.

A child is entitled to a standard of |iving that corresponds
to the economc position of the parents. As the Court said in
Voishan, 327 Md. at 322, a child should enjoy “the same proportion
of parental inconme, and thereby enjoy the standard of |iving, he or
she would have experienced had the child s parents renained
t oget her.” That principle applies even in an above Cuidelines
case. See, e.g., Ware, 131 Md. App. at 240-41 (upholding a child
support award even though the wife had a “surplus of inconme” on a
nont hly basis and the child had “no unnet needs”); Bagley, 98 M.
App. at 35 (concluding, in an above Cuidelines case, that child
support award was not “consistent with the principles underpinni ng
the guidelines.”)

Nunerous cases from other jurisdictions recognize that an
increase in parental incone alone may justify an increase in child
support, even when there is no change in a child s needs. For
exanple, in Smith v. Stewart, 684 A 2d 265 (Vt. 1996), an above
Gui delines case, the court clearly refuted the notion that the
anount of child support is necessarily linked to a child s day-to-

day “needs.” Wat the court said is noteworthy:
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[ The father] argues ... that this discretion [to increase
a child support award] may be exercised only when there
is denmonstrated need for the children to receive the
addi ti onal anount. We disagree that the sole criterion
for determining the support amount for above-guideline-
income cases is the need of the child. The children are
entitled to share in family income if it grows after the
parents separate. See C.D., 160 Vt. at 500, 631 A 2d at
851 (ampunt of child support shoul d be based on policy of
nmeeting needs of children and having them share famly

inconme). Thus, the children are entitled to a part of
the “fruits of one parent’s good fortune after a
divorce.” In re Marriage of Nimmo, 891 P.2d 1002, 1007

(Col 0. 1995); see also Galbis v. Nadal, 626 A 2d 26, 31

(D.C. Ct. App. 1993)(children are “entitled to a |l evel of

support commensurate with the i ncome and | i festyle of the

parents”); Miller v. Schou, 616 So.2d 436, 437 (Fla.

1993) (child has a right to share in the good fortune of

his or her parent).

Id. at 268 (enphasis added).

The Vernont court also recognized that a parent cannot be
expected to increase the expenses for a child by spendi ng noney he
or she does not yet have, as a way to justify a request for an
increase in child support. 1d. at 269 (citing Nash v. Mulle, 846
S.W2d 803, 806 (Tenn. 1993)). Significantly, the court also
rej ected any suggestion that additional child support would nerely
enrich the nother as “di sgui sed additional maintenance.” Fromthe
court’s perspective, nothing in the evidence suggested that the
not her intended to use the increased support for her own benefit.
Smith, 684 A. 2d at 269.

Graham v. Graham, 597 A.2d 355 (D.C. 1991), also provides

gui dance. There, the nother sought to nodify a child support award

based on the father’'s increased inconme, from $100,000 to over
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$250, 000 per year. The trial court determ ned that the nother had
to establish a change in the children’s needs to warrant an
increase in child support. The Court of Appeals for the D strict
of Col unbia di sagreed, concluding that, “by itself,” a parent’s
increase in the ability to pay constitutes a proper basis to
i ncrease support, “w thout any proven increase in the needs of the
children....” 1d. at 356. To hold otherw se, it reasoned, would
eviscerate the disjunctive standard, which allows for a
nodi fication of support based either on a change in needs or a
change in parental resources. The appellate court added: *“By
insisting that there could be no increase in support wthout a
commensurate increase in the needs of ... the children, the trial
court effectively nullified [the alternative] prong of [the
nodi fication] standard.” I1d. at 357. The court added: “[We think
it proper that a material increase in the non-custodial parent’s
i nconme can be the basis for an increase in child support.... W
think it appropriate that a trial court nay act to ensure that
where there is a material increase in non-custodial parents’
financial resources, that these parents do not increase their own
standard of living without also ensuring that their children |ive
as well as they [do].” 1d. at 358.

Finley v. Scott, 707 So. 2d 1112 (Fla. 1998), is also
not ewort hy. There, in a paternity action |odged against a

pr of essi onal athl ete whose gross nonthly i ncone was approxi mately
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$266, 926, the nother sought child support of $10,000 per nonth.
The nother clained nonthly living expenses of $2128 for herself,
the parties’ one-year-old child, and another child who was not
fathered by the defendant. Wiile recognizing that a child is
entitled to share in the good fortune of his or her parent, id. at
1114, the trial court ruled that appellant’s request for $10,000 in
nont hly support “had no econom c rel evance to the bona fide actua
needs of the child.” 14 at 1114. Accordingly, it declined to
awar d t he gui del i ne anount sought by the nother of $10,011 a nonth.
Instead, the trial court awarded the sum of $5000 per nonth,

because it found this anpunt consistent with the actual and bona

fide needs of the mnor <child and the overall financia
circunstances of each parent....’” Id. at 1114-15 (citation
om tted). The court then ordered the father to pay support of

$2000 a nonth directly to the nother, and $3000 a nonth to the
guardi an of the property of the child. 1d. at 1115.

On appeal, the nother argued that the trial court erred in
failing to award the amount of <child support that she had
requested. She also clained that the court had no authority to
require any of the support paynent to be paid to “a guardianship
trust.” I1d. at 1115. The father cross-appeal ed, claimng that the
court abused its discretion in ordering paynent of $3000 to the
guardi an, because that sum “was in excess of the child s actua

needs.” Id.
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The Florida Suprenme Court affirnmed the trial court’s child
support award of $5000 a nonth. Id. at 1116. In regard to the
i ssue of “needs” and standard of |iving, what the Florida court
said is pertinent:

“In this case, the nother is raising the child on a
much | ower standard of living than woul d be established

by the father, if the child were living at his current
lifestyle [as a professional athlete] of $266,926.00

gross incone per nonth. He could well afford, for
exanple, a full time nanny, housekeepers, international
travel, residence in a mansion wth high attendant

expenses, and transportation i n expensi ve aut onobi |l es—a
portion of which could be allocated to this child. These
expenses could easily equate to the $5,000 per nonth
found appropriate by the trial court.

However, the nother is not able, in this case, to
live at that standard of |iving. She nust provide for
hersel f and her other two children. They cannot benefit
fromthe child support paid for this child, although the
nother tried to do so, and has been properly reprimnded
by the trial court for that effort. At her standard of
living, the trial court found that only $2,000.00 was
actually being spent on this child. However, 1if the
father’s child support obligations are limited to this
level, the child will not share 1in her father’s much
higher standard of 1iving and lifestyle. Clearly the
‘needs’ of this child should not be solely based on what
the mother can afford to spend on her, consistent with
the mother’s much lower standard of 1living. That also
would be inequitable.”

Id. at 1117 (citation omtted) (enphasis added).

Hector v. Raymond, 692 So.2d 1284 (La. C. App. 1997), cert.
denied, 695 So. 2d 978 (La. 1997), is also illumnating. The case
involved an illegitimte child born to a father who was a
prof essional football player. The father earned approximtely

$150,000 in 1993 as a player with the New York G ants. Based on
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that inconme, the father was ordered to provi de health i nsurance and

pay monthly child support of $1200, plus $300 a nonth for a

revocabl e educational trust. \Wen the father was traded to the
Detroit Lions in 1996, he received a signing bonus of $1.2 million
and a salary of $4.5 mllion payable over three years.

Accordingly, the nother sought an increase in child support,
claimng a change in circunstances based on the father’s increased
income. I1d. at 1285.

The trial court increased the father’s child support paynents
to $6000 per nonth, but required $4000 of that sumto “be placed
monthly in a court-supervised investnment account for [the child]
with [appellee] as trustee of the account ‘in order to help insure
that noney for the child s future support will be avail abl e shoul d
sonet hi ng happen to [appellant].’” 1d. at 1286. On appeal, the
father contended, inter alia, that the trial court erred “in
increasing his child support obligation to $6,000.00 without
considering the evidence of the needs of the mnor child and in
exceedi ng the proper scope of child support by allocating part of
the noney to be deposited in an account for the child s future
benefit.” Id.

The Loui si ana court uphel d the award of $6000 a nonth, despite
the nother’s failure to present evidence that the child s needs
amounted to $6000 per nonth. Id. at 1287-88. The court was

satisfied that the support order properly took “into consideration

29



the standard of living that [the child] would be entitled to were

he to reside with his father.” I1d. at 1288. Moreover, the court
determ ned that the child was entitled to the sanme “lifestyle that
woul d be available to a minor child born to a legal union.” 1Id

Concl udi ng that the support award of $6000 per nonth was “just,

| egal , and proper,” it ordered the father to pay that sumas child

support, but without any trust restriction. Id. at 1287, 1288.
What the Louisiana court said, 692 So. 2d at 1287, is pertinent:

This case presents an unusual fact situation....
[ The parties] were never married to each other. Thus,
[the child] has never enjoyed his father’s standard of
living because he has never resided with his father.
Al though [the nother] is now asking for additional
support, she testified that she has been able to supply
all of [the child s] needs with the $1,200.00 she was
previously receiving in child support.... She wants the
additional award so that she and [the child] can get a
pl ace of their own, and she testified that to do so, she
would need a total of approximately $2,500.00 to
$3, 000.00 a nonth. The ampount requested represents two
percent or less of [the father’s] current nonthly i ncomne.
The trial court awarded her nearly doubl e t he amount t hat
she requested but ordered that two-thirds of the award be
placed in trust for the future based on the reasoning
that [appellant’s] career with the NFL was extrenely
specul ati ve and could be cut short at any tine.

In rejecting the use of a trust vehicle, the court reasoned:

Qobviously, the trial court agreed with [appell ee]
that “the needs of the minor child in this case are |ess
rel evant and the ability of the father to pay is nore
determ native of the appropriate award of child support.”
It realized that essentially all of [the child s] needs
were currently being satisfied because it only awarded
$2,000.00 a nonth for his current support but attenpted
to provide [the child] with an insurance policy for the
future due to the obvious instability of NFL enpl oynent.

While the trial court’s approach is reasonable in
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fact and while we do not disagree that the length of a

prof essional football player’s career is uncertain at

best, there is no certainty in anyone’s |life that they

will not be disabled and unable to work in the future.

Unfortunately, we find no authority in the |law for such

future planni ng techni ques and choose not to establish a

precedent for such decisions in the future. Therefore,

we set aside that portion of the trial court’s judgment

ordering that $4,000.00 per nonth be placed in a court-

supervi sed i nvest nent account.
Id. at 1287.

Many other cases support the general proposition that a
child s needs are not the exclusive consideration in resolving a
request for nodification of child support, particularly in an above
Quidelines situation. See, e.g., In re Marriage of Nimmo, 891 P. 2d
1002, 1007 (Colo. 1995) (stating that “[t]he guidelines were not
enacted to prevent an increase in a child s standard of living by
denying a child the fruits of one parent’s good fortune after a
divorce.”); Pratt v. McCullough, 654 N E.2d 372, 373 (Chio Ct. App.
1995) (recognizing that father’s “enornmous increase in income due
to his lottery winnings constitutes a change of circunstance
substantial enough to require a nodification of the anpbunt of the
existing child support order.”; “[Aln increased econonic need is
not a requirenment for obtaining an increase in child support....”),
appeal denied, 650 N. E.2d 481 (Chio 1995); Miller v. Schou, 616 So.
2d 436, 438 (Fla. 1993) (“[T]he need of the child is only one of
several factors to be considered in determning an appropriate

anount of support”; “Wthout knowing [the father’s] financial

status it would be inpossible for the trial court to determ ne the
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appropriate anount of the increase in support to allow ... [the]
child to share his good fortune.”); Ball v. wills, 438 S.E. 2d 860,
866 (WVa. 1993) (concluding that, with respect to child support,
trial court erredinfailing to consider father’s increased i ncone,
even though all of the children’s needs had been nmet). See also
Moulds v. Bradley, 791 So. 2d 220, 226 (Mss. 2001) (“The marked
di sparity between [the father’s] income and the anmount he is
required to pay in child support warrants that this issue be
revisited by the Chancellor.”); In Re Marriage of Bohn, 8 P.3d 539,
542 (Colo. C. App.) (stating that child “was entitled to benefit
fromher father’s windfall” of lottery winnings; “Nothing in the
child support statute precludes the trial court from ordering a
support paynment that exceeds the known needs of the child.”), cert.
denied, 2000 Col o. LEXI S 1046 (Col 0. 2000); Connell v. Connell, 712
A . 2d 1266, 1270 (N.J. Super. C. App. Div. 1998) (concluding that
father’s inheritance warranted nodification of child support);
Green v. Scott, 687 So. 2d 655, 658 (La. C. App. 1997) (upholding
increase in child support after father won lottery).

In sum although the decision as to a nodification of child
support is a discretionary one, the decision nust be founded on the
application of correct legal principles. Because thetrial court’s
ruling suggests that it did not recognize the father’s substanti al
I ncrease in inconme as an independent, valid ground on which the

court, in its discretion, could have increased child support, we
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vacate the Order and remand for further proceedings. W express no
opi ni on, however, as to how the court should resolve the notion.
III.

As we noted, the court rejected sonme of the child s expenses
as unnecessary and inappropriately extravagant. It was
understandably offended by what it perceived as nmaterna
decadence. ®

As one court has put it, when a case involves one parent who
is unusually rich, “*[t]he crux of the difficulty is settling on
whose standard of living determnes the “needs” of this child.””
Finley v. Scott, supra, 707 So. 2d at 1117 (citation omtted).
Nuner ous deci sions fromother jurisdictions reflect the viewthat,

with respect to child support, “need” is an elastic concept that

’ The concurring opinion criticizes the majority based on its
belief “that the majority suggests that a trial court nust accept
extravagance or over-indul gence [even] where it believes that such
conduct is not in the best interest of the child....” The
concurrence has m sconstrued the majority opinion.

It is axiomatic that the chancellor’s decision nust be

predicated on the best interest of the child. Mor eover, the
chancellor is vested with the responsibility to determ ne what is
in the child s best interest. Therefore, the chancellor was

entitled to determ ne that appellant’s proposed expenditures for
the child are so excessive and indul gent that they are not in the
child s best interest.

Child-rearing philosophies are deeply personal, however.
Wthin the paraneters of the law, parenting is subject to limted
governnmental intrusions. In this case, we have nerely attenpted to

point out that, wthin reason, the extent to which material
i ndul gences are appropriate for a child is a personal decision that
generally falls within the domain of parental discretion, and is,
of course, affected by the parents’ econom c circunstances.
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varies with the particul ar econom c circunstances of the parties.
W turn to consider sonme of these cases, as they may provide sone
gui dance to the court on renmand.

In Miller v. Schou, supra, 616 So. 2d 436, the Florida Suprene
Court explained that, “consistent with an appropriate |life style,”
id. at 439, a court does not award support to the child of a nulti-
mllionaire in the same anobunt as it would award when “the paying
parent makes a nodest living,” even though “technically the child s
basi ¢ survival needs would be the sanme in each case....” Id. at
438. As the court observed, “the determnation of ‘need in
awar di ng child support takes into account nore than just the basic
necessities of survival.... The child of amlti-mllionaire would
be entitled to share in that standard of living ... and would
accordingly be entitled to a greater award of child support to
provi de” for various luxuries, “even though provision for such
items would not be ordered in a different case.” I1d. (interna
citation omtted).

Harris v. Harris, 714 A 2d 626 (Vt. 1998), is to the sane
ef fect. There, the father, a physician, argued that the court
erred in awarding child support in excess of the children s needs.
The court recognized that the concept of need varies with the
famly’' s standard of living. 1d. at 632. Thus, even if the nother
coul d have net the children’s “basic needs” on “less support,” the

court said that she was not precluded fromreceiving an i ncrease in
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support. Id. at 633. The court observed: “Reasonable needs of
affluent children may include itens that would be frivolous for
children of less-well-off parents.” Id. See also Hubner v.
Hubner, 114 Cal. Rptr. 2d 646, 655 (Cal. C. App. 2001)
(recognizing that trial court’s findings as to the child s needs
may be affected by whether a parent “is nerely rich or is very
rich”), review denied, 2002 Cal. LEXIS 1712 (Cal. March 13, 2002).

The cases cited above recogni ze that the concept of “need” is
relative, alnost netaphysical, and varies wth the particular
ci rcunstances of the people involved, as well as their culture,
val ues, and wealth. To be sure, many people, adults and children
al i ke, have far nore than they truly “need” to survive, or even to
live confortably. On the other hand, there is virtually no limt
to the luxuries that many extrenely wealthy celebrities seem to
enjoy regularly. Even anong niddle class popul ations, there is a
range of tastes with varying costs. Wile sone Maryl anders are
anply satisfied with a vacation in Ocean Cty, others prefer to
vacation in places like Martha s Vineyard, despite the fact that
both beaches front on the Atlantic Ccean. Sinply put, given a
choi ce between rhinestones and rubies, many people opt for the
|atter if they can afford to do so.

In the court’s view, the child sinply did not “need” nore than
$42,000 a year in child support. Therefore, it was of no nonent

to the court that appellee had agreed to pay that sum when his
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earni ngs were about one third of what he was earning at the tine of
t he nodification hearing. Achild of amulti-mllionaire generally
expects a lifestyle of unusual privilege and advantage. | ndeed,
the Court of Appeals has recognized that there are a “nmultitude of
different options for incone expenditure available to the
affluent.” Voishan, 327 M. at 328. Simlarly, we have said that

children of wealth “are entitled to every expense reasonable for a

child of ... affluence.” Bagley, 98 MI. App. at 38. Thus, child
care that is not work related, private school, sunmer canp,
| essons, luxury vacations, designer clothes and shoes, toys,

travel, cultural and recreational activities, and other materi al
privileges are anong the extravagances enjoyed by famlies of
substantial wealth.

Iv.

As we indicated, in its ruling the trial court relied, in
part, on the fact that the parties had never been married to each
other. As aresult, the court observed that the child was not just
accustonmed to her father’s wealthy econom c status.

Achild s entitlement to support does not turn on the parents’
marital status at the tine of the child s birth, nor may the court
put a child at an econom ¢ di sadvantage nerely because the parents

had never been united in marriage. Jackson, 145 Md. App. at 92-93.

" Excl usi ve of the cost of private school tuition, appellee’s
current child support payment of $42,000 a year represents |ess
than 2% of his current incone.
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As with children of divorce, children born out-of-wedlock are
entitled to “fairness and equity” in regard to child support. w.s.
v. X.Y., 676 A 2d 179, 182 (N.J. Super. Ct. App. Div. 1996).

Regardl ess of whether a child is born out-of-wedlock or to
parents whose nmarri age ended in divorce, every childis entitledto
a level of support comensurate with the parents’ economc
position. A systemthat rewards those children whose parents were
once married to each other, or who had at least |ived together
woul d contravene the objective of the Guidelines “to achieve equity
and consi stency in child support awards.” Jackson, 145 Md. App. at
92. It follows that, in ascertaining the appropriate |evel of
support in an above Cuidelines case, the court’s decision should
not turn on the fact that the child never lived with the parents as
part of one househol d.

What we said in Jackson, 145 MI. App. at 92, is pertinent
her e:

Under the [l]ncone [S]lhares [Model, the child is

entitled to a standard of living that corresponds to the

econonic position of the parents. The child of a
mllionaire ought to have a lifestyle of advantage....

* * %

W see no sound public policy in adopting a system
of cal cul ating child support in an above gui delines case
that rewards a child whose parents were married, but
deni es equal advantages and econom c opportunities to a
child whose parents were not marri ed.

Based on the foregoing, it would be i nproper for the court to

fashion a child support award based on the fact that the child had
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never enjoyed living with the parties as part of a traditiona
famly unit, and was i nstead used to two parents of unequal wealth.
To the extent that the court’s ruling was predicated on the view
that appellant was not entitled to an increase in support because
the parties never resided together, the court erred.

V.

The court bel ow was evidently concerned that appellant woul d
personal ly benefit from a nore generous award of support. A
custodi al parent of a child whose non-custodi al parent is extrenely
wealthy wll inevitably reap sone benefits. Smith v. Stewart,
supra, 684 A 2d at 269 (recognizing that “increased child support
necessarily has an incidental benefit for the custodial parent”).
To illustrate, if the wealth of the father justifies the child s
residence in a wel| appoi nted hone i n an upscal e nei ghbor hood, wth
a large screen television and a playroom as well as |uxurious
vacations, the child obviously cannot live in the house al one or
travel by herself. In this case, however, there was no evidence
that appellant had m sappropriated the child s noney for herself,
or that she sought the increase as a way to enrich herself.

In fashioning its decision, the court was al so concerned t hat,
because of the nature and unpredictability of appellee s career,
appellee’s current wealth may be short [|ived. G ven that
uncertainty, the court decided to all ow appellee to retain nost of

his noney for the proverbial rainy day.
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Al t hough appellee has a |imted career expectancy, we do not
believe that it is appropriate for a court to nmake a child support
determ nation on the basis of events that have not yet occurred.
Life is, after all, full of uncertainty. Further, the court’s
reasoning conflicts with the principle that a childis entitled to
a level of support comensurate with the parents’ econonic

posi tion. As appellant observes, it is “precisely because the

father’s long range earning potential ... is conparatively short,
that there is ... nore justification for presently setting aside
substantial funds for child support.” Put another way, given that

appel l ee’s resources may, indeed, dimnish in the future, it is
appropriate for the court to allowthe child to share the father’s
wealth while it exists.

Moreover, if and when appellee experiences a reduction in
i ncome, as the court anticipated, he would be entitled to file for
a downward nodification of his child support obligation. At that
time, the court would be able to exam ne and consider all the
rel evant facts and circunstances, and set the appropriate child
support award. See Unkle, 305 Md. at 597 (rejecting “in futuro
nodi fication” of child support). Because that situation had not
materialized as of the time of the hearing, we conclude that the
court’s decision as to child support should have been nmade on the
basis of the father’s present econom c status.

W also agree with appellant that the court’s analysis was
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flawed to the extent that it relied on the parties’ 1998 Agreenent
as a basis to deny the request for an increase in child support.
That Agreenment did not preclude nodification of child support.
Moreover, since the tinme that the Agreenent was executed, the
father’s inconme has nearly tripled. Inlight of that circunstance,
the court could have exercised its discretion to nodify the child
support obligation.
CONCLUSION

In cases involving an increase in parental incone of the
magni t ude present here, numerous courts have rejected an approach
to nodification of child support that |inks an increase in support
to an item zed increase in the child s needs or a denonstrated
increase in child-related expenses. Based on the disjunctive
standard applicable to a request for nodification of child support,
the circuit court erred to the extent that it considered
di spositive the nother’'s failure to prove a change in the child' s
needs and expenses. In doing so, the court overlooked the
alternative prong of the material change in circunstances standard,
which permts a discretionary nodification of child support based
on a change in parental incone.

Accordingly, for all of the reasons articul ated above, we
shal |l vacate the court’s order and remand for further proceedings.
On renmand, the could should consider and apply the disjunctive

standard that governs a nodification request. W underscore,
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however, that we express no opinion as to whether any change in

child support is appropriate.

HHRCHRE T 0tRT FOR “ARKE ARURDED

COUNTY FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION. COSTS
TO BE PAID BY APPELLEE.
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| concur in the result but seriously question sonme of the
reasoni ng and concl usi ons declared by the najority.
At part Il of this opinion, the najority opines:

Based on our reviewof the court’s ruling, we cannot
determ ne whether the court recognized the disjunctive
nature of the standard applicable to a notion for
nodi fication of child support. Although the court found
a material change of circunstances based on appellee’s
inconme, it never articulated the elements of a materi al
change in circunstance. Nor did it acknow edge that a
substanti al change in inconme, by itself, could support a
nodi fi cati on. Instead, it appears that the court
bel i eved that the nodification standard is a conjunctive
one, which required appellant to denonstrate a change in
financial circunmstances and a change in the child s
needs.

Slip op. at 22.

Because the court did not fully consider the inportance

of the change in the father’s econom c position as an

alternative basis on which to nodify support, we shall

vacate the judgnent....
Slip op. at 23.

| disagree with the nmmjority’ s conclusion above stated.
Inmplicit in the trial judge' s reasoning (see pages 5 - 8 of the
slip opinion) is the recognition that the court could award an
increase in child support but, for the reasons stated, chose not to
do so. A reasonable reading of the trial court’s analysis
i ndi cates that the judge believed that an increase in the weal th of
a wealthy dad did not “automatically” entitle the child to an
increase in support. A judge is presuned to know the Iaw and “is

presuned to have perfornmed his duties properly.” Lapides v.

Lapides, 50 Mi. App. 248, 251 (1981).



To the extent that the majority suggests that a trial court
nmust accept extravagance or over-indul gence where it believes that
such conduct is not in the best interest of the child, | strongly
di sagree. See part |11 of the opinion.

| do, however, agree with the mjority that it is not
appropriate for a court tolimt the amount of child support on the
basis that the appellant has a |imted career expectancy. Wile |
di sagree with this aspect of the trial judge' s decision, it does
tend to indicate that the trial judge recognized that he had a
choice, i.e., he could increase child support based on appellant’s

substanti ated i ncrease in income but chose not to do so, theorizing

that the increase would be short lived. |In any event, if and when
mat eri al ci rcunst ances  change, appel | ant can then seek
nodi fi cati on. Wiile | do not suggest the trial court should

i ncrease the anmount of child support because of the increased
income, | would remand because the trial court should not have

considered appellee’s Iimted career expectancy.



