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Appel I ant, Philip R Sodergren, appeal s a decision by the Grcuit
Court for Howard County granting appellees’ notion for summary
judgnment. He presents one question:

Whet her the trial court erred in holding
that a privilegeto defame arisinginthe context
of thelitigation process protects appelleesin
t hi s acti on, who published defamatory letters
concerni ng appel I ant as part of the settl enment of
a prior action.

FACTUAL BACKGROUND

Thi s case i nvol ves cl ai ns of defamati on and i nvasi on of privacy
arisingout of twoletterswitten by appellee Dr. Gary L. Smth on
behal f of appell ee The Johns Hopki ns University Applied Physics
Laboratory (“APL")! as part of asettlement agreement in a federal
lawsuit filed by Patricia Herchenroeder. Sodergren and APL were both
def endant s i n Herchenroeder’ s | awsuit, which eventual |y settl ed out of
court. Pursuant to the ternms of the settlenent, neither APL nor
Sodergren admtted liability, and Herchenroeder di sm ssed all cl ai ns
agai nst Sodergren and APL with prejudice.

As part of the agreenment, APL issued witten apologies to

Her chenr oeder and, al so, to Warren Boord, who was not a party tothe

federal | awsuit.? Sodergren did not signthe settlenent agreenent or

1Smith was the Director of APL at al pertinent times.

2 The federd lawsLit involved alegations that Sodergren had sexudly harassed Herchenroeder
when Sodergren was her supervisor at APL. Herchenroeder aso alleged that, after she rebuffed
Sodergren’ s advances, he retdiated by filing plagiarism charges againgt her. Sodergren made formal
plagiarism charges against Herchenroeder and Warren Boord. Boord was not aparty in the

(continued...)
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theletters and was, infact, vehenently opposed to both. Moreover,
t he agreenent was not subject to approval by the federal court.

The settl enment agreenment contained the follow ng | anguage
pertinent to the letters of apol ogy:
2. Letters

Dr. Gary L. Smith, Director of APL, shall
execute originals of theletters attached hereto
as Exhibits A-1 through A-6,[3 and APL shall
deliver these letters to Thomas L. MCally,
Esquire, within 5 business days after the
execution by all parties of this Settl ement
Agreement and General Releases and of the
Covenants Not to Sue attached to and i ncor por at ed
inthis Agreement. APL acknow edges that M.
Soder gren obj ects to Ms. Herchenroeder and M.
Boor d bei ng provi ded wi th Exhi bits A-3 and A-4 by
APL. Notw t hstandi ng any ot her provisions in
t hi s Agreenent, including but not limtedtothe
Confidentiality Cl ause, Paragraph 5 bel ow, Ms.
Her chenroeder is free to di ssemnate Exhibits A1
t hrough A-6 as she sees fit.

* % %
9. Agreenment Not Admissible In Future

Proceedi ngs.

This Agreenent is intended to be
i nadm ssi bl e, inevidence or otherw se, i n any
future judicial or adm ni strative proceedi ngs,
except that:

* % %

(b) this Agreenent and the exhibits thereto
| abel ed A-3 and A-4 may be referred to, and
nothing in this Agreement shall nmake them

?(...continued)
Herchenroeder litigation, but he did make complaints within the Johns Hopkins University system.

3 The letters of apology were attached to the settlement agreement as Exhibits A-3 and A-4.
The other letters referenced in this paragraph did not pertain to Sodergren.
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i nadm ssible, in any action brought by M.
Sodergren based upon the providing to Ms.
Her chenr oeder and/ or M. Boord, or the subsequent
use of publication, of Exhibits A-3 and A-4.

* % %

19. Suit Regarding Exhibits A-3 and A-4.

Not hing i nthi s Agreenent shal |l be construed
to prevent or imt M. Sodergren frombringi ng
an action against Dr. Gary Smith and/ or APL,
based upon Exhi bits A-3 or A-4, and nothingin
t hi s Agreenent shal | be construed to prevent or
l[imt Dr. Gary Sm th and/ or APL frombri ngi ng an
action agai nst M. Sodergren with respect tothe
subj ect matter of Exhibits A-3 and A-4.

The | etters of apol ogy to Herchenroeder and Boord, signed by Dr.
Gary L. Smith, were identical and read as foll ows:

On behal f of APL | sincerely apol ogi ze for
the totally inappropriate and unfounded char ges
of pl agi ari smthat Phil Sodergren | odged agai nst
you. Despite the findings of the Screeni ng Panel
conpletely vindicating your actions and
expressing concern that Phil Sodergren was
not i vat ed by strong enoti on and cl ouded j udgnent ,
he pursued t hese charges wi th The Johns Hopki ns
Uni versity, possi bly jeopardizing your
reput ati ons outside the Laboratory. Hi s action
i n appeal i ng the Screeni ng Panel’ s fi ndi ngs was
consi stent with our policy, but didnot exhibit
good j udgnent. Al though the University affirnmed
t he Screeni ng Panel ' s fi ndi ngs t hat you di d not
pl agi ari ze, | knowhowupsettingthe plagiarism
char ges nust have beento you. | regret the pain
and suffering that thesetotally inappropriate
and unf ounded char ges have caused you and your
famlies.

Al t hough Sodergren objectedtothe letters, he signed a “Gener al
Rel ease and Covenant Not to Sue” that was attached to t he agreenent as

Exhi bit D-2. This docunent rel eased Herchenroeder fromliability
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“arising out of Ms. Herchenroeder’s enpl oynment with APL or SEG [4 or
the term nati on of her enpl oynment with APL, and any ot her cl ai ns,
actions or causes of action, [ which arose at any tine prior tothe

dat e of this Agreenent.” Sodergren’s General Rel ease and Covenant Not
to Sue, attached to the agreenment as Exhibit D2, contains the
fol |l owi ng | anguage: “[T] hi s paragraph does not rel ease APL, The Johns
Hopki ns University, or their agents or enpl oyees. Moreover, this
Rel ease (and Covenant Not to Sue) shall not apply to acts of the
Rel easees whi ch occur after the date of the execution of this Agreenent
by M. Sodergren.”

As i ndi cated, theletters concerned pl agi ari smcharges nade by
Soder gr en agai nst Her chenr oeder and Boord. 1n 1994, Sodergren al |l eged
t hat t hey had used his and ot hers’ research wi thout attribution. Wen
he recei ved no sati sfaction fromHerchenroeder’s and Boord’ s superi ors,
he filed a formal conplaint with the APL Screeni ng Panel .

The Screeni ng Panel reviewed the matter and found t hat Soder gren
had brought the al |l egations “i n some senbl ance of good faith” but that
there was no plagiarism

The Panel concl udes that the all egations
made by M. Soder gren of plagiarismonthe part

of M. Boord and Ms. Herchenr oeder are wi t hout
merit. The Panel further concl udes that the

4 SEG was Herchenroeder’ s then-current employer.

® Therdease ligs a variety of possible causes of action that could be brought, but the rleaseis
intended to be generd, and the list is not inclusive.
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al | egati ons were brought by M. Sodergren (a) in

sone senblance of good faith but with his

j udgnent cl ouded by enotionalism (b) partially

due to a | ack of under standi ng occasi oned by hi s

enoti onal frame of m nd; (c) partially w thout

due care; and (d) following a pattern of

interactions whose cunulative effect 1is

i nappropriate. The Panel believes that M.

Sodergren’s all egati ons can not be revi ewed

sinply as manifestations of good faith

nm sunder st andi ngs. The Panel believes that M.

Sodergren’ s al | egations of plagi ari smrepresent

actions that are inappropriate, inspired by

strong enotionalismand cl ouded judgnent.

Sodergren did not agree wth the definition of plagiarismused by
t he Scr eeni ng Panel and appeal ed t he deci sion to the Johns Hopki ns
University (“JHU’) Provost, Dr. Joseph Cooper. Dr. Cooper reviewed t he
matter and i ssued written findi ngs uphol di ng t he Scr eeni ng Panel ’ s
decision. Inlight of these deci sions, Sodergren was subsequently
di sciplined by APL by reprimand and a three week suspensi on.
On July 2, 1998, Sodergren filed a conpl ai nt agai nst Smth and APL

cl ai m ng def amati on, fal se light invasion of privacy, and unreasonabl e
publicity to private |life of a person invasion of privacy. These
cl ai ns wer e based on t he publication of the apol ogy | etters pursuant to
the settl enment proceedings. APL and Smth filed their answer to
Sodergren’ s conpl ai nt on Novenber 10, 1998, and on May 14, 1999, they
filed anotionfor summary judgnent. The notion for summary j udgnment
set forth several grounds in support:

1) an absolute privilege protects the Def endants

fromliability as to all counts because the
| etters were published during the course of a
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judicial proceeding; 2) the letters are
st at enent s of opi nion not recognizabletoathird
party as defamatory, and t hus are not acti onabl e;
3) the Plaintiff has not put forth evidence of
any harmsuffered as a result of the all eged
def amat ory statenment; 4) Count Il (falselight
i nvasi on of privacy) fails becausethe Plaintiff
has not put forth evidence of the necessary
“publicity”; 5) that Count 111 (unreasonable
publicity of private facts) fails because the
Plaintiff cannot showthat theletters contained
private i nformati on, and cannot showthat the
| etters were subject to excessive publicity; and
6) lastly, punitive danmages are not availableto
the Plaintiff because thereis no evidence that
Dr. Smth knewthe statenentsintheletters were
false at the tinme they were witten.

The circuit court held a hearing onthe noti on on Novenmber 24,
1999, and took the matter under advisenent. The court issued an
ext ensi ve opi ni on on July 24, 2000, granting the notion for sumary
j udgnment on the grounds that theletters were subject tothe absol ute
privil ege accorded “statenments nade by j udges, attorneys, parties and
wi t nesses during the course of ajudicial proceeding.” This appeal
fol | owed.

DI SCUSSI ON

St andard of Revi ew

A sunmmary judgnment notion is not a
substitute for trial. Rather it is used to
di spose of cases when there i s no genui ne di spute
of material fact and the noving party isentitled
tojudgnent as amatter of | aw. The standard for
appellate review of a trial court's grant of
summary j udgnent i s whether thetrial judge was
legally correct in his or her rulings. I n
granting anotionfor sunmmary judgnment, thetrial
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j udge may not resolve factual disputes, but
insteadislimtedtorulingonmtters of | aw
: I f any i nferences may be drawn fromthe
wel | -plead facts, thetrial court nust construe
those inferencesinthelight nost favorableto
t he non-novi ng party. The exi stence of a di spute
as to sonme non-material fact will not defeat an
ot herwi se properly supported notion for summary
judgnment, but if thereis evidence upon which the
jury coul d reasonably find for the non-novi ng
party or material facts in dispute, the grant of
summary judgnment i s inproper.

Okwa v. Harper, 360 Md. 161, 178, 757 A.2d 118 (2000) (citations
omtted).
Ther e appears to be no di spute of material fact in this case.
Rat her, the issueis whether thecircuit court correctly ruled, as a
matter of |l aw, that theletters that formthe basis for Sodergren’s
clai mwere covered by the absolute privilege relating to judicial
pr oceedi ngs.
The Circuit Court’s Ruling
The applicability of the absolute privilegeto settlenment matters
isoneof first inpressionin Maryland. Accordingly, thecircuit court
conducted a thorough revi ew of the case |l aw, both in Maryl and and
el sewhere, before issuing a detailed ruling. The circuit court’s
conclusions were as follows:
Al t hough t he Maryl and appel | at e courts have
not yet addressed t he i ssue of absol ute privil ege
i nthe context of settl enent docunents, existing
case | awsupports aninterpretation consistent

wi th ot her jurisdictions affordi ng an absol ute
privilege to settlenment related docunents
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publ i shed during the course of a judicial
pr oceedi ng. The failure of the settlenent
docunents to be part of the court record does not
af fect such aresult, nor does the publication of
the letter to Warren Boord.

Sinply stated, “public interest in free
di scl osure” during settl enent outwei ghs the “harm
to i ndi vi dual s who may be def aned.” See Adans v.
Peck, 288 Mi. [1] at 5, citing Maurice v. Wrden,
54 md. 233 (1880). Despitethe alleged |l ack of
procedural safeguards, it is apparent that
privil eged settl ement agreenents are necessary to
the “free and unfettered adm nistration of
justice”; and for the “process to function
effectively, those who parti ci pate nust be abl e
to do so wi t hout bei ng hanpered by the fear of
private suits for defamati on.” Adans v. Peck, at
5. For these reasons the letters of apol ogy
i ncorporated within the settl enent agreenent
bet ween APL and Her chenr oeder are extended an
absol ute privil ege. Thus, the Defendants’ notion
for summary judgnent will be granted.

The Absol ute Judicial Privilege

Si nce 1888, Maryl and has recogni zed an absol ute privil ege coveri ng
statenents, including defamatory statenents, “utteredinthe course of
atrial or contained in pleadings, affidavits, or other docunents
related to a case.” Wbodruff v. Trepel, 125 Md. App. 381, 391, 725
A. 2d 612, cert. denied, 354 Md. 332, 731 A 2d 440 (1999); see Adans v.
Peck, 288 Md. 1, 4-5, 415 A. 2d 292 (1980). The privilege shields the
per son who publ i shed the statenent fromliability, evenif that person
“knewt hat the statenent was fal se, publishedit with nmalice, or acted
i nan ot herw se unreasonabl e manner” and regar dl ess of whet her t he

defamat ory statenment was even rel evant to the court proceedings.
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Woodr uff, 125 Md. App. at 392. See al so Inperial v. Drapeau, 351 M.
38, 44, 716 A 2d 244 (1998).

As a matter of public policy, the balanceis
struck heavily in favor of the free discl osure of
information during a judicial proceeding. In
order to achieve this balance, those who
participate inthe judicial process nust be able
to do so without the specter of potential civil
liability for defamation hangi ng over their
heads.

| rperial, 351 Md. at 45.
Scope of the Absolute Privilege in Maryl and

Inlight of therational e behindtherule, Maryland courts have
t aken a broad viewof this privilege, extendingit toadmnistrative
and ot her quasi -j udi ci al proceedi ngs. Wodruff, 125 Md. App. at 396-
97. The privil ege has been extended to an opi ni on prepared by a
physician in connectionwithlitigationbut never introduced into
evi dence, Adanms v. Peck, 288 Ml. 1; toletterswittenin anticipation
of l'itigation, Arundel Corp. v. Green, 75 Md. App. 77, 540 A. 2d 815
(1988); to post-judgnent proceedi ngs, Keys v. Chrysler Corp., 303 M.
397, 494 A . 2d 200 (1985); andeventoletters wittentothe Governor
and a nmenber of Congress requesting aninvestigation; |nperial, 351
Md. 38.

Adans i nvol ved aletter witten by a psychiatrist, Peck, on behal f
of Ms. Adans during her divorce and child custody case. Peck opi ned

that M. Adans, the appell ant, had abused one of the chil dren and
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needed psychiatric treatment. Adans, 288 Ml. at 2. Peck sent the
letter to Ms. Adans’ attorney, althoughit was never entered into
evi dence before the court. 1d. at 3. Nevertheless, the Court of
Appeal s extended the privil ege to docunents that are “prepared for
possi bl e use i n connection wi th a pending j udi ci al proceedi ng but which
have not been filed in that proceeding.” 1d. at 4.

This Court further extended the doctrine inArundel Corp. Inthat
case, alawer sent lettersto some of Arundel’s clientsinquiringinto
probl ens t hey may have had wi t h asbestos i n Arundel ' s crushed st one
products. The letter i nquired whet her any enpl oyees who worked with
t he product had heal t h probl ens and whet her Arundel had provi ded any
precauti onary i nstructions or warnings. Arundel Corp., 75 Ml. App. at
79-80. Arundel sued the attorney for defamation, but this Court found
that, solong as the attorney coul d prove that the statenents had “sone

relationtothe antici pated proceeding,” the privil ege woul d attach.

ld. at 85.

I n Keys, the Court of Appeals extended the privilege to a
publication by way of awit of garnishnent. Thewit was filed | ong
after the litigation that triggered it had ended. Chrysler had
previ ously sued Keys and obtained a noney judgnment that was
subsequently paidinfull. Approximtely four years after the judgnent
was pai d, Chrysler erroneously filed awit of garnishnent agai nst Keys

and attached sone of her wages. Keys, 303 Ml. at 400-01. The Court of
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Appeal s found t hat t he absol ute privil ege attached because, by filing
awit of garnishnment, Chrysler was i n essence resuscitatingthe prior
case. |d. at 405. The Court, indicta, saidthat it woul d have made
t he same decisionif Chrysler had filed a newacti on because any new
action on the old judgnent woul d have had enough relation to the
initial judgnent for the privilegeto attach. 1d. at 406. Because the
actionwas relatedtothelitigation, it was covered by the privil ege.

I n the nost recent Court of Appeal s case on this subject, the
privilege was extendedto letters witten by a doctor, Inperial, tothe
Gover nor and a nmenber of Congress concerning the actions of a paranedic
intransporting Inperial’s patient to adifferent hospital than he had
directed. Theletter alsorequested aninvestigation. Inperial, 351
Md. at 40-42. A subsequent investigation by the appropri ate agency,
whi ch occurred when the Governor’s office forwarded the letter tothe
Maryl and Institute for Enmergency Medical Services, cleared the
par amedi ¢, who subsequently filed a defamation suit. Id. at 42-43.
The Court of Appeal s found that, althoughtheletter was not wittenin
t he cont ext of an adm nistrative or judicial proceeding, the privilege
nevert hel ess attached. In disregardingthe paranedic’s argunents to
the contrary, the Court stated: “We reject sotechnical arestriction
on the privilege.” 1d. at 53.

The privilege is not unlimted, however, and, if a litigant

publ i shes an ot herw se privil eged statenent toathird party, the



-12-
privilegew |l not attach unl ess “the statenent [was] nmade to further
a purpose fallingw thinthe public interest underlyingthe privil ege,
i.e., theunfettered di sclosure of informati on needed for ajudicial or
guasi - j udi ci al deci si on-nmaki ng process.” Wodruff, 125 Ml. App. at
399. Wbodruff involvedaletter witten by one attorney to anot her
after achildcustody hearing. The nother’s attorney restated what had
occurred in the hearing as well as the court’s order. It also
cont ai ned negati ve comment s about the father’s behavi or. The not her
subsequently sent a copy of the letter to the children’s school
principal, and the father filed suit. 1d. at 388-89.

Thi s Court heldthat the absolute privilege attachedtothe letter
when it was published to the father and his attorney but not tothe
nmot her’ s publicationtothe school principal, whowas not apartyto
t he proceedings. Id. at 395. Although the Court noted that it was
perfectly appropriate for the nother to notify the school of changes in
t he cust ody arrangenments, publication of theletter tothe principal
was unnecessary to provi de notice and was therefore not entitledto
absolute privilege. 1d. at 400.

The Absolute Privilege and Settl ement

It has | ong been t he policy of the Maryl and courts to encour age
settlenment of lawsuits. Porter Hayden Co. v. Bul linger, 350 vd. 452,
466, 713 A. 2d 962 (1998). This policyisreflectedin Maryl and Rul e

5-408, which “prevents the adm ssion of conprom ses or offers to
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conprom se to prove the anount or validity of acivil claim” Porter
Hayden Co., 350 Ml. at 466. Therule facilitates open di scussi on and
“unfettered disclosure” without fear of reprisal. See Adans, 288 M.

at 5. Although the principleof frank di scussion generally appliesto
bothlitigationandthe settlenent of Iitigation, we nust nevert hel ess
det er m ne whet her settl ement di scussi ons and a settl enent agreenent are
so much a part of ajudicial proceeding as torequirethe protection of
an absolute privilege. Intheinstant case, the negotiations andthe
i npl enent ati on of the settl enent agreenent took pl ace wi t hout judi ci al
i nvol venent, and were not subject to court approval.

Neither this Court nor the Court of Appeals has had the
opportunity to determ ne whet her the absol ute privil ege shoul d be
extended to settlenent matters. Sodergren argues that the privil ege
shoul d not be extended to settlenent, and contends that

the foll owi ng principl es appear to be utilized by
the courts [of Maryland] in determ ning the
applicability to any statement (oral or witten)
of the judicial proceedings privilege:

(1) the statenent under consi deration nust
arise in the context of a judicial proceeding;

(2) the statenent under consi derati on nust
be related in sone fashion to the free and
unfettered investigation or presentation of
i nformation concerning the facts potentially or
actually at issue in the litigation;

(3) there nmust exi st sone protectionfor the
i ndi vi dual s who may be def anmed by t he st at enent
under consi derati on.
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Sodergren first argues that the letters in this case were
“unrelatedtothe free and unfettered i nvestigati on or presentation of
i nformation concerning the facts potentially or actually at issuein
that litigation.” W disagree. Asthecircuit court pointedout, the
concessions reflected by theletters were instrunental to resol ution of
thelitigation. Inaddition, and as indicated by thecircuit court,
al t hough Boord “was not a party to the Herchenroeder litigation...
[ he] was cl osely invol ved. Boord was a wit ness to acts which formthe
basi s of the sexual harassnent claim He was al so the subject of
char ges of pl agiari sminstituted by Sodergren.” |n other words, the
letters werewittenanddeliveredinthe spirit of free and unfettered
i nvestigation or presentation of i nformati on concerning facts “‘ havi ng
relationto the cause or subject matter’” of thelitigation. Wodruff,
125 Md. App. at 393 (quoti ng Di xon v. DeLance, 84 Md. App. 441, 449,
579 A 2d 1213 (1990), cert. denied, 321 Md. 501, 583 A. 2d 275 (1991)
(quoti ng Maul sby v. Rei fsnider, 69 Md. 143, 162 14 A. 505 (1888)));
| nperial, 351 Md. at 44. An al |l egati on of Herchenroeder’ s conpl ai nt
was that the plagiarism charges were brought when she rebuffed
Sodergren’ s advances.

Wthrespect tothe issue of procedural safeguards, Sodergren
cites Gersh v. Anbrose, 291 Md. 188, 434 A. 2d 547 (1981), in arguing
t hat t here were no procedural safeguards in place during settlenent to

pr ot ect Sodergren fromdefamation. CGershrequires courts tol ook at
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two factors before extending the absolute privilege to an
adm ni strative proceeding: “(1) the nature of the public function of
t he proceedi ng and (2) the adequacy of procedural safeguards which wil |
m ni m ze the occurrence of defamatory statenents.” Gersh, 291 Ml. at
197.

The circuit court said, “theCGersh factors specifically deal with
t he t ypes of proceedi ngs covered by the privilege, not the scope of the
privilege w thinagiven proceeding.” W agree. TheGersh Court was
concerned with the application of the privilege to adm nistrative
pr oceedi ngs, whi ch can run the gamut froma quasi -j udi ci al proceedi ng
withall of its safeguards to an open public heari ng where anyone can
stand up and nake coments. Gersh, 291 Md. at 196.

I n Gdyni ec v. Schnei der, 322 Md. 520, 588 A. 2d 786 (1991), the
Court of Appeal s concluded that previous cases, includingCersh, stand
for the propositionthat absolutewitness inmunity will not applyina
nonj udi ci al proceedi ng unl ess t he sane pol i cy consi derati ons underl yi ng
t he application of the privilege in the judicial sphere are al so
present. “I't nmust appear from the nature and conduct of the
proceedi ngs t hat society’s benefit fromunfettered speech duringthe
proceedingis greater thanthe interests of theindividuals who m ght
be defanmed....” Id. at 531.

Al t hough Wodr uff cited Gersh and ot her adm ni strati ve cases, the

Court made cl ear that the need for procedural safeguards “cones into
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play | argely as part of the determ nati on of whether the all egedly
def amatory statenment was nade in a judicial or quasi-judicial
proceedi ng.” Woodruff, 125 Md. App. at 399. TheWodruff Court found
t here t o be no neani ngf ul procedural safeguards avail able when aletter
bet ween counsel was published to a school principal. The court said:
I n provi ding the school principal wwththe

letter, Ms. Wodruff didnot report information

t hat t he school has the authority to adjudi cate.

The school is not atribunal andis not engaged

inajudicial or quasi-judicial role. The school

is not even the appropriate entity for Ms.

Wbodruff to report all egati ons of physical child

abuse occurring outside of the school.

Woodruff, 125 Ml. App. at 399.

We agreewththecircuit court that the safeguards referredto
in Gersh and its progeny concern the type of proceedi ng i nvol ved.
Here, a judicial proceeding is involved. General ly, judicial
proceedi ngs are deerned to contai n i nherent saf eguards agai nst abuse of
the privilege. Indeterm ning whether the privilege shouldextendto
t he settl enent of ajudicial proceedi ng, the questi on becones whet her
t he nexus between litigationandits settlenent furthers a purpose,
i.e., theunfettered discl osing of i nformati on needed for a judicial or
quasi - j udi ci al deci sion-nmaki ng process.

The Suprene Court of Ut ah has held that settlenent is a part of
ajudicial proceeding andaletter concerning settl enment negoti ati ons

t hat nade der ogat ory conment s about one party’s attorney was t herefore
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subj ect to absolute privilege. Pricev. Arnour, 949 P. 2d 1251, 1253

(Utah 1997). The rationale of thePrice Court was that the letter

satisfiedthe three requirenments necessary in Wahtoqualifyfor an
absolute privilege: (1) it was made during the course of an
adm ni strati ve proceedi ng before the Nati onal Labor Rel ati ons Board,
whi ch was effectively a judicial proceeding; (2) theletter was in
reference tothe subject natter of the proceeding; and (3) theletter
was witten by “sonmeone acting in the capacity of judge, juror,
Wi tness, litigant, or counsel.” Price, 949 P.2d at 1257-58 (citing
Allenv. Otez, 802 P.2d 1307, 1313 (Utah 1990) (setting forth the
three-pronged test todetermneif alleged defamatory statenents are
subj ect tothe absolute privilege). W findthis analysisintructive.

As Soder gren acknow edged in his brief, the settl enment agreenent
t ook pl ace i nthe context of ajudicial proceeding. The conpl ai ned- of
letters were witten by one of the defendants tothe plaintiff and al so
toapotential plaintiff, whowas alikelywitnessinthis case. The
subj ect matter of thelettersrelatedto both the subject matter of
Her chenr oeder’ s current clai mand a potential clai mof Boord, ¢ who had

al so been accused of plagiarism by Sodergren.

® Boord signed a general release as part of the settlement, which indicates that Boord was
consdering filing suit against APL. The release apparently concerned something other than plagiarism
charges, dthough we cannot be sure because we are not privy to the “ Congtantine Notes’ that are the
subject of the release.
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The New Mexi co Court of Appeal s al so provi des gui dance i n Roner o
v. Prince, 85 NM 474, 513 P.2d 717 (NN M Ct. App. 1973). Ronero
concerned an argunent over atract of | and known as La El fega. Lucy
Ronmer o, the adm nstrati x of her parents’ estate, clainmed that the
estate owned La El fega. Her brother, Al bert Martinez, al so cl ai med
owner shi p. Ronero brought suit and, while it was pending, enteredinto
aleasewithathird party, Feliberto Maestas. Wen Maest as becane
aware of Martinez' s potential claimto the |and, he spoke wth
Martinez' s attorney, M. Prince. Prince subsequently wote aletter
cont ai ni ng al | egedl y def amat ory st at ement s about Ronero. WMaestas was
provided with a copy of theletter, and that publicationgaveriseto
the suit. Ronmero, 85 N.M at 475-76.

The Ronero Court said: “If the all eged defamatory statenent is
made t o achi eve t he objects of thelitigation, the absol ute privil ege
appl i es even t hough t he statenent i s nade out si de t he courtroomand no
function of the court or its officersisinvoked.” Romero, 85 N. M at
477. The Court noted that Maestas was directly affected by the | awsuit
because he had a fi nanci al stakein lLaElfega, andthat theletter was
“reasonably related” tothelawsuit inthat it concerned Martinez’s
allegedrightsinthe property. Id. Asin Maryland, I nperial, 351 M.
at 44, the statenment did not need to be “relevant” to the subject

matter of the suit. Ronmero, 85 N.M at 477.
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Sodergren attenpts to di stingui shthese cases by pointing out that

t hey i nvol ved an attenpted settl enent of aclaimrather than, asin
this case, actual settlement. |In his brief he states:

None of the cases deal with the | anguage
included in the actual settlenment docunents
resulting fromthe attenpts to settle, which
docunment s t hensel ves term nate the litigation
process. The acts of attenptingto settle were
viewed as part of the judicial proceedings

because t he negoti ati ons were still part of the
process whereby facts relating tothe case were
exchanged. Because there still exists a search

for the truth duringthe stage where a settl enent

is merely being negotiated, the public interest

inallowingthe free flowof information between

the parties is still served. Furthernore, a

party who beli eves he has been defaned in the

course of settlenment negotiations is free to

decline to settle, and put the truth of the

def amatory statenments to the test of trial.
I nthe context of the privilege and the policies supportingit,
this appears to be a neaningless distinction. The fact that a
settlenment agreenment termnates litigation suggests that the settlenent
negotiations and the ultimate settl ement cannot be renoved fromt he
judicial proceedings the parties have agreed to end. A settl enent
agreenent i s the cul mnation of successful settlenent negotiations. W
see no reason to extend the protection of the privilege to soneone
during settl ement negoti ati ons and t hen to expose themto litigation
once the settlenment is negotiated. To holdthat a privilege applicable

to settl ement negotiations does not extend to t he subsequent agreenent

menorial i zing those negotiations would be illogical.
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Infact, all of the state courts that have expressly addressed t he
i ssue of the absolute privilegeinthe settlenent context have found
that it applies. See O Neil v. Cunni ngham 118 Cal . App. 3d 466, 173
Cal. Rptr. 422 (Cal . App. 1981) (an attorney’s al |l egedl y def amatory
statenment against his client, made in a settlenent letter, were
protected by the privilege) (citing Cal. Cv. Code § 47); M| avet z,
Gl lop &M |l avetz, P.A v. Hll, 1998 M nn. App. LEXIS860 (M nn. Ct.
App. 1998) (appellee Hill’'s statements, made in order to settle a
sexual harassnment case, were subject tothe absolute privilege); Paper
v. Reither, 918 S.W2d 376 (Mo. Ct. App. 1996) (letters | abel ed “for
settl ement purposes only,” witteninresponse to nonperformance of
settl enent agreenent, was subject to privilege because it was an
opi ni on made i n connectionwith alawsuit); Ruberton v. Gabage, 280
N. J. Super. 125, 654 A 2d 1002 (N. J. Super. C. App. Dv. 1995) (threat
tofilecrimnal charges during settlenment conference is protected by
privil ege because settl enent conference is “unquesti onably” part of
judicial proceedings); Romero, 85 N.M 474; Vodopi av. Ziff-Davis Pub.
Co., 243 A. D.2d 368, 663 N.Y.S. 2d 178 (N'Y. App. Div. 1997) (defamation
actionpremsedonletter witten by opposi ng counsel during settl enment
negoti ati ons of copyright suit properly di sm ssed, becausethe letter
was covered by the absolute privilege); Chard v. Galton, 277 Ore. 109,

559 P.2d 120 (Or. 1977) (letter wittenin attenpt to settle case
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wi t hout filing suit covered by absolute privilege) (citingZirnv.
Cul l om 187 M sc. 241, 63 N. Y. S. 2d 439, 440-41 (1946)); Bennett v.
Conput ers Assocs. Int’l, 932 S.W2d 197 (Tex. . App. 1996) (conments

made duri ng settl ement di scussi on by appel |l ee’s presi dent calling
appel lant a “thief” and a “crook” were absolutely privileged) (citing

Chard, supra); and Price, 949 P. 2d 1251. We have only been able to
| ocat e one case, in Florida, wherethe court has suggested, althoughit
specifically didnot decide theissue, that settlement activities woul d
be covered by a qualified, rather than an absol ute, privilege. Silver
v. Levinson, 648 So.2d 240, 244 (Fla. Ct. App. 1994).

Sodergren al so contends that the “trial court erredinrelyingon

Ronero to find that the distribution to Boord, an uninterested,

nonparty w tness, was privileged.” The circuit court said:

As in Romero v. Prince, the defamatory
statenments of APL were published to an
i ndi vi dual , Boord, who was not a party to the
Her chenroeder litigation but who was cl osely
i nvol ved. Boord was a wi tness to acts which form
t he basi s of the sexual harassnent clainms. He
was al so the subj ect of charges of plagiarism
instituted by Sodergren. And unlike the
republication to the school in Wodruff v.
Trepel, theletter to Boord was publishedinthe
“course of ajudicial proceeding” inthat it was
requi red by and i ncorporated by t he settl enent
agreenent .

(Enphasi s supplied). W agreewiththecircuit court’s assessnent of

the letter to Boord. Even though he was not a party, Boord was
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involvedinthelitigation. He, |ike Herchenroeder, was subject to
Sodergren’ s pl agi ari smcharges and seened t o have been consi deri ng
filing aconplaint agai nst APLin amtter related to Herchenroeder’s
case if not necessarily relating to the plagiarismcharges. He
executed arel easerelieving both APL and Sodergren of liability. In
Arundel Corp., the exclusive privil ege was extended to prelitigation
activities. It shouldalsoapplytosettlenent activities that seekto
avoi d additional litigation.

Mor eover, Herchenroeder insistedontheletter to Boord as part
of her settl enent agreenent. Boord was an i nterested party because
Her chenr oeder made hi man interested party. Because it was apparently
i nportant enough to Herchenroeder that a letter to Boord be a
settlenment requirenent, that |etter was covered by the privilege.

I n concl usion, we hold that thereis asufficient nexus between
a judicial proceeding and the settl enent of that proceedi ng, incl uding
t he negotiations leadingtothat settlenent, the settl ement agreenent,
and t he i npl enent ati on of that settl enent agreenment, to extendthe
exclusive privilegetothe statenents made by APL regardi ng appel | ant
and publ i shed t o Herchenr oeder and Boord. The facts of this case do
not require us toreachtheissue of publicationto athird person not

directly involved in the case.’

" There was no evidence in this case that either Herchenroeder or Boord published the letters
(continued...)
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Sodergren rai ses two addi ti onal errors, which we nowaddress in
turn.

Affording a Privilege Violates Public Policy

Sodergren argues that allowing the letters to be covered by the
absol ute privil ege viol ates Maryl and public policy as foundin Ml. Code
Ann. (1973, 1998 Repl. Vol.), 8§ 5-423 of the Courts and Judi ci al
Proceedi ngs Article:

(a) Liability of enpl oyer. -- An enpl oyer acting
in good faith may not be held liable for
di sclosing any information about the job
performance or the reason for terni nation of
enpl oynent of an enpl oyee or forner enpl oyee of
t he enpl oyer:
(1) To a prospective enployer of the
enpl oyee or forner enpl oyee at t he request
of the prospective enpl oyer, the enpl oyee,
or former enployee; or
(2) If requested or required by a federal,
State, or i ndustry regul atory authority or
if theinformationis disclosedinareport,
filing, or other docunent required by | aw,
rul e, order, or regul ation of the regul atory
aut hority.
(b) Presunption of good faith; exceptions. -- An
enpl oyer who discloses information under
subsection (a) of this section shall be presuned
to be actingingoodfaithunlessit is shown by
cl ear and convi nci ng evi dence t hat t he enpl oyer:
(1) Acted with actual malice toward the
enpl oyee or former enployee; or

’(...continued)
to any third parties even though the agreement expressy alowed Herchenroeder to “ disseminate
Exhibits A-1 through A-6 as she seesfit.” This does not change our analysis here, because Sodergren
only complains about the publication of the letter to Boord.
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(2) Intentionally or reckl essly di scl osed
fal se i nformati on about the enpl oyee or
former enpl oyee.

Sodergren admts in his brief that “di scl osure of i nformation
about an enpl oyee i nthe context of the settlenment of alawsuit is not
specifically nmentioned by the statute.” But he argues that,
neverthel ess, “there i s an obvi ous public policy in Marylandto protect
both the enployer and the enployee with regard to an enpl oyer’s
di scl osures about an enpl oyee.”

It is evident fromthe plain |anguage of the statute that it
provi des an enpl oyer with a qualified privil egeto nake statenents
about a current or forner enpl oyee only when di scussi ng t he enpl oyee’ s
j ob performance or the reason for term nation. See al so Darvi sh v.
Gohari, 130 Md. App. 265, 274-75, 745 A. 2d 1134 (2000), aff’'d, 363 M.
42, 767 A.2d 321 (2001) (finding that the statute did not cover
def amat ory st at ements nmade about a fornmer enpl oyee to a potenti al
franchi sor of that enployee). This statuteis worded very narrowy, it
isclear onits face, andit does not denote an “obvi ous public policy”
to protect enployees fromall disclosures made by an enpl oyer.

Furt hernore, Sodergren provides us with no aut hority other than
the statute itself in maki ng his sweepi ng argunent for this broad
interpretation. As werecently stated inEl ectronics Store, Inc. v.

Cellco Pshp., “it is not this Court’s responsibilitytoattenpt to

fashi on coherent | egal theories to support appellant’s sweeping
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claims.” 127 Md. App. 385, 405, 732 A. 2d 980, cert. deni ed, 356 M.
495, 740 A. 2d 613 (1999) (noting that appell ant “devotes only nine
linesto[two of the countsinthe brief], citingnolawand only one
record citation). It “is not our function to seek out the lawin
support of a party’ s appellate contentions. Accordingly, we shall not
address the potential nerits of [the argunent].” Anderson v.
Litzenberg, 115 Md. App. 549, 578, 694 A 2d 150 (1997); see al so Oroi an
v. Allstate Ins. Co., 62 Ml. App. 654, 658, 490 A.2d 1321 (1985)
(argunent deened wai ved because appel l ants cited no authority intheir
brief to support their position).

We hold that the circuit court’s finding of an absol ute privil ege
inthis case does not viol ate Maryl and public policy or 8 5-423 of the
Courts and Judicial Proceedings Article.

APL’s All eged Waiver of the Privilege

Sodergren’s |ast argunent is that APL waived the absolute
privilegein paragraphs 9(b) and 19 of the settl enment agreenent, which
have been set forthinthe facts. That argunment may have nerit, but,
as appel | ees poi nt out, Sodergrenraisesthisissuefor thefirst tine
on appeal . W have conducted a revi ewof the record, and we have f ound
no nmenti on what soever of wai ver during the proceedi ngs of this case.
This argunent is therefore not preserved for appeal.

I n reachi ng the concl usi on that these clains

are not preserved, we are gui ded by Guerassi o v.
Amer i can Bankers Corp., 236 Mi. 500, 204 A 2d 568
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(1964). There, the appel | ants sought to overturn
the trial court's decision to grant sunmary
judgment in favor of the appellee. To support
t heir cause, the appel | ants argued, for the first
ti me on appeal, that the affidavit i n support of
t he appel | ee' s noti on was defective. 1d. at 504-
05. The Court of Appeal s declined to consider
that contention. It stated:

Appel | ants were required to rai se what ever

i ssues they desired to interpose to the
notion at or beforethetine of hearingin
thetrial court by affidavit or deposition.

. . . At any rate this question can not now
be raised. . . . Appellants nmay not

overturn a sunmary j udgnent by rai sing here
an i ssue that was not plainly disclosed as
a genuine issue in the trial court.

| d. at 505 (internal citations omtted)(enphasis
added) . See al so Fi shman Const. Co. v. Hansen,
238 Md. 418, 424, 209 A. 2d 605 (1965) (hol di ng
t hat appellant's challenge to the formof the
supporting affidavit coul d not be presented for
the first time on appeal).

VWhat we said inGttinv. Haught - Bi ngham
supra, 123 Md. App. [44] at 51, [716 A 2d 1063
(1998)] mrrors our position here:

What ever |imted di scretion an appell ate
court may have to consi der unpreserved
i ssues pursuant to Ml. Rul e 8-131(a) such
di scretion should be exercised only in
extraordi nary circunstances and within the
bounds of fairness to both parties andto
the court, not just to the party seeking
t he exerci se of that discretion. W are not
per suaded t hat the circunst ances and facts
of this case require a departure from
est abl i shed precedent.

Faithv. Keefer, 127 Md. App. 706, 737-78, 736 A 2d 422, cert. deni ed,

357 Md. 191, 742 A 2d 521 (1999).
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Appel | ees’ Alternative Argunents
Appel | ees rai sed a nunber of argunments for us to consider inthe
event we deci ded that the absolute privilege did not attachtothe
letters inthis case. These argunents revol ve around Sodergren’s
failureto prove all of the elements of the clains heraisedinhis
conpl aint and were rai sed at the ti ne of summary judgnent. |n view of
our deci sionontheissue of absolute privilege, we need not address
these alternative argunents. Moreover, as Sodergren pointed out, it
woul d be i nappropriate to engage i n a di scussi on of these argunents,
because the circuit court did not baseits decision on any of those
grounds. Bishop v. State FarmMutual Auto I ns., 360 Ml. 225, 234, 757
A.2d 783 (2000).
JUDGVENT AFFI RVED; COSTS TO BE PAI D BY

APPELLANT.



