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The issue before us is one of first inpression in Mryland:
whet her a person occuping the dual role as (1) surviving spouse who
has el ected to renounce the decedent's will and take his statutory
share of the estate, and (2) personal representative of the estate,
is responsible to the estate for the fair rental value of estate
property that he occupies during the period of adm nistration. As
is the case with so many issues of law, the answer is: it depends

on the circunstances.

BACKGROUND
The underlying facts are essentially undi sputed. In 1964,
Cat herine and James Schueneman were divorced in Illinois. M .

Schueneman and their son, John Schueneman, apparently remained in
I1linois. Catherine noved to Maryland and, in 1969, purchased a
honme in Canp Springs. At sone point, appellant, Marin Solis, Jr.,
noved into the hone and lived with her as her common | aw husband
until her death in August, 1989. Ms. Schueneman left a wll
originally signed in Septenber, 1981, but which she had
subsequent |y anended by interlineation.

In the original version of the will, M. Solis was appointed
as personal representative, and, although it is not entirely clear
because of the way in which Ms. Schueneman obliterated some of the
typed | anguage, he may also have been the devisee of the Canp
Springs hone as well as the residuary |egatee. Under the revised
version, however, M. Schueneman |eft both the Canp Springs
property and the residuary estate to her son, John. M. Solis

recei ved nothing under the revised wll.



In Septenber, 1989, M. Solis filed a petition to probate M.

Schueneman's will, claimng standing as the personal representative

nomnated in the will. 1In Novenber, the O phans' Court for Prince
CGeorge's County ordered judicial probate of the will and appointed
M. Solis as personal representative. In his list of persons
interested in the estate, M. Solis included hinself both as
personal representative and as Ms. Schueneman's comon | aw husband.
On May 17, 1990, as the surviving spouse, he filed an election
under Md. Code Est. & Trusts art., 8 3-203 to renounce the will and
take his statutory one-third share of the estate.!?

Not wi t hst andi ng the devise of the Canp Springs property to
John Schueneman, M. Solis continued to occupy the property.
Unfortunately, at least in part due to a nunber of disagreenents

between M. Schueneman and M. Solis, the estate has renai ned open

1 Al though it does not appear fromthe record that M.
Solis's status as surviving spouse was initially contested, he
of fered evidence to the court that he and Ms. Schueneman had held
t hensel ves out to be husband and wife fromand after Septenber,
1971, in Pennsylvania, Ohio, and New York, as well as in
Maryl and. On Septenber 14, 1990, based on Solis's unopposed
notion, the Orphans' Court entered an order finding that they
were "common |aw married."” |In subsequent exceptions to M.
Solis's second adm ni stration account, M. Schueneman contested
that ruling and asked the court to reconsider it. The challenge
was based, in part, on an affidavit fromhis father, Janes
Schueneman, that Ms. Schueneman had accepted alinony paynents
until her death. Janmes, on his own, filed a claimagainst the
estate for the alinmony. That claimwas denied on the ground that
it was not tinmely filed and that the statute of Iimtations had
run. Eventually, we are infornmed, the issue was settled when
rei nbursenent was nade for all or part of the alinony paynents.
M . Schueneman has not challenged M. Solis's status as surviving
spouse in this appeal.
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for nearly seven years. M. Schueneman filed a substantial claim
against the estate, and he excepted to the four admnistration
accounts filed by M. Solis. |In February, 1991, M. Solis wote to
M. Schueneman, offering to have a deed for the property prepared,

but nothing cane of that offer.



In his exceptions to the fourth adm ni stration account, filed
in August, 1993, M. Schueneman raised, for the first tinme, his
complaint that M. Solis had lived in the property rent free since
his wife's death and that he should be charged with the fair rental
val ue of the property during that period. M. Schueneman noted in
his exceptions that he had previously raised the issue with M.
Solis and that Solis had taken the position that he was not obliged
to pay rent. Indeed, that is reflected in a letter M. Solis wote
to M. Schueneman on COctober 9, 1992, in which, anong other things,
he asserted that, "[a]s personal representative, | intend to retain
the residence in the estate until the matter is concluded. The |aw
does not require, nor do | intend to pay rent." In that letter
M. Solis noted that property values had declined and that it would
not be prudent to sell the property at that tinme. He said nothing
about renting it to a paying tenant. M. Solis eventually vacated
the property on Decenber 31, 1993.

The issue of M. Solis's obligation for the fair rental value
of the honme during the 52 nonths he occupied the property foll ow ng
his wife's death was adjudicated in the context of Schueneman's
exceptions to the fourth adm nistration account. The parties
agreed to have the court first determne, as a nmatter of |aw,
whether M. Solis was liable at all, and, if so, then to hold an
evidentiary hearing to determne the fair rental value. That was
done. The Orphans' Court held that Solis was |iable for at |east
part of the fair rental value, which it later determned was

$51,000. Fromthat anmount, the court deducted one-third to account



for the fact that Solis, by virtue of his election, was a one-third
owner of the property, and an additional $6,840 for various
expenses paid by M. Solis during his occupancy. The net sum found
due was $27, 740.

M. Solis filed an appeal to the circuit court which, in a de
novo proceeding, also concluded that he was liable, but for a
slightly smaller anount. In an opinion and order entered on
January 23, 1996, the circuit court determned the fair renta
value to be $46,400. It allowed M. Solis $6,845 in expenses and
then reduced the remainder by a third, leaving a net rent due of
$26,370. Fromthe judgnment ordering M. Solis to pay that anount,
he has appeal ed, conplaining that (1) the court erred in finding
himliable for anything, and (2) it erred as well in determ ning
t he amount that was due. W shall affirm

DI SCUSSI ON

Liability

M. Solis makes four argunents in support of his contention
that he should not be charged wth the fair rental value of the
property he occupied: (1) a personal representative has no | egal
obligation to transform non-incone producing property into incone
produci ng property when doing so m ght cause the estate to incur a
risk of loss; (2) as personal representative, he had discretion not
to expose the property to the risk of loss by renting it to third
parties; (3) by virtue of his election as a surviving spouse, he
was a "tenant in common” wth M. Schueneman and, as such, is not

liable for rent absent an actual ouster; and (4) as a matter of
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public policy, surviving spouses who renounce the will and elect to
take their statutory share ought to be entitled to remain in their
hones at | east for a reasonable period during the adm nistration of
the estate. W agree in principle with three of his four
propositions —(1), (2), and (4) —but, on the facts in this case,
nonet hel ess shall affirm

As we indicated, this issue has not yet been addressed by the
Maryl and appellate courts, although it has been resolved in a
number of other States and is the subject of an ALR annotati on.
Essentially, the rule is as stated in the ALR article: that, in the
absence of particular circunstances affecting the situation, a
personal representative is accountable for the use and occupation
of his decedent's real estate. The issue usually is whether, and
to what extent, particular circunstances affecting the situation
exi st. L. S Tellier, Annotation, Accountability O Personal
Representative For Hs Use O Decedent's Real Estate, 31 AL.R 2d
243, 245 (1953 & Supp. 1995).

We start, in Maryland, with the statenent in Ml. Code Est. &
Trusts art., 8 7-101(a) that "[a] personal representative is a
fiduciary.” He is under a general duty to settle and distribute
the estate as expeditiously and with as little sacrifice of val ue
as is reasonable wunder the circunstances and is to use the
authority conferred on himby law or by the will in accordance with
"the equitable principles generally applicable to fiduciaries,
fairly considering the interests of all interested persons and

creditors.” See also CGoldsborough v. DeWtt, 171 M. 225 (1937);
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Bastian v. Laffin, 54 Ml. App. 703 (1983). Anong the statutory
powers granted to a personal representative is the power to | ease
property, either as lessor or lessee. M. Code Est. & Trusts art.,
§ 7-401(n).

In urging that Miryland |aw does not require a personal
representative to account for rental incone on non-rental property,
M. Solis looks to the direction in 8 9-104 of the Estates and
Trusts article that he distribute estate property in kind, if
possible, inferring fromthat direction that non-incone producing
property should be distributed in that form He also seeks
assistance fromthe authority in 8 7-401(b) to retain estate assets
pendi ng distribution or liquidation, "including those in which the
representative is personally interested or which are otherw se
i nproper for trust investnent."” Inplicit in that, he clains, is
the right to retain non-productive property as such.

These statutes do not control the result. The direction in
8 9-104 that specific property be distributed in kind, if possible,
does not nean that such property should not be made productive
during the period of admnistration; nor does the authority
conferred on a personal representative by 8 7-401(b) to retain
assets in which the representative nmay have a personal interest
abrogate his fiduciary duty to deal wth that property in
accordance with "equitable principles generally applicable to
fiduciaries." 8§ 7-101, supra.

The rule that we shall follow emanates from the general

principles governing the duties of a personal representative, which
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are largely undisputed and are well stated in 31 Am Jur. 2d

Executors and Adm nistrators, 88 525-573 (1989 & Supp. 1996). They
i nclude the duty to exercise good faith and not to "advance his own
personal interest at the expense of the heirs" (8 527), the
prohi bition against dealing with estate assets for personal profit
or gain (8 528), and the duty "to make the estate assets
productive" (8 538). See Monteith's Exc'r v. Balto. Association,
&c., 21 Md. 426 (1864); In re Hubbell's WII, 97 N E. 2d 888, 892
(N.Y. 1951); In re Jones' Estate, 162 A 2d 408 (Pa. 1960); Marcus
v. DeWtt, 704 F.2d 1227, 1232 (11th Cr. 1983). Although it
appears that, at comon |law, a personal representative had no
authority to | ease estate property unless conferred by the will or
by order of court, that authority, as we have observed, is now
conferred by statute in Maryland. Wen such authority exists, the
personal representative generally has a duty to exercise it, at
| east when he is in possession of the property. 31 Am Jur. 2d,
supra, 8 571. See al so Succession of Danese, 459 So.2d 725 (La.
Ct. App. 1984). That is subsuned, we think, in the duty to nmake
estate assets productive.

Overarching these various duties is the nore general fiduciary
duty to act prudently, for the benefit of the heirs and
beneficiaries of the estate. W agree with M. Solis, and the
cases recognize, that there is no absolute duty to |ease the
decedent's real estate if that would be counterproductive —if the
expense or risk of loss from doing so would |ikely exceed any
benefit derived from the | ease. Nor is there any prohibition
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agai nst the personal representative occupying the property rent-
free if, under the circunstances, that is the nost prudent thing to
do. Fairly summarizing the case |aw, and consistent with the view
expressed in the ALR annotation, supra, Am Jur. 2d states, in
§ 573:

"An executor or adm nistrator may be required

to account to heirs, devisees, or creditors

for his use of the decedent's real estate,

even if he is also an heir or devisee. But

the personal representative may not be liable

for rent, or his liability my be limted,

where the occupancy was for the benefit of the

estate, or where the occupancy is undertaken

pursuant to sone reasonabl e understanding with

cotenants who are also distributees.”

A nunber of the cases in this area are from New York. The
| ead case in that State involved the estate of one Charl es Linberg.
The decedent's son, WIlliam was appoi nted executor under a wll
that was |later declared invalid on the ground that it was procured
by WIlliam s fraud and undue influence. One of the assets in the
estate was a piece of residential property containing two
apartments. Under the will, that property was devised to WIlliam
Wiile the caveat proceeding was pending, WIIliam continued to
reside in one of the two apartnments, the other apartnent being
rented to a tenant. WIIliamcollected and accounted for rent from
the tenant but paid no rent hinself. After his renoval as
executor, one of the decedent's grandchildren was appointed
adm ni stratrix. The surrogate surcharged WIlliam $1,035 for the

rental value of the apartnment fromthe tine of the decedent's death

until his renmoval as executor. The new adm nistratrix then sought



to recover an additional $405 for the rental value of his apartnment
t hereafter.

WIlliam defended both actions on the ground that, as a
cotenant —we presune the all eged cotenancy was based on the fact
that, once the will was declared invalid, he and the other heirs
took the property as coparceners —his possessi on was presuned to
be for the benefit of all of the cotenants, and he was therefore
not chargeable with rent. The surrogate court apparently all owed
bot h surcharges, and WIIiam appeal ed.

Two decisions of the internediate appellate court are
reported; both were filed the sane day. |In one, the court reversed
the surcharge of $1,035, holding that "[a] distributee in
possession may not be charged in this proceeding for use and
occupancy of the common property.” In re Linberg's WII, 11
N.Y.S. 2d 897 (A D. 1939) (Linberg I). In the other, the sanme panel
affirmed the judgnent for $405, rejecting the cotenancy defense on
the ground that it applied only as between cotenants thensel ves and
not as between a tenant and a personal representative. The court
noted that the admnistratrix who was seeking to recover the rent
occupied a dual role as both a cotenant/distributee and personal
representative but found no difficulty in distinguishing between
t hose roles. Her demand for rent from WIliam was made in her
capacity as admnistratrix, not as a cotenant. Linberg v. Linberg,
11 N.Y.S.2d 690 (A D. 1939) (Linberg I1).

The New York Court of Appeals entertained an appeal from

Linmberg |, dealing with the $1,035, and reversed. It did not
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apply, or even nention, the reasoning used by the internediate
court in Linberg Il but instead dealt with the cotenancy defense in
substance.? The court acknow edged the rule as posited by WIIiam
along with the exception to it that a cotenant in possession may be
liable for rent when his possession anpbunts to an ouster or
constitutes a denial of the rights of other cotenants. It held
that, because WIlianl s possession was pursuant to a will that he
procured by fraud and undue influence, it was indeed hostile to the
other tenants and, for that reason, he could be surcharged for the
rental val ue.

The Linberg | case is, of course, distinguishable on its
facts. Linmberg Il is closer on point and has set the tone for
|ater cases in which the New York surrogate courts have found
liability for rent on t he part of a per sonal
representative/distributee even in the absence of fraud, undue
i nfluence, or other such opprobrious conduct. In In re Draser's
Estate, 81 N. Y.S. 2d 648 (Surr. C. Queens Co., 1948), for exanple

—a case simlar onits facts to this one —the admnistratri x was

2 There woul d have been no basis for making the Linberg I
argunent in the appeal fromLinberg |I. The surcharge for the
period that WIIliam occupied the apartnent as executor was not
sought by any cotenant but rather was apparently assessed by the
surrogate court. The actual fact of a cotenancy arose only when
the will was declared invalid, causing the property to devolve to
the heirs at law, which included both WIIliam and, anong ot hers,
the new adm nistratrix. The need to distinguish between the dual
roles of the admnistratrix becanme apparent only when she
attenpted to surcharge Wlliamfor the subsequent period of
occupancy. Accordingly, we do not regard the om ssion by the
Court of Appeals to nention that argunment as being, in any way, a
rejection of it. The issue was sinply not before the high court.
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t he decedent's wi dow, who continued to occupy one of the several
apartnments in the building owed by her |ate husband. She too
def ended agai nst an attenpt to surcharge her for the rental val ue
of the apartnment on the ground that she was a cotenant in
possession. Noting both Linberg decisions, the court held that,
while there was no fraud or undue influence, her assunption, as
adm ni stratrix, of the power to manage the property and coll ect
rent from the other |ease tenants in possession sufficed as an
ouster of the other cotenants of the fee and thus rendered her
liable for rent on her own apartnent. 1d. at 650-51.

In effect, the Draser court anmal gamated the reasoni ng used by
the two appellate courts in Linberg. It recognized that, in
Linberg Il, the admnistratrix, though also a distributee, was not
herself in possession of the property, but it found that
distinction irrelevant. At 651, the court held:

"The fortuitous circunstance in this case that

the distributee in possession is the
adm ni stratrix should not produce a different
resul t. Al though she occupies a dual

position, as admnistratrix she owes a

fiduciary duty to the other distributees to

collect rent from all the occupants of the

prem ses alike. Any other result would be

i nequitable.”
See also Inre Qugliuzza's Estate, 131 N Y.S. 2d 213 (Surr. C. FErie
Co. 1954); In re Gandy's Estate, 166 N.Y.S.2d 529 (Surr. C. Nassau
Co. 1957).

This principle has been applied outside of New York. See In

re Estate of Boston, 491 P.2d 1033 (Wash. 1971); Matter of Estate



of Engles, 692 P.2d 400 (Kan. C. App. 1984); In re Estate of Pitt,
405 P.2d 471 (Ariz. Ct. App. 1965).

As noted in the ALR annotation, the rule allow ng a personal
representative/distributee in possession of rentable property to be
surcharged for the rental value of that property is not absol ute.
The cases have recogni zed circunstances in which such surcharges
have been found to be inappropriate. The npbst commobn circunstance
is where the property is essentially unrentable and the personal
representative/distributee occupies it in order to preserve it from
decay and vandalism |In that setting, the occupancy is regarded as
being for the benefit of the estate, not to its detrinent. See
Turner v. Morson, 57 NE 2d 18 (Mass. 1944); In re Wanninger's
Estate, 34 N Y.S. 2d 326 (Surr. C. Westchester Co. 1942); In re
Buck's Estate, 120 N Y.S.2d 429 (Surr. C. Mnroe Co. 1953); cf. In
re Estate of Pitt, supra, 405 P.2d 471. In States where a
surviving spouse has a statutory honestead right to occupy a
residence, no rent is due during the period of that occupancy.
Shook v. Wodard, 290 P.2d 750 (Mont. 1955); Stratton v. WI son,
185 S.W 522 (Ky. C. App. 1916), overruled on other grounds,
CGentry v. Gentry, 798 S.W2d 923, 934 (Ky. 1990). In In re Spiss
Estate, 271 N Y.S. 2d 11, 14-15 (Surr. . Erie Co. 1966), the court
relieved an admnistratrix/distributee in possession of an
apartnment from a surcharge for rent on evidence that other
distributees also lived rent-free in the building and no denmand was

made of the admnistratrix for rent during the period of her



occupancy.

The general rule is a fair and reasonabl e one even in the face
of the cotenancy defense. |In Maryland, there is the additional and
conmpel ling circunstance that a surviving spouse who elects a
statutory share does not becone a cotenant with the devisee of the
property during the period of admnistration, so no cotenancy
def ense exi sts. Prior to the 1969 substantive revision of the
testamentary |law, a cotenancy could exist in real property during
adm ni stration. Under the earlier law, real property passed
directly upon death to the heirs or devisees; it was not part of
the probate estate and the personal representative therefore never
acquired title to it or the right to possess it. ol dman .
Wal ker, 260 Md. 222, 226 (1970). |If a surviving spouse elected to
take his or her statutory share in both realty and personalty, the
| aw provi ded that the spouse "shall take one-third [or one-half if
there were no descendants] of the |ands as an heir and one-third of

the surplus personal estate Former Md. Code art. 93,
8§ 329 (enphasis added).

Under that statute, coupling the i mredi ate devol ution of the
real property and the electing spouse's status as an heir, it would
seem that a spouse who elected his or her statutory share in the
real property would indeed have becone, at once, a cotenant with
t he devi see of that property.

That is not the case under the present |aw, however. For one

thing, real property does not pass directly to the heirs or

devi sees but fornms part of the probate estate and passes to the
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personal representative. The personal representative holds | egal
title to the property, though only in his limted capacity as
personal representative and only for the purpose of adm nistration
and distribution. See MI. Code Est. & Trusts art., 8 1-301. |If
the property is to be distributed in kind, the distribution is
effected by a deed fromthe personal representative, id. at 8§ 9-
105, and it is only upon the delivery of that deed that the person
or persons ultimately entitled to the property acquire title to it.
Additionally, the law no |onger provides that an el ecting spouse
takes the real property as an heir. The el ective share under
current law is "a one-third share of the net estate if there is
al so a surviving issue, or a one-half share of the net estate if
there is no surviving issue.” 1d. at 8§ 3-203(a).

Under this approach, appellant held legal title to the Canp
Springs property as personal representative but occupied it as an
individual with no valid claimto title or possession—hRlot as a
cotenant and not as personal representative for purposes of
admni stration. Had the personal representative been soneone el se,
t hat personal representative could have denmanded that he vacate the
property or Jlease it on terns acceptable to the personal
representative. Appellant had no right, therefore, as a cotenant
or in any other capacity, to remain in the property during the
period of adm nistration.

There bei ng no cotenancy defense under existing Maryl and | aw,
we are now faced wth the question of whether any other exigent

circunmstances exist that are sufficient to excuse appellant from
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paying the fair rental value of the property. He clains that there
was a risk that tenants m ght danmage the property and that he woul d
have had to store personal property located in the house if he
rented it to others. He offered no evidence, however, to docunent
or quantify such risk or expense. He clains that his continued
occupancy outweighed any benefit to other beneficiaries from
renting the property, but he offered no evidence to support that
proposition. He clains that he could not have rented the property
for short or uncertain periods, but there was no evidence that he
ever made an attenpt to find a tenant. The sinple fact is that,
for over four years, he lived rent-free in a valuable piece of
property, asserting a right to do so.® He had no such right and,
on this record, we discern no exigent circunstance that would
excuse his paynent of the rental value of the property.
Anmount

Based on testinony fromreal tors know edgeabl e about property
in the area and their assessnent of the nmarketability of the hone
as rental property, the court found that the property had the

follow ng rental values for the years in question

1989: $800/nonth x 4 nonths = $ 3,200
1990: $850/nonth x 12 nonths = 10, 200
1991: $900/nonth x 12 nonths = 10, 800
1992: $925/nmonth x 12 nmonths = 11, 100
1993: $925/nmonth x 12 nmonths = 11.100

$46. 400

Fromthis anmount, the court credited appellant with $6,845 in

3 The property consisted of a split level brick dwelling in
good condition situate on approxi mately one-quarter acre of |and.
It was apprai sed and inventoried at $137, 000.
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expenses on the property, leaving a net rental value of $39, 555.
It then reduced that anount by one-third to account for his
equi tabl e share in the property, leaving a net due of $26, 370.

Appel | ant nmakes two conpl ai nts about the court's cal cul ations.
He first conplains about the charge for the four nonths in 1989,
cont endi ng that he should have had sonme grace period in which to
move. Had he, in fact, vacated the property at or before the end
of 1989, he may have had sone equitable basis to seek relief.
Al t hough technically and legally, he was obliged either to vacate
or begin paying reasonable rent i mediately upon Ms. Schueneman's
death, a prudent personal representative would have had di scretion
to allow a reasonable grace period for him to collect his
bel ongings and find other quarters. The fact is, however, that he
did not commence a search for other quarters in 1989 and did not,
in fact, vacate the property until the end of 1993. He is hardly
in a position, therefore, to claimthat he had an equitable right
to remain in the property rent-free during 1989.

Appel lant's second conplaint is that the court nade a $4.65
arithnetic mstake in his favor. We shall not dignify that

conplaint with a response.

JUDGVENTS AFFI RVED,
APPELLANT TO PAY THE COSTS.



