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In this case, we consider whether a statutory attorney’s lien
against a client’s cause of action for work perforned before the
client’s bankruptcy may survive that bankruptcy, even though the
attorney did not give the notices required to assert the lien at
the tinme the bankruptcy was filed. W shall hold that it may.

FACTS AND LEGAL PROCEEDINGS

Appel l ants Fred S. Sommer, an attorney, and Shul man, Rogers,
Gandal , Pordy & Ecker, P.A., hislawfirm(collectively referred to
in the singular as Sonmer), appeal the grant of summary judgnent in
favor of their former client, appellee Lori Denise Rhoads.
Appel lants are attenpting to collect the alleged bal ance due for
attorney’s fees incurred by Rhoads in connection wth her
enpl oynent discrimnation |awsuit against her former enployer.?

The First Trial

In June 1994, Sonmer filed a federal suit on behal f of Rhoads,
all eging, inter alia, violations of the Fam |y and Medical Leave
Act (FMLA) and the Americans with Disabilities Act (ADA), arising
from Rhoads’ s exposure to second-hand snoke in her workplace and
her enployer’s allegedly retaliatory termnation after she
threatened to file an ADA discrimnation claim See Rhoads v.
F.D.I.C., 257 F.3d 373, 377-79 (4th Gr. 2001), cert. denied, 535
US 93.3, 122 S. C. 1309 (2002).

In February 1997, the district court granted sumrary judgnent

'Rhoads was enpl oyed by Standard Federal Savings Association
(SFSA). She sued the Federal Deposit I nsurance Corporation (FDIC),
as receiver for SFSA



in favor of the enployer on nine of Rhoads’'s ten clains. See
Rhoads v. FDIC, 956 F. Supp. 1239 (D. Md. 1997). A February 1998
jury trial of the remaining FMLA claim resulted in a defense
verdict for the enployer. Somer filed various post-trial notions
on Rhoads’s behal f, none of which were successful.

Rhoads’s Bankruptcy

By that time, Rhoads cl ai ms, she had pai d Sommer approxi mately
$20,000 in attorney’'s fees and costs. On March 27, 1998, Rhoads
filed for Chapter 7 bankruptcy, thereby staying the discrimnation
suit before the time for noting an appeal fromthe district court
j udgnent expired. See id.

I n her bankruptcy schedul es, Rhoads |isted a $190, 000 debt to
Sommer for “Legal services” as “an unsecured nonpriority claim”
Rhoads al so disclosed her “[c]ivil claimfor damages,” which she
noted resulted in a “judgnment for defendant 3/4/96, tine for appeal
has not expired.” Somer was identified as a creditor and served
notice. He did not file any response or other claim in the
bankr upt cy proceedi ngs.

The bankruptcy trustee concluded that there was no value to
the estate in pursuing the Ilitigation through appeal, and
ultimately that there was “no property available for distribution
fromthe estate.” He therefore rel eased to Rhoads any i nterest she
m ght have in the litigation. Rhoads s debts were unconditionally

di scharged on July 2, 1998.



The First Appeal

That summer, Sonmer discussed with Rhoads an appeal of the
district court judgnent. He wote Rhoads that he was “wlling to
bri ng an appeal challenging the special verdict formused” to try
the FMLA cl aim and, depending on further research, “might al so be
willing to challenge the district court’s sunmary judgnment ruling”
dism ssing the ADA claim and limting the period of back pay.
Sommer stated that he was “not willing to rai se any ot her i ssues or
argunment on appeal.” In addition, Sommer proposed that Rhoads
“woul d remai n responsi bl e for all unpaid fees and costs incurred to
date and any future fees and costs, pursuant to the terns of our
original fee agreenent.”

Wil e they continued to negotiate, Somrer noted an appeal on
Rhoads’s behalf to the United States Court of Appeals for the
Fourth Crcuit, in order to preserve her right to challenge the
district court judgnent. During their discussions about such an
appeal, Rhoads questioned, inter alia, whether a new retainer
agreenent would revive the debt that she believed had been
di scharged in bankruptcy. |In response, Sonmer took the position
t hat, although he did “not intend to seek recovery fromyou of the
unpaid attorney’s fees and costs,” he still had “a statutory lien
for those fees and costs against any recovery you obtain in this
case,” and that this lien was not discharged in bankruptcy.

Di sagreenents between attorney and client continued. Somer



officially withdrew as Rhoads’s attorney, effective August 29,
1998. One nonth later, on Septenber 28, 1998, Sonmmer asserted an
attorney’s lien for $159,729.74 (hereinafter, “Sonmer’s Lien
Caint), asserting the right to require the FDIC or the Court “to
hol d any noney payable . . . to Ms. Rhoads relating to the action,
proceedi ng, judgnent, or award.”

Rhoads proceeded with the appeal pro se. Although the Fourth
Crcuit affirmed the judgnent agai nst Rhoads on her FM.A cl ai s,
the appellate court held that the district court erred in granting
sumary judgnment on Rhoads’s retaliation clai munder the ADA. See
Rhoads, 257 F.3d at 394. The case was remanded for a newtrial on
t hat cause of action.? See id.

According to Rhoads, the ADA retaliation claim was what
Sommer refused to pursue on appeal, whereas the FMLA argunents t hat
Somrer advocated as grounds for appeal were rejected as contrary to
the plain neaning of the statute. Not surprisingly, Sonmer
di sputes Rhoads’s contentions, asserting that she prevailed by
relying on theories and evidence that he devel oped in discovery,
pl eadi ngs, and trial.

The Second Trial And Appeal
Rhoads continued to represent herself during the second trial.

In Decenber 2002, nore than four years after Somrer w thdrew as

2Shortly thereafter, on August 8, 2001, Rhoads filed suit
agai nst Sommer for |egal nmalpractice. She prayed for “[r]ecovery
of fees paid” to himand “dism ssal” of his |ien.
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Rhoads’s attorney, a federal jury found that the enployer
term nat ed Rhoads for asserting her rights under the ADA. The jury
awar ded Rhoads danmages of approxi mately $120, 000.

Rhoads then noved for an award of attorney’ s fees and costs.
In support, she cited Sommer’s “statutory lien in the anount of
$159, 729. 74" and stated that she had “already paid M. Somer a
total of $20,398.52[.]” Rhoads asserted that during the five years
of Sommer’s representation, he billed “approximately 270 hours per

year,” which “was, in all regards, reasonable.” She requested a
total award of $175,744.99, which included fees and expenses for
| egal work perforned by her first attorney,® Somer, and herself.

In June 2003, Sommer noved to intervene for the purpose of
bei ng heard on the fee issue. The district court denied | eave to
intervene and al so denied Rhoads’s claimfor fees and costs. See
Rhoads v. FDIC, 286 F. Supp. 2d 532, 545 (D. Md. 2003), arff’d, 94
Fed. Appx. 187 (4" Cr.), cert. denied, 543 U.S. 927, 125 S.
331 (2004).

Inits ruling, the federal court pointed out that Rhoads had
asserted “that she owes nothing to Sommer as a result of the
bankruptcy di scharge.” See id. at 543. In addition, “[i]t could

be a windfall . . . to award her attorney’'s fees when she is

si nmul t aneously pursuing a judgnent for attorney’s fees in another

3Rhoads was briefly represented by another attorney before
retaini ng Sonmer.



forum” Id. The court suggested that, “even if [Sommer] were
entitled to fees” for work perforned prior to Rhoads’ s bankruptcy,
“t he anmount woul d be very small” because “the prevailing party is
not entitled to fees incurred i n pursuing unsuccessful clains” and,
“[o]f the approximately ten original clainms, only one was
ultimately successful.” See id. at 542 n.7. Finally, the federal
court observed that, due to Sonmmer’s wi thdrawal “before Rhoads
prevailed at the Fourth GCrcuit and second trial,” Somrer “would
need to establish that [his] efforts, and not those of Rhoads or
amicus, produced the final judgment in favor of Rhoads.” Id.
Rhoads’ s second appeal to the Fourth Circuit was unsuccessful.
Sommer’s Lien Action

In Decenber 2004, Sommer filed in the Circuit Court for
Mont gomery County a verified conplaint in this action, seeking a
declaration “that the Attorney’s Lien is valid and enforceable
agai nst the” judgnent Rhoads obtained in the second trial, and
asking the court to “enforce the Attorney’s Lien against” that
judgnent.” The anmpunt of Sommer’s lien claimis $159, 729. 74, the
same anount Sommer clainmed when he withdrew six years earlier.
Sonmer al so requested injunctive relief to ensure paynent of his
fees fromany FDI C paynent nade to satisfy the judgnent in favor of
Rhoads. In response, the circuit court ordered the FDIC to pay
$40, 000 of the $120,000 judgnment into the court registry.

Rhoads noved to disnmss Sommer’s lawsuit. Wile that notion



was pendi ng, Sonmer noved for summary judgnent. After briefing and
oral argunent, the Circuit Court for Mntgomery County granted
judgnment in favor of Rhoads, treating her notion to dism ss as one
for summary judgnment. The court interpreted the Retai ner Agreenent
bet ween Sommer and Rhoads to be a wai ver of Somrmer’s statutory lien
rights. It held that Sonmer agreed to forego his statutory lien
rights by agreeing that, if his representation did not yield a
judgnment or settlenent in Rhoads’s favor, she would not be
obligated to pay nore than $500 per nonth toward the outstanding
f ee bal ance.

Sonmmer noted this appeal, raising six issues.* W address

“Sommer presents the foll owing questions in his brief:

| . Whether the Circuit Court erred by

interpreting the parties’ Ret ai ner
Agreement to contain a “waiver” of
Appel l ants’ right to assert an attorney’s
l'i en.

1. \Whether Rhoads’s Chapter 7 bankruptcy
filing bars enforcenent of Appellants’
attorney’s lien.

[11. Whether Appellants are entitled to
enforcenment of their attorney’s Ilien
wher e Rhoads admts that [(i)] the nunber
of hour s Appel | ant's expended i n
representing her in the US. District
Court Lawsuit was, in all regards,
reasonabl e; (ii) the agreed-upon hourly
rate was al so reasonable; and (iii) al
of the fees sought by the lien were
i ncurred by Rhoads in the action in which
t he judgnent was obt ai ned.

(conti nued...)



only the follow ng issues:
l. Under the terns of the Retainer Agreenent
and in light of Sonmer’s wthdrawal as
counsel after the wunsuccessful first
trial, did Sommer waive his right to a
| i en agai nst the judgnent Rhoads obtai ned
in the second trial?
1. Did Rhoads’s Chapter 7  bankruptcy
di scharge her debt to Sommer arising from
the first unsuccessful trial?
We answer both questions no, vacate the judgnent, and renand
to the circuit court for resolution of the remaining issues that

wer e not decided on sunmary judgnent.
DISCUSSION
The Retainer Agreement

The Retainer Agreenment (the Agreenent) between Sonmmer and

4(...continued)

V. \Whether Appellants are required to
establish that their services "produced”
the judgment on which Appellants’
attorney[’s] lien is based.

V. Whet her, assuming that Appellants are
required to establish that their services
“produced” the judgnent on whi ch
Appel l ants’ attorney lien is based, the
undi sputed nmaterial facts establish as a
matter of |law that the judgnent resulted
fromthe work product and | egal theories
Appel | ants devel oped on Rhoads’s behal f.

VI. \Wiether the Crcuit Court erred in
denyi ng Appellants’ notion for sunmmary
judgnent; request for injunctive relief;
di ssolving the tenporary restraining
order and in granting Rhoads’s notion to
dism ss, which the Crcuit Court treated
as one for summary judgnent.
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Rhoads provides for a hybrid attorney’s fee, consisting of both a
“CQuaranteed Fee” accruing at $100 per hour and a *“Contingent
Premi uni that potentially could raise the total conpensation to 30
percent of Rhoads’'s recovery “[i]n the event that [she] obtains a
judgnment or settlenment in her favor[.]”® The Guaranteed Fee is
“payabl e regardl ess of whet her a judgnent or settl enent i s obtained
in Cient’s favor.” In no event could the Guaranteed Fee plus the
Conti ngent Prem um exceed 30 percent of the total recovery from
settl enment or judgnent.

Wth respect to the paynent of fees and costs, the Agreenent
provi des:

1. Monthly Payments

Client wll be billed nonthly for all
fees and costs incurred. Except for certain
additional fee paynents set forth below,
Client will be required to pay within 30 days
of the nonthly bill:

. Ei t her t he bal ance of t he fees
out st andi ng or $500 t owar d t he
out st andi ng bal ance, whichever is |ess,
plus

. all costs advanced by Attorney

In addition to the $500 nonthly
install nment toward fees, Client will also be
required to pay on a nonthly basis for all
hours worked in excess of 25 in a cal endar
nonth, provided that Attorney has obtained
aut hori zation for Client fromsuch hours.

*The parties agree that the Contingent Premiumis not at issue
in this appeal.



Under

lien. See Tucker v. Dudley, 223 MI. 467, 472 (1960).

Gener al As

Ml. Laws,

2. Payment Upon Receipt Of Judgment Or
Settlement Proceeds Or Conclusion Of Case

Attorney will be entitled to payment of
all fees and costs owed upon Client’s receipt
of the proceeds of a judgment or settlement
upon the conclusion of any action brought by
Attorney upon Client’s behalf. If there is no
judgment or settlement 1in favor of Client,
Client will pay the outstanding balance to
Attorney in 5500 monthly installments.
(Italics added.)

Lien Law

Maryl and common | aw, attorneys do not have a charging

senbly established a statutory attorney’ s |ien.

I n 1985, the

See 1985

ch. 723; Consol. Constr. Servs., Inc. v. Simpson, 372 M.

434, 460-61 (2002). M. Code (1989, 2004 Repl. Vol.), section 10-

501 of the Business Cccupations and Professions Article (BOP),

provi des i

n pertinent part:

(a) In general. — Subject to subsection (b) of
this section, an attorney at law has a lien
on:

(1) a cause of action or proceeding of a
client of the attorney at law from the tine
the cause of action arises or the proceedi ng
begi ns; and

(2) a settlenent, judgnment, or award t hat
a client receives as a result of |ega
services that the attorney at |aw perforns.

(b) Limited fee agreement. — A lien under this
section attaches only if, and to the extent
that, under a specific agreenent between an
attorney at law and a client, the client owes
the attorney at law a fee or other

10



conpensation for |egal services that produced
the settlenent, judgnent, or award.

(d) Execution. — An attorney at |law may . . .
bring an action for execution under the lien
only in accordance with rules that the Court
of Appeal s adopts.

In turn, Ml. Rule 2-652 specifies certain procedures that
attorneys nust followto assert a |ien under BOP section 10-501:

(b) Statutory lien. An attorney who has a
l'ien under [BOP] 8§ 10-501, may assert the lien
by serving a witten notice by certified mail
or personal delivery upon the client and upon
each person against whom the lien is to be
enforced. The notice shall claim the Iien,
state the attorney's interest in the action

proceedi ng, settlenment, judgnent, or award,
and informthe client or other person to hold
any noney payable or property passing to the
client relating to the action, proceeding,
settlenment, judgnment, or award.

(c) Adjudication of rights and lien disputes.

(1) When a circuit court action has been
filed. If a lien asserted pursuant to this
Rule relates to an action that has been fil ed
in a circuit court of this State, on notion
filed by the attorney, the attorney's client
in the action, or any person who has received
a notice pursuant to section (b) of this Rule,
the court shall adjudicate the rights of the
parties inrelation to the lien, including the
attorney's entitlenent to a lien, any dispute
as to the papers subject to a lien under
section (a) of this Rule, and the anount of
the attorney's claim

(2) Wen no circuit court action has been
filed. If alienis asserted pursuant to this
Rule and a related action has not been filed
in a circuit court of this State, the
attorney, the attorney's client, or any person
who has received a notice pursuant to section
(b) of this Rule may file a conplaint with a

11



circuit court to adjudicate the rights of the
parties inrelation to the Iien, includingthe
attorney's entitlenment to a lien, any dispute
as to the papers subject to a Ilien under
section (a) of this Rule, and the anount of
the attorney's claim

I.
Fee Agreement And Waiver Of Lien

The circuit court held that, under the terns of the Retainer
Agreenent, Sonmer was not entitled to assert a statutory lien
agai nst the judgnment Rhoads obtained in the second trial. In
successfully arguing for that result, Rhoads relied on the
provision in the Retainer Agreenent stating that Sonmmer is
“entitled to paynent of all fees and costs owed upon client’s
recei pt of the proceeds of a judgnent . . . upon the conclusion of
any action brought by the attorney upon client’s behalf.”
(Enmphasi s added.) Rhoads interpreted “the concl usion of the action
brought by the attorney on the client’s behalf” to refer to
judgment entered in favor of the FDIC after the first trial. Under
the ternms of the Retainer Agreenent, Rhoads asserted, the bal ance
due on the guaranteed fees was not “imedi ately due and payabl e” as
it woul d have been if Rhoads had prevail ed, but rather was due and
payabl e only in $500 nmonthly install nments.

Sommer countered that the neaning of the phrase *“upon the
concl usi on of any action brought by the attorney” does not refer to
the judgnent in the first trial, but to the final conclusion of the

entire | awsuit brought by Sonmmer on Rhoads’s behalf, which is the

12



$120, 000 |

The circuit court agreed with Rhoads’s construction of

Agr eenent :

udgnment in favor of Rhoads.

[T]he Court finds that the phrase was
reasonably understood by the parties to be
limted to the initial trial conducted by
Sommer. [Rhoads] . . . points to numerous
exhibits which clearly evidence that Somrer
interpreted the agreenent as being limted to
the initial trial.

Si nce t he Agr eenent covered
representation through the initial trial only,
then the test of whether the outcome was
favorable or not is neasured as of the

concl usion of that proceeding. Here it was
unfavorable. Judgnent was entered for the
enpl oyer. Ther ef or e, MVs. Rhoads’ only

obl i gati on under the Agreenment was to pay the
guaranteed fee at the rate of $500 per nonth.
This has particul ar rel evance for the i ssue of
whether the attorney’s Ilien survived the
bankruptcy. . . . [Generally an attorney’s
lien is perfected upon the commencenent of the
representation. Therefore, such [perfected]
liens typically would not be extinguished in
bankruptcy. Here, however, a plain reading of
the fee agreement 1leads inevitably to the
conclusion that [Sommer] has waived his right
to assert such a lien in the event that a
judgment in favor of the employer resulted

from the initial trial. . . . To grant the
attorney a lien would be inconsistent wth
[ Rhoads’ s] l[imted [paynent] obl i gati on.

Accordingly, [Sommer] waived his right to
assert any attorney 1lien if Jjudgment was
entered 1in the employer’s favor at the
conclusion of the initial trial. For that
reason, any obligation owed wunder this
agreement following the initial trial was an
unsecured personal obligation of [Rhoads] and
was discharged in bankruptcy. Ther ef or e,
[ Rhoads] is entitled to judgnent on [ Somrer’ s]
claim (Enphasis added.)

13
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We disagree with the notion court’s conclusion that the
Agreenent reasonably can be interpreted to nean that Sonmer wai ved
his right to assert a lien if Rhoads lost at the first trial.®
Rhoads has pointed to no | anguage in the Agreenent that says or
inmplies this, and we have found none. The circuit court apparently
relied on the clause in paragraph 2 of the Agreenent calling for a
$500 per nmonth paynment schedul e, which applied only if there were
no judgnment or settlement in Rhoads’s favor. The circuit court
reasoned that a nonthly paynent schedul e was i nconsi stent with the
notion that the paynent woul d be secured by any judgnent, and from
this inconsistency, inferred a wai ver. We concl ude this was error
because there is no inconsistency between paynent by installnents
over a period of tinme and holding security for those paynents,
i.e., a lien against the cause of action. There is nothing in BOP

section 10-501 or Rule 2-652 requiring that the proceeds of a cause

®Nor do we agree with Rhoads that Sommer’s claimis a quasi -
contract claim that would not neet the BOP section 10-501(b)
requi renent that there nust be a “specific fee agreenent.” |If
Sommer were asserting the 30 percent contingency fee called for in
the Agreenent, then his claim mght be based on quantum neruit
because he did not conplete the work necessary to obtain the ful
fee. See Somuah v. Flachs, 352 M. 241, 258 (1998)(In a
contingency fee context, “where a client termnates an
attorney-client relationship without any cause, or an attorney
termnates the relationship with cause, the attorney nmay be
entitled to immediate quantum meruit recovery from the client,
i.e., the reasonabl e value of the | egal services rendered prior to
the attorney's discharge”). Sonmer, however, is claimng under the
hourly fee terns of the Agreement, which is not a quasi-contract
claim

14



of action subject to the lien nust be imediately paid to the
attorney holding the lien. Both subsections (1) and (2) of Rule 2-
652(c) sinply direct that “the court shall adjudicate the rights of
the parties in relation to the lien[.]” The circuit court could
easily direct, for exanple, that the appropriate part of the anount
owed under the judgnent or settlenent be paid into court or an
escrow account, and held as security or paid to the attorney in
nonthly increnents.’

IT.
Effect Of Bankruptcy Discharge

Rhoads argues we should affirm because she was di scharged in
bankruptcy before the attorney’s lien attached, and therefore she
had no i ndebt edness to Sommer. She reasons that Sommer cannot have
acquired a lien because BOP section 10-501 authorizes a lien only
to the extent the client “owes . . . conpensation for services.”
Rhoads insists that “[i]Jt is textbook bankruptcy law that the
automati c stay and subsequent di scharge injunction bar efforts to
coll ect pre-petition debts,” citing In re McKnickle, 274 B.R 477,

480 (Bankr. E.D. Chio 2002)(“the nmmjority rule, that strictly

‘Sommer argues that Rhoads becane obligated to pay the full
hourly fee imediately, wthout the $500 per nonth paynent
schedul e, because Rhoads breached the contract by failing to make
tinmely paynents under the Agreenent, and because she filed
bankruptcy. W shall not address these argunents because they were
not grounds on which the circuit court entered summary judgnent.
See Paine Webber, Inc. v. East, 363 Ml. 408, 422 (2001)(“Maryl and
appel l ate courts, as a general rule, will consider only the grounds
upon which the |lower court relied in granting summary judgnent”).
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adheres to the Bankruptcy Code, holds that pre-petition |egal
services are subject to the discharge, and subsequent collection
efforts violate the automati c stay and t he di scharge injunction”).
McKnickle, however, did not involve a claimfor an attorney’s lien,
and there was no judgnent or settlenent the attorney clainmed was
produced by his services. The attorney sinply sought conpensation
for legal work perfornmed for the debtor in connection with the
bankruptcy before the bankruptcy filing, and therefore he had the
status of an ordinary unsecured creditor.

A claimant under an attorney’'s lien statute stands in a
different position. As the circuit court recognized, generally, a
lien survives bankruptcy discharge because the discharge
“extingui shes only one node of enforcing a claim — nanely, an
action against the debtor in personam — while |eaving intact
anot her — nanmely, an action agai nst the debtor in rem.” Johnson v.
Home State Bank, 501 U.S. 78, 84, 111 S. C. 2150, 2154 (1991).8
Qur Court of Appeals has adopted this general rule. See Hernandez
v. Suburban Hosp. Ass’n, 319 Ml. 226, 236-37 (1990)(“‘We followthe
majority of courts which hold that the Bankruptcy Code and its
| egi slative history plainly establish the better rule of |aw- that
valid liens that have not been disallowd or avoided survive the
bankruptcy di scharge of the underlying debt’”)(citation omtted).

Al t hough the effect of bankruptcy discharge on an attorney’s right

8Johnson involved a nortgage on real property.
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to alien under BOP section 10-501 is a matter of first inpression
in this state, cases involving attorney’s Iliens in other
jurisdictions have held that conparable attorney charging |iens
survived the bankruptcy.

Many courts interpreting attorney’s |liens have agreed that,
al though the lien does not attach until after the bankruptcy, once
it does attach, it relates back and takes effect from the
conmencenent of the attorney’s services or the action. See Hanna
Paint Mfg. Co. v. Rodey, Dickason, Sloan, Akin & Robb, 298 F.2d
371, 373 (10th Gr. 1962)(“The lien of an attorney for services
rendered in an action relates back to, and takes effect from the
time of the commencenent of the services[;] when it attaches to a
judgnent, it is superior to the claimof a creditor in whose favor
execution has been levied, or to a subsequent attachnent,
garni shment, or trustee process”); Matter of Pacific Far East Line,
Inc., 654 F.2d 664, 669 (9'" Gr. 1981)(“Under California law, the
lien takes effect fromthe date it was created; upon the fund s
production, the lien attaches to the specific asset”), In the
Matter of TLC of Lake Wales, Inc., 13 B.R 593, 595 (Bankr. M D.
Fla. 1981) (“Al though the charging |lien does not attach until after
judgnment or recovery has been obtained, it relates back and takes
effect from the date of the attorney’s first conmencenent of
services”); In re Reinhardt, 81 B.R 565, 569 (Bankr. D.N. D

1987) (attorney’ s pre-bankruptcy charging lien related back to the

17



date the services conmenced, and despite failure to give notice,
and wthout explicit relation-back |anguage, Ilien survived
bankruptcy discharge); In re Miller, 17 C.B.C. 28, 31 (E D. Pa.
1978)(“at the tinme the bankruptcy was filed the attorneys were
| ooki ng for paynment of a fund to be created, and the fund has now
come into existence. Although the charging lien attached after
bankruptcy, it relates back and takes effect from the tine the
services were commenced . . . thus taking priority over the
receiver”); In re Kleer-Span Truss Co., Inc., 76 B.R 30, 31
(Bankr. N.D.N. Y. 1985)(rel ati on back appl i ed when statute provi ded:
“From the conmencenent of the action, . . . the attorney who
appears for a party has a lien upon his client's cause of action,
claim or counterclaim which attaches to a verdict, [or]

deci sion, judgnent or final order in his client's favor, and the
proceeds thereof”); In re E.C. Ernst, Inc., 4 B.R 317, 320
(Bankr. S.D.N. Y. 1980)(“The lien rel ates back and takes ef fect from
the time the attorney’s services were conmenced”).® These courts
did not require that the statute or comon | aw expressly use a term
like “relates back.” Rather they rested their decisions on their

interpretation of the statute or common law as to the effective

But see, e.g., In re Elec. Metal Prods., Inc., 916 F.2d
1502, 1505 (10th Cir. 1990)(”because [the attorney] did not file a
notice of lien, it was not perfected against third parties and was
therefore invalid against a trustee in bankruptcy as of the date of
t he bankruptcy filing”); Hoffman & Schreiber v. Medina, 224 B.R
556, 560 (D.N.J. 1998)(sane).

18



date of the lien. See, e.g., In re Reinhardt, 81 B.R at 569
(noting lack of relation back |anguage in North Dakota and Al aska
attorney’s lien statutes).

In In re Albert, 206 B.R 636, 640 (Bankr. D. Mass. 1997), the
bankruptcy court applied Massachusetts | awspecifying that the lien
dates “fromthe authorized commencenent of an action.” The court
explained that the lien was inchoate at the tinme the |lawsuit was
filed, and “[t]he |lien becones choate when a judgnent, decree, or
other order is entered in the client's favor, and attaches to any
proceeds derived therefrom” I1d. at 639.

An earlier bankruptcy court decision, In re Seacatch, Inc., 36
B.R 226, 233 (Bankr. D. Al aska 1983), explained the operation of
the lien attachment and rel ati on back:

In those states which provide that an
attorney’s charging lien attaches to a
judgnent, verdict or order and that the

effective date of the lien relates back to the
commencenent of the attorney’s services, §

546(b) will protect the attorney’s lien from
bei ng i nvalidated by the trustee’s status as a
hypothetical lien creditor as of the date of

the filing of the petition.

The general rule is that an attorney’s
charging lien relates back to and is effective
from the tinme the attorney comrences his
services.” (Citations onmtted.)

The Seacatch Court also clarified that there is a

di stinction between the date an attorney’s
lien attaches and the date it becones
effective against a creditor assignee of the
attorney’s client. The |ien cannot attach
earlier than the entry of judgnent, as there
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is nothing for the lien to attach to before

that date . . . . Generally, however, once the

lien attaches it relates back and is effective

fromthe tinme the attorney begins his efforts

on behalf of his client.
Id. at 233. Because of the relation back, the lienis not affected
by initiation of bankruptcy proceedings. See id.

Thus, as Seacatch instructs, the date of attachment of the
lienis not the material issue in determ ning whether an attorney’s
lien will survive the client’s bankruptcy. Rat her, state |aw
governing the effective date of the lien will determ ne whether the
lien relates back to the commencenent of the action (or the
attorney’s representation). See, e.g., Albert, 206 B.R at 640
(state | aw determ nes whet her pre-bankruptcy |Iien, once perfected,
takes priority over interests which were perfected before the
l'ien).

Rhoads does not agree that Sommer’s lien relates back to a
date precedi ng her bankruptcy. Relying on Hoffman & Schreiber v.
Medina, 224 B.R 556 (D.N. J. 1998), Rhoads argues that Somrer’s
lien right could not survive her bankruptcy discharge because
Sommer did not perfect his lien before the bankruptcy petition
having failed to “assert” the lien by serving the notice required
by Md. Rule 2-652. |In Hoffman & Schreiber, as Rhoads contends, the
court held that the law firm failed to conmmence an action to

determ ne and enforce its lien claimbefore the client filed her

bankruptcy petition and therefore the claim was unperfected,
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unsecured, and discharged. See id. at 563.1°

We di sagree with Rhoads’s contention that Hoffman & Screiber
controls, because of how we construe BOP section 10-501. *“‘[T]he
cardinal rule of statutory construction is to ascertain and

ef fectuate | egi sl ative intention. State v. Green, 367 Ml. 61, 81
(2001) (citations omtted). When interpreting a statute, our
starting point is the text of the statute. See Adamson v. Corr.
Med. Servs., Inc., 359 M. 238, 251 (2000). “I'1]f the plain
nmeani ng of the statutory |anguage is clear and unanbi guous, and
consi stent with both the broad purposes of the | egislation, and the
speci fic purpose of the provision being interpreted, our inquiry is
at an end.” Breitenbach v. N.B. Handy Co., 366 M. 467, 473

(2001).

The New Jersey Suprene Court, however, |ater disapproved of
the requirement that an attorney nust “perfect” alien for his fees
by asserting it before judgnent or settlenent. Answering a
certified question from the Third Crcuit in Musikoff v. Jay
Parrino’s The Mint, L.L.C., 796 A 2d 866, 868 (N.J. 2002), the New
Jersey court held that the state attorney’'s |ien statute “does not
require an attorney to file a petition to acknow edge and enforce
an attorney’'s lien prior to settlenent or judgnment in the matter
that gives risetothelienitself.” It reasoned, inter alia, that
the New Jersey

Act sought to codify and expand the common | aw
charging lien “to protect attorneys who do not
have actual possession of assets against
clients who rmay not pay for services
rendered.” “The lien is rooted in equitable
considerations, and its enforcenment is within
the equitable jurisdiction of the courts.”

Id. at 871 (citations omtted).
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There is nothing in the Miryland statute or rules that
suggests that an attorney’s right to a lien is |ost because the
attorney does not take steps to enforce the lien before the client
files bankruptcy. Rather, BOP section 10-501 explicitly provides
that the attorney “has a lien . . . fromthe tine the cause of
action arises or the proceeding begins,” wthout any notice
requirenents. Additionally, Ml. Rule 2-652, titled “Enforcenent of
Attorney’s Liens,” says nothing to suggest that the BOP section 10-
501 lienright is lost if the notice required by Rule 2-652(b) is
not sent before a bankruptcy filing. Rather, this rule talks only
about howto “assert” the lien. See MI. Rule 2-652(b)(“An attorney
who has a |ien under Code, Business and Professions Article, 8§ 10-
501, may assert the lien by serving a witten notice by certified
mail or personal deliver upon the client and upon each person
agai nst whomthe lien is to be enforced”)(enphasis added). The
rul e says nothing about perfection of the lien or losing the lien
for failing to serve the witten notice within a particular tine.

Qur reading of the statute is al so consistent with the purpose
of section 10-501 and like statutes, which is “‘to protect the
rights of an attorney unabl e to get possession against a client who
seeks to avoid paynent for services.'” Vangrack, Axelson &
Williamowsky, P.C. v. Est. of Abbasi, 261 F. Supp. 2d 352, 363 (D.
Md. 2003) (applying Maryland |aw)(quoting 2 Robert L. Rossi,

Attorney’s Fees 8§ 12:13, at 12-23 & n. 10 (3d ed. 2001)). See also
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Seacatch, 36 B.R at 234 (The object of attorney lien statues is
“to furnish security to attorneys for their efforts by giving them
a lien upon the subject of the action”). In keeping with this
pur pose, and gi ven the cl ear | anguage of the statute, we think that
in a contest between the attorney and the trustee, general
creditors, or the bankrupt client herself, the requirenent that
notice be given in order to assert the lien is a condition for
enforcement of the lien, but not for continuation of the right to
a lien. In other words, failing to conply with the notice
requi renent does not interfere with the attorney’s lien priority
over general creditors of the client, including a trustee in
bankruptcy, or cause the attorney to lose the lien in a dispute
with the client herself.
In construing and applying the notice requirenent in Rule 2-
652, we find helpful the reasoning of the Seacatch bankruptcy
court, which discussed the notice provision in the Al aska
attorney’s lien statute:
[ A] special agreenment for conpensation :
woul d have related back to be effective
against not only an assignee (who takes
subject to the contractual obligations of his
assignor), but also against any third party
who clainms a right to the fund in question
The notice provision is for the purpose of
protecting a judgment or potential judgment
debtor, not a third party creditor. It would
be inequitable to give a third party creditor
(or a trustee representing such creditors) a

prior right over the value of the pre-petition
services which contributed to the creation of
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the fund, especially in a case such as the
i nstant one where the fund in question was
awarded as conpensation for the attorney's
servi ces.

Seacatch, 36 B.R at 234 (footnote omtted; enphasis added).

W think that the Court of Appeals, in adopting the
requi renent of Rule 2-652(b) that the attorney send notice to “each
person against whomthe lien is to be enforced,” intended, inter
alia, to protect the judgnent debtor frominnocently paying all the

noney to satisfy the judgnent (that the attorney hel ped produce),

to the client or his assignee.* Gven this purpose, the failure to

“According to the June 18, 1993 neeting of the Rules
Conmittee, Judge Alan M Wlner, then Chair of the Commttee,
cormented that “the purpose [of the notice] is to prevent the
defendant from paying the client.” The Rules Commttee, in
drafting the rule, also considered the potential problemwhen the
j udgnment debtor (e.g., the tortfeasor) m ght have to double pay a
portion of the judgnment by innocently paying the client before he
knew of the attorney’'s lien. The Conmttee reviewed the anal ogous
hospital lien statute as a starting point for formulation of an
enforcenment rule for the attorney’'s lien:

M. Bowen has suggested, as a starting
poi nt, looking at the hospital lien statute,
Code, Commercial Law Article, [section] 16-601
ff. The elenents of that schenme are,
essentially, a notice of lien filed with the
clerk of court and provided to the tortfeasor
and the insurer; the inposition of liability
for the lien upon the third party payor for a
period of one year; and the creation of a
hospital lien docket in the clerk’s office
Whet her the creation of an anal ogous procedure
m ght further poison the atnosphere between
attorneys and their clients is an issue for
the Subcommittee and the full Commttee to
consi der.

(conti nued. . .)
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send notice to Rhoads’ s enpl oyer would not justify giving Rhoads’s
general creditors or her trustee in bankruptcy priority ahead of
Sommer . Moreover, there is no showing that Rhoads’s enployer
actually paid out the judgnent to the client or soneone else, in
i gnorance of Sommer’s |ien.

A second purpose of the notice requirenent in Rule 2-652 is to
satisfy the due process concerns recogni zed in Barry Props., Inc.
v. Fick Bros. Roofing Co., 277 Ml. 15 (1976), by guaranteei ng that
the ciient knows of the attorney’s intent to enforce the |ien before
the attorney is able to transfer a possessory interest to hinself
as a part of his enforcenent action. See Mar. 10, 1995 M nutes of
Court of Appeals Standing Conmttee on Rules of Practice and
Procedure (“Section (b) has a constitutional requirenment of notice
by certified mail or personal delivery which is simlar to the
notice required in nechanics’ liens”). As we discuss in Section

I1l, infra, Rhoads suffered no inpairnment of her due process rights

(... continued)

Aug. 22, 1990 Menorandum From Una M Perez, Esq., Reporter, to
Menbers of the Judgnents Subcommittee and the Attorneys
Subcommittee of the Rules Committee. The Rules Conmittee files
contain a copy of the hospital lien statute, MI. Code (1975, 2005
Repl. Vol.), section 16-603 of the Commercial Law Article, which
provides, in pertinent part: “After the filing and mailing of the
notice of lien, if any person makes any payment to the patient, his
attorney, heirs, or personal representative as conpensation for the
i njuries, without paying the hospital the amount of the lien .

he is liable to the hospital for a period of one year fromthe date
of making paynment[.]” Evidently, the Committee’s concern was with
how to avoid injury to the judgnent debtor or the attorney caused
by the judgnent debtor’s ignorance of the attorney’'s lien.
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from Somrer’s failure to give notice of his lien before she filed
bankruptcy, because any loss or injury she suffered from the
exi stence of the |lien before she received notice was not
sufficiently severe or grievous to violate such rights.
Sommer’s Failure To File Claim In Bankruptcy
Rhoads al so i nsists that Somrer cannot now clai man attorney’s
lien because he failed to file any claimfor such lien in Rhoads’s
bankruptcy. Sommer, however, correctly points out that the trustee
i n Rhoads’ s bankrupt cy abandoned t he cause of action, and t hus never
initiated an adversary proceeding to avoid the |ien pursuant to 11
U S C 8 545(2).' Somer is also right that, as a result of this
abandonnment, he was not required to file any proof of claimin the
bankruptcy estate. See In Re Marriage of Berkland, 762 P. 2d
779,783 (Colo. Ct. App. 1988). “The effect of abandonnment by a
trustee is to divest the bankruptcy estate of control over the

abandoned property and revest title in the debtor. 1In doing so, the

2Title 11 of the United States Code, section 546(b) provides
that the trustee’s avoi dance powers

are generally subject to any law that permts
perfection of an interest in property to
rel ate back and be effective agai nst an entity
that acquires rights in the property before
the date of perfection. . . [A] [l]aw [f]irm
may enforce its attorney’s lien in the
judgnment proceeds wth priority over the
trustee to the sane degree its |Iien woul d have
been effective as against a judicial lien
creditor.

In re Reinhardt, 81 B.R 565, 568 (Bankr. D.N. D. 1987).
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property becones part of the debtor’s non-bankruptcy estate, just
as if no bankruptcy occurred.” In re Moody, 277 B.R 858, 861
(Bankr. S.D. Ga. 2001).
In Personam v. In Rem

Pursuing a different line of attack, Rhoads contends that
Somer’s attorney’s lien rights are conditioned on the viability,
after bankruptcy, of his in personam cause of action agai nst Rhoads.
We do not agree. An attorney’s lien under B. O P section 10-501(b)
is an action in rem. Al though section 10-501(b) recognizes the lien
only to the extent that, “under a specific agreenent between an
attorney at law and a client, the client owes the attorney at |aw
a fee or other conpensation for |egal services that produced the
settlenment, judgnent, or award[,]” this requirenment does not change
the in rem nature of the claim There is nothing in the |anguage
of section 10-501 to suggest that a lien, which was to be effective
“fromthe time the cause of action arises or the proceedi ng begins,”
is intended by the legislature to beinvalidif theclient filed for
bankruptcy before the attorney sought to enforce the lien. To hold
otherwi se would underm ne the renedial purpose of the statutory
attorney’s lien, whichis to protect the attorney who hel ped produce
a judgnment against the client’s attenpts to avoid paynent. See
Vangrack, Axelson & Williamowsky, 261 F. Supp.2d at 363. See also
Reinhardt, 81 B.R at 568-69 (“‘[A]Jttorney lien statutes are to be

regarded as renedi al and should be liberally construed in aid of the
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obj ect sought by the legislature, which is to furnish security for
attorneys for their efforts by giving thema |ien upon the subject
of the action’”)(citation omtted); Falconer v. Adams, 20 P.3d 583,
586 n.21 (Al aska 2001) (sane).

Legislative History Of BOP Section 10-501
Regarding Priority Of Lien

“[Clourts may consider the context in which a statute appears,
including rel ated statues and | egislative history,” Ridge Hearing,
Air Conditioning & Plumbing, Inc. v. Brennen, 366 Ml. 336, 350-51
(2001), and we have done so here. The purpose statenment of the
Senate bill proposing what is now BOP section 10-501 says: '3

For the purpose of providing that an attorney
has a lien on certain actions of the attorney’s
client; providing that an attorney’'s lien
extends to attorney’s fees and conpensation
speci al ly agreed on e+—te—the+reasonable—value
of—the—attorney—s—serviees—under certain
ci rcunst ances; providing for the priority of an
attorney’s Iien, wi th exceptions; and generally
providing for an attorney’s lien on certain
actions of the attorney’s client and on certain
judgnments entered in favor of the attorney’s
client.

See Senate Bill No. 1985-36. The exceptions contained in the bill
were those in the current statute: “(1) A prior lien based on
sal aries or wages due to enpl oyees for work which is related to or

a part of the award, order, decree or judgnent; or (2) A lien

3The stricken | anguage was included in earlier bills, but
deleted fromthe bill before passage. The underlined | anguage was
not included in earlier bills, and was added to the text of the
bill before passage.
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against the client for state taxes due.”

This legislative history suggests that the General Assenbly
i ntended that other creditors would not be able to obtain priority
over the attorney’s charging lien, except those falling within the
specified exceptions. To interpret the statute to nean that an
attorney’s lien rights were |lost sinply because the client filed
bankruptcy before the attorney gave the requisite notice to the
client under Rule 2-652 would be contrary to the | egislative intent
that the lien have priority over all but specified creditors.

In sum under BOP section 10-501, which accords an attorney “a
lien on . . . an action or proceeding of a client of the attorney
at law fromthe tine the action or proceeding begins,” Sommer had
alien or aright to a lien' on Rhoads’s cause of action, which
subject to a |ater determ nation of whether Somrers “produced the

j udgnent, "' BOP section 10-501(b), was effective fromthe “tinme the

MI't is not inmportant for our purposes whether Sommer actually
had the lien, in the sense that the lien had attached, or whether
he had a right to a lien. As discussed earlier, what is nmateri al
is whether state law provided that the lien is intended to be
effective as of a time preceding the bankruptcy.

15SBOP section 10-501(b) requires that, in order for alien to
attach, the legal services nust “produc[e] the . . . judgnent[.]”
Al t hough the notion court interpreted the parties’ Agreenent to
mean that Somrer waived his lien right in the event there was no
favorabl e judgnment for Rhoads at the end of the initial trial, it
did not address the statutory requirenment that the | egal services
must produce the judgnment. Because it did not reach this question
in granting summary judgnent, we wll not address it in this
appeal . See Paine Webber, 363 M. at 422. Nor do we address
Sommer’ s argunment that Rhoads is judicially estopped fromcertain
(conti nued. . .)
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cause of action [arose] or the proceeding beg[an]” against other
creditors except those naned in subsection (b) of section 10-501.
Barry Properties And Procedural Due Process

As part of her response to Sommer’s lien survival theory,
Rhoads argues that “were section 10-501 given the construction and
effect Appellants need to prevail . . . , it would be manifestly
unconstitutional.” Rel ying on Barry Props., Inc. v. Fick Bros.
Roofing Co., 277 M. 15, 33 (1976), she asserts that in Maryl and,
“a statute cannot create a lien ‘w thout notice and opportunity for
a prior hearing,’” for a statute that authorizes alien w thout these
saf eqguards ‘deprives the owner of his property w thout procedural
due process.’”

In Barry Properties, our Court of Appeals declared the
nmechanic’s lien statute to be unconstitutional inits then existing
form because it all owed prejudgnent seizures of a debtor’s property
“W thout notice or a prior hearing or other safeguards[.]” See id.
at 33-34. Rhoads argues that BOP section 10-501 is simlarly
flawed, and that despite the |anguage saying that an attorney “has
a lien . . . fromthe time the cause of action arises or the
proceedi ng begins,” nolien could constitutionally exist at the tine
Rhoads filed bankruptcy. Because the lien could not exist at the

ti me Rhoads filed for bankruptcy, Rhoads argues, it cannot be alien

3. .. continued)
argunents because of representations she made in the federal
district court with respect to Somer’s fees. See id.
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entitled to survive bankruptcy.

Sommer counters that Rhoads suffered no inpairnent of a
substantial interest in property, a necessary ingredient for a
violation of due process claimunder the principles explained in
Barry Properties. W agree with Sommer that the difference between
the harmsuffered by Barry Properties materially differs fromthat
al l egedly suffered by Rhoads.

I n Barry Properties,

Fick’s lien kept Barry from being paid the

bal ance of its construction nortgage (the

construction |ender w thheld paynment pending

resolution of this and other nechanics’ |ien

clainms) and prevented Barry fromeither closing

a pernmanent nortgage or obtaining a second

nortgage on the property’s equity.”
Id. at 227. These consequences all occurred before there had been
any judicial review of the lien petitioner’s claim *“[T]o invoke
t he protections of procedural due process in a property context, the
party asserting unconstitutionality nmust showthat (1) State action
has been enployed (2) to deprive that party of a substantial
interest i n property.” Golden Sands Club Cond., Inc. v. Waller, 313
Md. 484, 488 n. 4 (1988) (enphasis added). |In sonme contexts, whether
an interest is “substantial” has turned on a determ nation of
whether it is a possessory interest. See Lucky Ned Pepper's Ltd.
v. Columbia Park & Recreation Ass'n, 64 Mi. App. 222, 235-36 (1985).

In Lucky Ned Pepper’s, this Court exam ned whet her procedural

due process was violated by a statutory requirenment that a tenant
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who prayed a jury trial, in defending his landlord’ s suit to eject

himfor failure to pay rent, nmust place all rent paynments becom ng

due during the litigation into an escrow account. Witing for the

court, Judge Al pert started his analysis by review ng the standard

set forth by the Court of Appeals in Dep’t of Transportation, M.V.A.

v. Armacost, 299 Ml. 392, 416-17 (1984):

Once deprivation of a property interest is
denonstrated, the court nust ascertain what
procedures are constitutionally required before
an individual nay be deprived of a protected
property interest. . . . [Dlue process is
flexible and calls only for such procedural

protections as the particular

situation

demands. . . . Therefore, determ nation of what
is required nust be made by balancing the
private and governnent interests affected.

[T] he Supreme Court [has] set

forth fhé

appropriate factors: “. . . [lI]dentification of
the specific dictates of due process generally

requires consideration of three

di stinct

factors: first, the private interest that wll
be affected by the official action; second, the

risk of an erroneous deprivation of such
i nterest through the procedures used, and the
probable value, if any, of additional or
substitute procedural safeguards; and finally,
the Governnent's interest, including the
function i nvol ved and the fiscal and
adm ni strative burdens that the additional or
substitute procedur al requi r ement woul d
entail.”

Id. at 416-17 (quoting Mathews v. Eldridge, 424 U.S. 319, 334-35,

96 S. Ct. 893, 902-03 (1976)).

We considered Barry Properties and Suprene Court cases

concerni ng prejudgnment seizures of personalty,

the deprivation nust be of a possessory interest
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Qur courts have repeatedly | ooked to the
Fourt eent h Anendnent for guidance in this area.
See Barry Properties, Inc. v. Fick Bros.
Roofing Co., 277 M. 15, 22 (1976). To this
end, we believe that Supreme Court cases
concerning the constitutionality of prejudgnent
seizures are particularly instructive.

The Suprene Court has generally held, with
sonme exceptions and Ilimtations, that due
process requires “an opportunity for an
adversary type hearing before a person can be
even temporarily deprived of any possessory
Interest in personalty.” Barry Properties, 277
Mil. at 26 (citing Fuentes v. Shevin, 407 U.S.
67, 92 S. C. 1983 (1972)).

Id. at 236-37 (bold added).

In further denonstrating that interference with a possessory
interest was key to a successful procedural due process chall enge
on this basis, we examned a Suprenme Court case involving pre-
judgnment sequestration of personalty pursuant to a vendor’s Ilien,
which is a creditor’s renedy allowng the taking of the debtor’s
possessory'® interest in personalty without a prior hearing:

One such limtation upon the necessity for a
pre-forfeiture hearing was addressed by the
Suprene Court in Mitchell v. W.T. Grant Co.,
416 U.S. 600, 94 S C. 1895 (1974). 1In
Mitchell t he Cour t addr essed t he
constitutionality of a Louisiana statute which
provided for the sequestration of personal
property, pending the outconme of a suit for
accrued paynents on the property. Under the
statute, a seller, who had a vendor's lien on
the goods sold, would request a wit for

Sequestration is the “process by which property is removed
from the possessor pendi ng the outcone of a dispute in which two or
nore parties contend for it.” Black’s Law Dictionary 1397 (8'" ed.
2004) (enphasi s added) .
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sequestration of the goods and submt an
affidavit setting forth specific facts giving
rise to the claim its nature and the anount
thereof. A judge would then issue the wit if
a clear showing had been nade and the
“creditors seeking the wit ha[d] filed a
sufficient bond to protect the [debtor] against
all damages in the event the sequestration is
shown to have been inprovident.” 1d. at 606,
94 S C. at 1899 (footnotes omtted).
Al though the Louisiana statute provided no
pre-sequestration hearing, the statute did
entitle the debtor “imediately to seek
di ssolution of the wit, which nust be ordered
unl ess the creditor ‘proves the grounds upon
which the wit was issued,’” the existence of
the debt, lien, and delinquency, failing which
the court may order return of the property and
assess dammges in favor of the debtor,
including attorney's fees.” Id.

Id. at 237-38 (enphasis added).

W expl ai ned that the Suprenme Court consi dered a hearing on the

nerits of

the dispute either before the sequestration or

after, to be inperative:

The Cour t hel d this statute
constitutional. In so doing the Court observed
that the statute was ainmed at protecting the
dual interests of the creditor and the debtor
in the property to be seized. It noted that
“[t] he danger of destruction cannot be guarded
against if notice and a hearing before seizure
are supplied.” 1d. at 609, 94 S. C. at 1901.
Nonet hel ess, . . . “the debtor may i nmedi ately
have a full hearing on the matter of possession
following the execution of the wit, thus
cutting to a bare mninum the tinme of
creditor-or-court-supervi sed possession.” Id.

This final provision was significant in
upholding the constitutionality of t he
Loui si ana statute. For exanple, in Fuentes v.
Shevin, 407 U.S. 67, 92 S. C. 1983 (1972) the
Supr ene Court decl ar ed unconstitutiona
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prej udgnent replevin statutes of Florida and
Pennsyl vania. The statutes provided for the
sei zure upon the issuance of a wit. The wit
was issued by a court clerk wupon the
appl i cation of anyone asserting an interest in
the property to be replevied and t he posting of
a bond. Neither statute provided for notice or
a hearing prior to or shortly after the

seizure. Simlarly, in Snaidach v. Family
Finance Corp., 395 U S. 337, 89 S C. 1820
(1969) t he Court struck down, as
unconstitutional, a Wsconsin statute which

permtted the prejudgnent garni shnment of wages.

The statute allowed a creditor to freeze the

wages of an all eged debtor w thout any form of

notice or hearing prior to the garni shnment. The

statute was also unclear as to whether the

all eged debtor had any immediate remedy by

virtue of a post-garnishnent hearing.
Id. at 237-38 (enphasis added). W glean from Mitchell and the
ot her Suprene Court cases di scussed above, that the dual interests
of the creditor and the debtor shoul d be considered, but where the
debtor is deprived of a possessory interest, there nust be an
opportunity for a hearing, either before or immediately after the
sei zure of the personalty.

In Lucky Ned Pepper’s, we concluded that the rent escrow
requi renment was constitutional because the tenant had a sufficient
right to a hearing before he risked loss of possession of the
tenancy or his noney, but not earlier:

[ Bl ecause sonme sort of hearing is necessary,
the statute, to the extent that it provides for
the escrowi ng of accruing rents, mnust provide
at | east the opportunity for a hearing in order
to be constitutionally acceptable. W believe

that it does. Elimnating the unconstitutional
portions, subsection (a) of the statute
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provides for a district court order requiring
the paynment of future (accruing) rents into
escrow. The statute's only sanction for a
tenant's failure to make the escrow paynent
appears in subsection (c) and nust be invoked
by a | andl ord who noves for judgnent.

It is apparent that subsection (c) does
not expressly provide for a hearing. W
bel i eve, however, that this subsection when
read i n connection with Maryl and Rul e 2-311(f),
whi ch prohibits “a decision dispositive of a
clai mor defense without a hearing”, provides
a tenant with a sufficient opportunity for a
heari ng.

If a tenant disputes the district court's
escrow order, the tenant may elect not to
conply with it. There is no autonatic,
sel f -executi ng sanction for such nonconpli ance;
the tenant becomes directly at risk only when
the landlord moves for judgment. Upon such a
motion, however, the tenant may request a
hearing in order to dispute the wvalidity or
terms of the district court's escrow order or
raise any other defense to his alleged
noncompliance. At that hearing the |andlord
must show that the escrow order is valid and
that the tenant, w thout legal justification,
has failed to conply with it. |If the landlord
fails to nake such a showing the circuit court
must deny the notion for judgnment and hold the
case for trial by jury.

Id. at 238-39 (enphasis added).

Thus, in Lucky Ned Pepper’s, Wwe evaluated the tenant’s
procedural due process claimby focusing on the tenant’s actual risk
of losing his noney or his tenancy before a hearing was held, a
concept that is also useful here. Sommer’s attorney’'s lien (or
right to a lien), which existed from*“the tinme the cause of action

[ arose] or the proceedi ng beg[an],” posed no actual risk to Rhoads
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because, if Rhoads disputed the lien, Somrer could do nothing to
enforce the lien without a hearing. Al so, public notice of Somer’s
lien did not occur until after he gave notice to Rhoads and the
judgnment debtor pursuant to Ml. Rule 2-652. Wen Rhoads raised a
di spute about the lien in circuit court, the court was required to
adj udi cate the dispute before any noney changed hands, a process
that accorded Rhoads procedural due process.

More recently, in Roberts v. Total Health Care, Inc., 349 M.
499, 514-17 (1998), the Court of Appeal s considered Barry Properties
and the Suprenme Court cases it relied on in concluding that a child
participating in a nedical assistance program was not deprived of
procedural due process by the statutory and equitabl e subrogation
rights of the State to the proceeds of a tort settlenent in a | ead
poi soni ng case.! Although the State's subrogation right addressed

in Roberts was not a lien like an attorney’s BOP § 10-501 lien,1®

YUnder the predecessor to current Ml. Code (1982, 2005 Repl.
Vol ., 2005 Cum Supp.), section 15-109(d) of the Health-Genera
Article (HG, the injured children, as a condition of eligibility
for nmedical assistance, were “deened to have assigned to the
Secretary of Health and Mental Hygi ene or the Secretary’ s desi gnee
any rights to paynent for nedical care services” due from the
defendant in a | ead poisoning suit.

8The relevant portion of the statute governing subrogation
cl aims, HG section 120(c), provides:

(1) Any Program recipient or attorney,

guardi an, or personal representative of a

Program recipient who receives noney in

settlenent of or under a judgnent or award in

a cause of action in which the Departnment has
(continued...)
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the children argued that “the statutory obligationto w thhold funds
constitutes a lien inposed w thout the opportunity for a prior
hearing.” 1d. at 508. The court rejected this argunent, providing
a useful analysis of procedural due process in the establishnent of
| i ens, which distinguished the state’s subrogation rights fromthe
nechanic’s |ien statute found unconstitutional in Barry Properties:

[T]he obligation to hold sufficient funds from
the settlenent proceeds to satisfy the
Departnent's subrogation claim [does] not
vi ol at e due process principles.

Under the nechanics' lien statute at issue in
Barry Properties, “there [was] a ‘subsisting
lien” as soon as materials [were] supplied or
work [was] performed, . . . which constitut[ed]
a cloud on the property owner's title. :
[ Thus,] he no longer [had] unfettered title
[and] his equity [was] diminished to the extent
of the 1lien.” 277 M. at 23-24. See also
Connecticut v. Doehr, 501 U. S 1, 11, 111 S
Ct. 2105, 2113 (1991) (prejudgment attachment
of real property “clouds title; impairs the
ability to sell or otherwise alienate the
property; taints any credit rating; reduces the

8., . continued)
a subrogation claim shall, after receiving
written notice of the subrogation claim hold
t hat noney, for the benefit of the Departnent,
to the extent required for the subrogation
claim after deducting applicable attorney
fees and litigation costs.

(2) A person who, after witten notice of a
subrogation cl ai mand possible liability under
t hi s paragraph, di sposes of the noney, w thout
the witten approval of the Departnent, is
liable to the Departnent for any anmount that,
because of the disposition, is not recoverable
by the Departnent.
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chance of obtaining a home equity 1loan or
additional mortgage; and can even place an
existing mortgage in technical default where
there is an insecurity clause”); North Georgia
Finishing, Inc. v. Di-Chem, Inc., supra, 419
US at 606, 95 S. C. at 722 (“a bank account,
surely a form of property, was inpounded and,

absent a bond, put totally beyond use. . . .7);
Fuentes v. Shevin, supra, 407 U S. at 69, 92 S.

. at 1988 (prejudgnent replevin statutes
aut horized “[t]he issuance of wits ordering
state agents to sei ze a person's
possession-"); Sniadach v. Family Finance
Corp., supra, 395 U.S. at 338-339, 89 S. C. at
1821 (under prejudgnment garni shnment “whereby .
. wages are frozen . . . the wage earner is
deprived of his enjoynent of earned wages

")
Id. at 514-15 (enphasis added). W glean fromthis discussion that
t he question of whether due process has been violated turns on the
extent to which the lien actually interferes with the debtor’s
property rights.

The significance that governnmental seizure of control plays in
finding a procedure due process violation was highlighted, as the

Roberts Court conti nued:

I N United States v. James Daniel Good Real
Property, supra, 510 U. S. 43, 114 S. C. 492,
there was a due process challenge to
pre-hearing governnent seizure of a residence
subject to forfeiture wunder 21 US C 8§
881(a)(7) as property wused to commt or
facilitate the comm ssion of a federal drug
of f ense. The Suprene Court upheld the
chal | enge, holding that the government could
not seize the property without affording the
owner prior notice and hearing. United States
v. James Daniel Good Real Property, supra, 510
US at 62, 114 S. C. at 505. In so holding,
however, the Supreme Court specifically
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endorsed various governmental means of
preventing disposal of property prior to
forfeiture judgment as less onerous
alternatives to seizure, and indicated that no
prior notice and hearing would be required by
such action. One such action cited with
approval by the Supreme Court was the filing of
a notice of 1lis pendens. The Suprene Court
stated that (510 U. S. at 58-59, 114 S. . at

503-504):
“The Governnent's l egitimate
interests at the inception of

forfeiture proceedi ngs are to ensure
that the property not be sold,
destroyed, or used for further
illegal activity @prior to the
forfeiture judgment. These
legitimate interests can be secured
without seizing the subject property.
“Sale of the property can Dbe
prevented by filing a notice of lis
pendens . . . There is no reason to
t ake the additional step of asserting
control over the property without
first affording notice and an
adversary hearing.”

Id. at 515-16.
The Court of Appeals in Roberts considered the filing of alien
notice no nore onerous than a 1is pendens noti ce:

Subsequently, the United States Court of
Appeals for the Sixth Crcuit was presented
with a due process challenge to a state
procedure providing for the filing of a lien
notice against property subject to civil
forfeiture prior to judgnent. Aronson v. City
of Akron, 116 F.3d 804 (6th G r. 1997). Relying
on United States v. James Daniel Good Real
Property, supra, the Court of Appeals held that
the filing of the lien notice did not violate
due process principles even if filed w thout
prior notice and hearing. This was so because
(Aronson v. City of Akron, supra, 116 F.3d at
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811-812)

“Itl]he filing of a lien notice has
the sanme practical effect as the
filing of a 1is pendens notice. * *
*

“Inadditiontoinpairingthe owner's
ability to sell his interest in the
property, a 1is pendens Or corrupt
activity lien may taint the owner's
credit rating, may place an existing
nortgage in technical default, my
make it i npossible to obtain a second
nort gage, and may have ot her adverse
conseguences. But under Good's
eval uati on of the Mathews factors, as
our court recognized in 429 South
Main Street, this ‘would not trigger
the notice and hearing requirenent.’
429 South Main Street, 52 F.3d at
1421. The mere filing of an ordinary
lien or 1lis pendens notice simply
does not represent the sort of
‘grievous loss'- see Mathews, 424
U.S. at 333, 96 S. Ct. at 901-02-that
necessitates prior notice and an
opportunity to be heard.”

Id. at 516-17 (enphasi s added).

We conclude that an attorney’s lien is no nore onerous than a
1lis pendens notice. An attorney’ s |lien under BOP section 10-501(d)
does not result in the sort of “grievous | o0ss” that necessitates an
opportunity to be heard before it is effective in the sense that it
will be considered. An attorney’s lien will not typically affect
the client’s credit rating, or place the client in default under a
| oan. Indeed, a creditor or potential creditor of the client would

reasonably expect that an attorney’s fee would be payable from a
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l[itigation recovery, and know edge of the |lien would not render the
client less credit-worthy. Al t hough, in sone circunstances, a
person mght not be willing to take assignnment of the judgnent
(e.g., as collateral for a loan) w thout know ng the anobunt owed to
the attorney, follow ng the reasoni ng of Roberts, we do not see this
as a “grievous |oss.”

BOP section 10-501(d) spells out that “an attorney . . . may
bring an action for execution under the lien only in accordance with
rul es that the Court of Appeal s adopts.” M. Rule 2-652(c) provides
for a hearing if the client or interested third party contests the
lien after notice is given by the attorney. Although the |lien dates
fromthe tinme the cause of action arises or the proceedi ng begins,
and there is no provision in Rule 2-652 for a hearing until after
the attorney gives notice, the Court of Appeals has established a
procedure that adequately protects the procedural due process rights
of the client. There is no opportunity for the attorney to seize
or take possession of his or her portion of the judgnent proceeds
or settlenment proceeds until after there has been an adjudication
of any dispute relating to the existence or anmount of the Ilien.
Appl yi ng the principles discussed in Roberts, we conclude that the
operation of BOP section 10-501 under these procedural rules does
not vi ol ate Rhoads’s procedural due process rights.

Conclusion

For the foregoing reasons, we reverse the summary judgnent
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entered by the circuit court and remand to that court for resol ution

of the remaining issues.
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JUDGMENT VACATED AND CASE
REMANDED TO THE CIRCUIT COURT
FOR MONTGOMERY COUNTY FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO BE
PAID BY APPELLEE.



