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HEADNOTE: M I licent Sonuah, et al. v. Jereny Fl achs,
No. 133, Septenber Term 1997

ATTORNEY- CLI ENT DI SCHARGE

An attorney’'s failure to informhis client that he is not |icensed
to practice in the state where suit is likely to be filed does not
constitute grounds for discharge.



Appel | ee, Jereny Flachs, brought suit against appellant,
MIlicent Sonuah, in the Grcuit Court for Prince George’s County
to recover the reasonabl e value of |egal services he had provided
to her. Both parties filed notions for sumrary judgnment, which
wer e deni ed. At trial, both parties noved for judgnent; those
nmotions were also denied. The case was ultimately submtted to a
jury, which found in favor of M. Flachs, and awarded him
$19, 946. 01. Ms. Sonuah filed a notion for both JNOV and a new
trial. Those notions were denied, and this tinely appeal foll owed.

| SSUES

Ms. Sonuah raises three issues, which we consolidate, reorder

and rephrase:

l. Did the circuit court err by refusing to
instruct the jury that when a |lawer fails to
inform a prospective client that he is not
admtted to practice in the state where suit
wi || likely be Dbrought, t hat failure
constitutes cause for that |awer’ s discharge?

1. Ddthe circuit court err by failing to grant
ei ther M. Sonuah’s notion for summary
j udgnment or her notion for judgnent at trial
on the ground of M. Flachs’ failure to inform
Ms. Somuah of his lack of a license to
practice law in Maryl and?

FACTS

This unfortunate case arises out of a March 8, 1992 autonobile
accident in Prince George’'s County in which Ms. Somuah was badly
i njured. After the accident, she was taken to Prince Ceorge’s

Community Hospital, where she spent several weeks recovering from

her injuries.



At the tinme of the accident, M. Somuah was a Virginia
resident. Several weeks after the accident, her brother (who was
apparently also a Virginia resident) contacted M. Flachs about the
possibility of filing a awsuit on Ms. Sonuah’s behalf. M. Flachs
is a lawer who is licensed to practice in both Virginia and the
District of Col unbia.

On April 3, 1992, M. Flachs visited M. Sonuah at the
hospital, and interviewed her with the help of her son, Christian.
During that visit, M. Flachs never informed Ms. Sonuah that he was
not licensed to practice in Maryland. At the end of the neeting,
Ms. Sonuah retained M. Flachs to represent her in any future
| awsuit involving the accident. The retainer agreenment reads as
fol |l ows:

AGREEMENT
AGREEMENT entered into this 3 day of April,
1992, by and between Jereny Flachs, Attorney-at-
Law, and MIIlicent Sonuah, Cient.
ATTORNEY agrees that he will represent Cient

in the following matter only:

personal injury in auto accident on 3/8/92 on
| ndi an Head Hi ghway

CLI ENT agrees to conpensate Attorney for his
services in the follow ng manner:

—(a)y—Payrent—of—a—retainer—upon—exeecutioen
hereef—+tn—the—anrpunt

£
T

a
U

(d) ©One Third 1/3 of any anpbunt received by
Cient (in the

cl ai m descri bed above) whet her by way of conprom se

or by actual litigation in any court, said fee to



be deducted before paynent of expenses, including
medi cal bills.

CLI ENT agrees that he will be responsible for
actual court costs if a suit is filed, and that in
the event of a settlenment of his claim before or
after suit is filed, that the fee provided for
herein and such actual costs as nmay have been
incurred shall be a Iien upon any noney received or
recovered in this case.

CLI ENT agr ees to pay al | costs of
i nvestigation, preparation and trial of the case,
and aut horizes and directs Jereny Flachs to deduct
from the Cient’s share of proceeds, and pay
directly to any doctor, hospital, expert, or other
creditor, any unpaid bal ance due themfor Cient’s
care and treatnent, or for their services and/or
testinony related to this case.

CLIENT agrees that Jereny Flachs wll
investigate Cient’s <claim and, if after so
i nvestigating, claimdoes not appear to himto have
merit, that said Attorney shall have the right to
cancel this Agreenent.

h .

Sent—agrees—that—he-wi—pay-thefees—earned
GI_IeIHbFISE e?sts '“eu"?d by —the ’*Ee'“Fy “ﬂth'?
ant—further—agrees—to—the——payrent—of—25%of —any
batance—outstanding—on—hts—aeccount—which—+s
cotHeeted—through—+esort—totegal—process—

(Strikeout in original).

After the April 3 neeting, M. Flachs began investigating
whet her Ms. Sonuah had a cause of action. He also took steps to
gather and preserve evidence. In the course of both the
i nvestigation and the collection of evidence, M. Flachs expended
a substantial anmount of noney.

In md-Sunmmer 1992, M. Fl achs began exploring the possibility
of filing suit in Maryland state court. To this end, he contacted
a Maryland | awer, Gegory Wlls, to inquire whether he would be

willing to assist in a Maryland lawsuit. M. Wlls considered the
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possibility, and in July 1992 went with M. Flachs to neet M.
Sonmuah at her home. During that neeting, M. Flachs informed M.
Sormuah for the first tine that he was not |licensed to practice |aw
in Maryland. After the nmeeting, M. Wells declined to accept the
case, and M. Flachs began searching for another Maryl and attorney
to work on the case.

Before M. Flachs could | ocate another Maryland | awer, Ms.
Somuah, by letter dated August 20, 1992, fired him After his
di scharge, M. Flachs sent a letter to Ms. Sonmuah asking to be
reinmbursed for the tinme and noney he spent preparing her case.
When Ms. Sonuah declined, M. Flachs brought this |awsuit.

At trial, nost of the evidence focused on two separate issues:
1) the date M. Flachs informed Ms. Sormuah that he was not |icensed
to practice in Maryland; and 2) the extent to which M. Flachs
informed Ms. Sonuah of his efforts and expenditures on her behalf.
On the first issue, the parties agreed that M. Flachs did not
inform M. Somuah of his lack of a Maryland |license until the July
1992 neeting with M. Wlls. On the second issue, there was a bit
nore di sagreenent. Nevertheless, Ms. Sonuah admtted that, while
recovering in the hospital, she was vi deotaped by a conpany hired
by M. Flachs; she also admtted that, in addition to the July 1992
visit to her hone with M. Wlls, M. Flachs visited her hone on a

separate occasion with a safety expert he had hired.



The jury ultimately found in favor of M. Flachs, and awarded
him $19, 946. 01. Ms. Sonuah’s post-judgnent notions were
unsuccessful, and this appeal foll owed.

DI SCUSSI ON
. Jury Instruction

M. Flachs brought this action pursuant to Skeens v. Ml ler
331 Md. 331 (1993), in which the Court of Appeals held that if an
attorney’s representation is termnated by a client w thout cause,
he may recover from that client the reasonable value of the
services provided prior to termnation. 1d. at 335-36. According
to M. Flachs, M. Sonuah termnated his representation wthout
cause, and he is thus entitled to rei nbursenent for the services he

provi ded to her.

At trial, the circuit court gave the jury the follow ng
instruction on the applicable | aw

Basically in a case such as this, a contract
between a client and his attorney is revocable at
the will of the client. A contract between the
attorney and his client, and the client wants to
revoke it in this case, he may do so. Al he has
to do is wite a letter saying | revoke it. A
| awyer who is discharged by his client for what we
call cause is not entitled to be conpensated for
| egal services rendered. Wen we say cause we nean
good and valid reason. But an attorney di scharged
W thout cause is entitled to be conpensated for the
reasonable value of the legal services rendered
prior to his discharge.

As | said before, for cause he is not entitled
to be conpensated for |egal services. W t hout
cause he is entitled to be conpensated for the



reasonabl e value of his |egal services. And cause,
again, is good and valid reason.

M's. Somuah objected to this instruction, and asked the court to
add the following inits charge to the jury: 1) an instruction that
a contract to provide legal services by a lawer who is not
licensed in Maryl and is unenforceable; and 2) an instruction that
an individual who is not admtted to the Maryland Bar may not
practice law in Maryland.?

In this appeal, Ms. Sonuah argues that the circuit court erred
when it failed to instruct the jury that when a |lawer fails to
informhis client that he is not licensed to practice in the state
in which suit likely wll be brought, that failure constitutes

cause for discharge. This issue is not the sane as the ones raised

The exchange between Ms. Sonuah’s | awyer and the circuit
court on this point reads as foll ows:

SOMUAH S LAWYER  Your Honor, we would submt
as part of the record
our proposed Jury Instructions No. 2 and No. 3, in
whi ch we woul d ask the Court to instruct the jury
that the State of Maryland, for the public’'s
protection, requires lawers to be licensed in
order to practice lawin Maryland. A contract to
provi de |l egal services by a | awer who is not
licensed in Maryland i s unenforceabl e.

And, Jury Instruction No. 3, that the State
of Maryland prohibits an individual from
practicing law, attenpting to practice |aw or
offering to practice lawin the State of Muryl and
W thout being admtted to the bar. | understand
the Court has rejected those, but | nove those as
part of the record in the case.
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by Ms. Somuah in her objections below Thus, M. Somuah has wai ved
her right to raise it. Rhone v. Fisher, 224 M. 223, 232 (1961).

Even if she had not waived the issue, however, M. Sonmuah’s
argunent would be wthout nerit because the instruction she
advances in this appeal is not a correct statenment of the
applicable law. 2 W expl ain.

In assessing the validity of M. Sonuah’s proposed jury
instruction, we are required ultimately to determne what
constitutes “cause” for a Ilawer’s discharge. Nei t her of
Maryl and’s  appellate courts have addressed this i ssue.
Nevert hel ess, given that cause enconpasses those circunstances
under which an attorney has forfeited his right to conpensation
cases dealing wth an attorney’s right to conpensation are of
signi ficant guidance.

An overvi ew of attorney conpensation cases, from both Maryl and
and other jurisdictions, reveals a relatively small set of common
sense principles that govern an attorney’s ability to recover fees.
For instance, an attorney generally will not be allowed to recover
his fee if he fails to represent his client wth undivided

fidelity. See In re Thomasson’s Estate, 196 S.W2d 155, 162-63

2A court’s refusal to give a requested jury instruction
constitutes error only if: 1) the instruction is a correct
statenment of the applicable law, 2) the instruction is applicable
to the case; and 3) the substance of the requested instruction
was not covered by the instructions actually given by the | ower
court. E.G Rock, Inc. v .Danly, 98 Ml. App. 411, 420-21 (1993).
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(Mo. 1946) (“Thomasson I1”) (“[A] lawer . . . who does not at al

tinmes represent his client wth undivided fidelity is not entitled
to conpensation for his services[]”; thus, where a | awer was part
of an illegal attenpt to obtain his client’s noney, he could not
recover his fee fromthat client). Further, a lawer will not be
allowed to recover his fee if his negligence or inconpetence
adversely affects his client, See In re Thomasson’s Estate, 148
S.W2d 757, 762-63 (Mb. 1941) (“Thomasson 1”) (Holding that an
attorney cannot recover a fee if, in the course of representing a
client, his negligence or inconpetence adversely affects the
interests of that client; also holding that, in light of this rule,
a jury instruction preventing an attorney fromrecovering his fee
even if his negligence or inconpetence did not adversely affect his
client, was inproper), or is in violation of any of the rules of
prof essional responsibility. See Goldstein v. Lees, 46 Cal. App.
3d 614, 618-19 (1975) (Representation of a mnority sharehol der and
director in a proxy fight by a forner general counsel of the
corporation who held corporate confidences and secrets which were
relevant to the proxy fight was inproper under California rules of
prof essional responsibility; thus, court held that that |awer’s
firm could not recover legal fees from mnority sharehol der and
director). Also, in spite of the rule announced in Thomasson |

sonme courts have held that violations of fidelity obligations or

other rules of professional responsibility will prevent a | awer’s
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recovery of a fee even if they do not harmthe client in any way.
See Duffy v. Colonial Trust Co., 135 A 204, 205-06 (Pa. 1926),
certiorari denied, 273 U S. 765 (1927) (Attorney who was guilty of
bad faith in suggesting that witness sinulate illness, for purpose
of obtaining a continuance, could not recover fees for any services
connected with the case, notw thstanding the fact that the w tness
did not join in the deception and the fact that the action for fees
was in a different court within state than the one where the
m sconduct occurred).

A lawer is generally prohibited fromrecovering his fee if he
represents parties with opposing interests, and conceal s that fact
fromthose parties. See In the Matter of the Estate of Rorem 66
N. W2d 292, 300-01 (la. 1954) (Rule is “that an attorney is not
permtted to represent adverse interests growi ng out of the sane
transacti on and where he does so he cannot recover for his services
unl ess he acted with consent of the parties after full disclosure
of the facts[]”; also holding that an attorney for an executor who
entered an appearance as co-counsel for an heir in an equity action
i nvol ving heirs only—and not the executor-was not prevented by the
above rule fromcollecting his fee fromthe executor). See also
Moffett Bros. Partnership Estate et al. v. Mffett, 137 S.W2d 507,
511 (Mb. 1939) (Explaining the rule in nore absolute terns as
follows: “Justice and ethics both require that no attorney be

permtted to receive fees from adversaries in any cause[]”; also



holding that an attorney who represented a deceased partner’s
executor in an action for an accounting fromthe partnership, and
involving partition of the partnership property, could not
subsequently recover a fee for work done for the partnership).
A lawer is also prohibited from recovering his fee if he
prematurely abandons a client’s cause, and has no justification for
doing so. See Beaunont v. J.H Hanmlen & Son, 81 S.W2d 24, 25-26
(Ark. 1935) (Rule is “that, if an attorney, wthout just cause
abandons his client before the proceeding for which was retained
has been conducted to its termnation, or if such attorney commts
a material breach of his contract of enploynent, he thereby
forfeits all right to conpensation[]”; also holding that where the
evi dence showed that a lawer either failed or refused to pay
attendance fees or mleage to material witnesses attending client’s
case in federal court, and where, for that reason, those w tnesses
would not attend a trial in state court, there existed a jury
guestion over whether that attorney had either abandoned the
client’s cause or had conmtted a material breach of contract).
See al so Henican, Janes and Cleveland v. Strate, 348 So.2d 689,
692-94 (La. App. 1977) (Wiere |lawers quit representation of client
W t hout reasonable cause in md-trial, they were not entitled to be
paid for their tinme which was nmade worthl ess by their resignation).
Gven that a lawer-client relationship is, at bottom a

contractual one, a lawer wll be held to the ternms of the



contract, and wll be wunable to recover his fee if his
responsibilities under the contract are not net. Cf. Busey V.

Perkins, 168 M. 19, 26 (1935) (Solicitor who, believing that
clients mght be able to raise noney by sale of property in given
tinme, advised clients to execute nortgage deed to secure creditors
upon creditors’ agreenent to postpone due date of obligations for
one year, held not liable for failure of plan, in absence of
special contract charging solicitor with responsibility for success
of plan). Further, although an attorney and a prospective client
deal at armis length prior to the formation of any agreenent for
representation, such an agreenment will be held to be invalid if it
is induced by fraud or undue influence. See In re WIllianms, 180
vd. 689, 689 (1941) (The hi ghest degree of fairness and of good
faith is required froman attorney towards his client and all their
dealings will be closely scrutinized and no contract between them
will be upheld where any undue consequences result to the
attorney). Cf. Attorney Gievance Comm ssion v. Wight, 306 M.

93, 104-05 (1986) (If a fee for work requiring only nodest | egal

ability is to be based on the higher value of nore conplex |ega

work which the attorney is capable of perform ng, but which he is
unable to perform because of the enploynent, then there nust be
effective disclosure to the client as part of the ternms of the
engagenent) . See also 7A C J.S. Attorney & Cdient Sec. 304b

(1980). Further, a fee that is unreasonable will not be enforced.



See Fraidin v. Witzman, 93 Ml. App. 168, 189 (1992), certiorari
denied, 329 M. 109 (1992) (Attorney’'s contract wth client
providing for 50 percent contingency fee if case was tried, and
| esser fee if case was not, did not provide for excessive fee and
was valid contract capable of serving as basis of suit for tortious
interference with contract; 50 percent fee included appellate
work, and case was not routine and its outcone was not a
certainty). Cf. Attorney Gievance Conmm ssion v. Kenp, 303 M.
664, 675-78 (1985) (Contingent fee of one third of $5,000 paid to
client under client’s nedical paynents coverage of autonobile
policy was clearly excessive and thus in violation of Maryl and
Rul es of Professional Responsibility where the claimwas routine
and undi sputed and services required were perfunctory in nature;
furthernore, that the client used the funds received for other than
medi cal expenses was irrel evant).

To sunmari ze these principles in a nore concise way, a |awer
is generally prohibited from collecting his fee if: 1) the
agreenent he forns with his client is invalid (as, for exanple,
where that agreenment is induced by fraud or undue influence); or 2)
the attorney’ s representation violates a condition of the contract
with the «client, the applicable rules of pr of essi onal
responsibility, or any other law. Indeed, it nmakes sense that a
| awer should be prohibited from collecting his fee in such

circunstances, since a client is ultimtely contracting with a



| awyer for representation that is legal, in conformance with the
rules of professional responsibility, and in conformance with the
provi sions of the representation agreenent. Thus, we hold that a
client has cause for discharging a lawer if the contract between
the lawer and the client is invalid, or if the lawer’s
representation is in violation of the rules of professional
responsibility, in violation of other law, or in violation of the
agreenent between the attorney and the client.

Applying these principles to this case, it should be clear
that a lawer’s failure to tell a prospective client that he is not
licensed to practice in the state where suit likely is to be
brought is not a violation of any rule of professiona
responsibility or any other law.® Thus, the question is whether
such an omssion affects the validity of the |awer-client
agreenent itself.

We believe that a lawer’s failure to tell a prospective
client that he is not licensed to practice in the jurisdiction
where suit likely will be brought does not constitute the kind of
fraud or other undue influence necessary to invalidate a | awer-
client contract. This is so for at |east three reasons. First,
the flexibility of existing choice of law rules often makes it
difficult to determne, at first blush, which laww | apply to a

particul ar case, and where suit wll be brought. Second, the

3t also should be clear that such a failure was not a
vi ol ati on of any agreenent between M. Flachs and Ms. Sonuah.
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exi stence of diversity jurisdiction in federal court, and the
flexibility of applicable choice of law rules allow for a
relatively broad choice of forunms in which suit may be brought.
Third, the existence of rules in nost jurisdictions allowng for a
| awyer’s special admssion to the bar (such as Maryland s rule
allowng for admssion pro hac vice) nmeans that a |awer not
admtted to practice in the state where suit is filed ultimtely
may nonet hel ess be able to participate in that case.

In sum we hold that a lawer’s failure to inform a
prospective client that he is not licensed to practice in the state
where suit likely will be brought does not constitute a “cause” for
that lawer’s discharge that would preclude conpensation for
services rendered. Accordingly, even if M. Sonuah had requested
the instruction she advances in this appeal, the failure of the
circuit court to give it would not have been error.

1. Denial of Mdtions for Judgnent

During the proceedi ngs bel ow, Ms. Sonuah filed both a notion
for summary judgnent and a notion for judgnent. Both notions
asserted, inter alia, that Ms. Sonmuah was entitled to judgnent as
a matter of |aw because of the fact that M. Flachs did not tel
her that he | acked a Maryland license until long after the retainer
agreenent had been signed; according to Ms. Sonuah’s notions, M.
Fl achs’ failure to make such a disclosure constituted cause for his

di schar ge.



In this appeal, Ms. Sonuah argues that the |lower court should
have granted either notion on that ground. As we explained in the
previ ous section, however, the failure of a lawer to tell a
prospective client that he is not licensed to practice in the
jurisdiction where suit likely wwll be filed does not constitute a
cause for discharging that |awer that woul d preclude conpensation
for services rendered. Accordingly, the circuit court’s failure to
grant either notion on that ground was not error.

JUDGVENT AFFI RVED.
APPELLANT TO PAY THE COSTS.



