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Appellant, Gary H Sowers, appeals from a judgnent of the
Crcuit Court for Baltinore Gty ordering himto pay child support
arrearages accunul ated while he was incarcerated. On appeal,
appel l ant presents us with the foll ow ng question:

“Whet her the circuit court properly concl uded

that a parent who was incarcerated for non-

support-related crines is per se required to

pay child support which accrued during his

period of incarceration if during that period,

his actual incone was zero dollars ($0) per

nmont h?”
For reasons that follow, we shall vacate the judgnent of the
Circuit Court for Baltinore Gty and remand the case to that court
for further proceedi ngs consistent with this opinion.

Facts

Al t hough appel | ant and appel |l ee were never married, they are
the natural parents of Lauren Paige Sowers (Lauren), who was born
in 1987, and Gary Houston Sowers Il (Gary Il1), who was born in
1988. At the time that Gary Il was conceived, appellee was narried
to Steven Celler.

I n February 1990, appellee filed two Paternity Petitions in
the Grcuit Court for Baltinore City claimng that appellant was
the children’s natural father. Appellant clains never to have been
served with either of these Petitions.

In April 1990, appellant was incarcerated for three theft
convi ctions, and violation of probation. Despite Dbeing

incarcerated in April 1990, a “Wiiver of Rights by Defendant”

signed by “Gary Sowers” was filed in both paternity cases, waivVing
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appellant’s right to a trial, and admtting that he was the
children’s father. Appellant contends that he neither signed the
wai vers, nor authorized anyone to sign themon his behalf. In any
event, two Decrees Determning Paternity were entered by the
circuit court, namng appellant as the natural father of Lauren and
Gary Il, and ordering himto pay child support of $35 per week per
child through the Bureau of Support Enforcenent beginning 9 My
1990. That amount was to increase to $60 per week per child on
1 August 1990. Al t hough both Decrees Determning Paternity are
signed by “Gary Sowers,” appellant again denies signing them or
aut hori zi ng anyone to do so for him!

Nonet hel ess, an order for a |lien against earnings was
forwarded to WF. G Conmmunication in Essex, Miryland. Appellant
clainms never to have worked for WF. G Communi cati on

Wi | e appellant was incarcerated, and for approximtely six
months after his rel ease, Lauren and Gary Il each received fromthe
Department of Social Services (DSS) the sum of $25 per week
amounting to $8,875 per child.

When appel | ant was rel eased on parole in May 1995, DSS sought
to recover the sum of support it had provided the children. I n
March 1996, appellant was notified that, pursuant to an intercept

order, the Child Support Enforcenent Adm nistration was holding his

1 Appdlant dso claims he was never served with awrit of summons, a show cause order, or with any
pleading relating to this case, and neither case file contains a sheriff’ s return indicating that personal service
was accomplished.
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1995 federal and state incone tax refunds, totaling $2,894. Later
that nonth, appellant received a letter from the Mryland
Department of Human Resources informng himthat his child support
paynents were in arrears. Appellant |ater discovered that severa
bench warrants had been issued by the circuit court in both
paternity cases, charging himwth contenpt for failing to obey
court orders.

In April 1996, appellant filed a Motion to Termnate Child
Support, Elimnate or Abate Arrearage, and Quash Contenpt Warrant
in both paternity cases. At a hearing in August 1996, appell ant
testified that he was the children’s father, but that he was
unaware of the paternity cases until March 1996, or that there was
an arrearage in child support. The circuit court concluded that
al t hough appellant was the children’s father, he had not been
served with either Decree Determning Paternity, and that
enrol I ment of the decrees constituted a “substantial irregularity.”
Accordingly, the judge ordered that appellant’s “child support
arrearage reflected on the records of the Baltinore City Ofice of
Child Support Enforcenment be ... abated, subject to further order
of court.” All outstanding bench warrants were quashed, but
appellant’s child support obligations were not term nated.

A further proceeding was held on 11 Decenber 1996, at which
the presiding judge concluded that appellant was obligated to pay

child support while incarcerated, despite his |lack of inconme during
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that period. Appellant was also ordered to reinburse DSS at the
rate of $15 per week, to increase to $30 per week, “[i]f the
Court’s determ nation of [appellant’s] child support arrearage is
sustained by the Court of Special Appeals ....” Mor eover, the
order rescinded appellant’s “obligation to pay current child
support ... because ... the parties’ mnor [children are] in the
care of [appellee], and ha[ve] been since 5 Decenber 1996.~
Di scussi on

Appel | ee contends that, because appellant failed tinely to
file a notion to nodify the child support order, his child support
obligations that accrued during his incarceration should not be
reduced. Under MI. Code (1991),8 5-1037 of the Famly Law Article
(“FL”), “[t]he court may not enter an order under this subtitle
against a party unless the party has been given reasonable notice
and an opportunity to be heard.” Appellee fails to acknow edge
that the circuit court found that appellant had not received notice
of the 1990 paternity proceedings. O course, the circuit court
was in the best position to ascertain appellant’s credibility, and
to determ ne whet her appellant had received notice of the paternity
proceedings. As we are unable to determne fromthe cold record
whet her appel |l ant received such notice, we wll not disturb the
circuit court’s conclusion. Nevertheless, our task does not end
her e. We nmust now consider whether the circuit court properly

assessed appellant’s child support arrearage.
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The circuit court said that appellant had to “pay while he
[was] incarcerated,” and assessed an arrearage of 355 weeks at $25
per week per child. 1In doing so, the circuit court may not have

consi dered Willsv. Jones, 340 Md. 480, 667 A.2d 331 (1995). In Wills

the Court of Appeals said, “[a]lthough it is conceivable that a
child support order could be nodified to $0 per nonth if a parent’s

income were |low enough ..., the obligation to pay child support
would remain.” Id. at 486-87. The Court declined, however, “to

create a per se rule freeing incarcerated parents with no assets
fromtheir child support obligations,” stating that the |evel of
such child support obligations nust be determ ned on a case-by-case
basi s. W reject appellee’s contention that FL § 12-104(b)
precl udes us from nodifying appel l ant’ s support obligations for the
period of his incarceration. That section states that “[a] court
may not retroactively nodify a child support award prior to the
date of the filing of the notion for nodification.” Under FL 8§ 5-
1037, however, the circuit court’s original child support order was
of no effect because appellant had not been given reasonabl e notice
and an opportunity to be heard. This case involves a conpletely
new child support order, rather than a nodification of the 1990
order. Accordingly, we shall vacate the order, and remand the case
to the Crcuit Court for Baltinore City to assess appellant’s
ability to pay child support while incarcerated, and to determ ne

t he arrearage.



-6-
As the record reveals sone discussion of voluntary

i npoverishnment, we again direct the circuit court’s attention to
Wills, in which the Court said: “[A] prisoner is only ‘voluntarily

i npoverished’ as a result of incarceration if the crinme leading to

incarceration was conmtted wth the intention of becom ng
i ncarcerated or otherw se inpoverished.” Id. at 497. In view of

the timng of the filing of the paternity proceedings, and
appellant’s incarceration, we doubt that this is an appropriate
case to apply the “voluntary inpoveri shnent” theory in determ ning
appellant’s ability to pay child support while incarcerated, and
assess his arrearage.

JUDGVENT OF THE CIRCU T COURT
FOR BALTIMORE CITY  VACATED.
CASE REMANDED TO THAT COURT FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH TH'S GPINION. COSTS TO BE
D VIDED EQUALLY BETWEEN THE
PARTI ES.
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