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Section 10-188(d) of the Prince Ceorge's County Code, in
pertinent part, contains an exenption fromcounty transfer taxes.
It provides: "Upon any refinancing of property by the origina
nortgagor or nortgagors, the [transfer] tax shall apply only to the
consi derati on over and above the anmount of the original nortgage or

deed of trust."” The lone issue presented by the case subjudice is

whet her the indemity deed of trust that appellant recorded anong
the land records for Prince George's County evidenced a refinancing
and therefore qualified for the refinanci ng exenption.

Springhill Lake Investors Limted Partnership, appellant,
chal |l enges the denial of its application for the refund of transfer
taxes paid (under protest) to Prince George's County (the "Coun-
ty"), appellee, upon the recordation of an Anended and Restated
| ndermity Deed of Trust and Security Agreenent in the principa
anount of $58,000,000 that was part of a total of a $63, 000, 000
refinancing. That denial was upheld by both the Maryland Tax Court
and the Grcuit Court for Prince George's County. W shall begin
our discussion by setting forth the transactions at issue and the

rel evant procedural background.
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The Transacti ons
I n January of 1985, appellant borrowed $58, 000, 000 fromthe
Connecticut General Life Insurance Conpany (ClG\A). In return,
appel l ant gave CIGNA a prom ssory note in that sanme anmount, and, in
addition to another guaranty instrunment, an indemity deed of trust
was executed and delivered to CIGNA by: First Springhill Lake
Limted Partnership, Second Springhill Lake Limted Partnership,
Third Springhill Lake Limted Partnership, Fourth Springhill Lake
Limted Partnership, Fifth Springhill Lake Limted Partnership,
Sixth Springhill Lake Limted Partnership, Seventh Springhill Lake
Limted Partnership, Eighth Springhill Lake Limted Partnership,
Ninth Springhill Lake Limted Partnership, Springhill Conmercia
Limted Partnership, and Springfield Facilities, Inc. (collective-
ly, the Indemmitors). Pursuant to this trust deed, the Indemitors
conveyed certain real property to trustees for the benefit of
Cl GNA, because CIGNA "woul d not have made [the] Loan w thout the
giving of this Deed of Trust." This indemity deed of trust was
recorded anong the land records for Prince George's County; for
reasons unknown, no transfer taxes were inposed or collected upon
the recordation of that docunent.?
Subsequently, in April of 1993, as a part of a refinancing by

appellant, the borrower, ClIGNA assigned all of its right, title,

! Both parties have stipulated that "[a]t the tine the
Oiginal Deed of Trust was recorded, the Director of Finance had
the authority to collect a transfer tax on the principal anmount
secured by the Original Deed of Trust."
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and interest in the note and indemity deed of trust to trustees
for Aldrich, Eastman & Wltch (AEW, a trust entity. Concurrently,
appel l ant entered into a new | oan agreenent with AEW it stated:
Borrower [appellant] w shes to refinance

the CIGNA Loan with a | oan from Lender [AEW

in t he ori gi nal pri nci pal anmount of

$63, 000, 000.

Lender and Borrower have agreed that

Lender will purchase the CIGNA Loan for the

sum of $58, 000,000, that the CIGNA Note and

Cl GNA Deed of Trust will be anended and re-

stated in their entirety, and that Lender wl|l

| end an additional $5,000,000 to Borrower, all

on the terns and conditions set forth in this

Agr eenent . [2
I n exchange, as security for this new loan, in addition to another
guaranty instrunent, the sane Indemitors under the original
indemmity deed of trust executed and delivered for the benefit of
AEW an Anended and Restated Indemmity Deed of Trust and Security
Agreenent (the "IDOT") in the amount of $58, 000, 000, which was "to
anend, totally restate and supersede in its entirety that certain
Indermmity Deed of Trust and Security Agreenent granted by [the

I ndemmitors] to [CIGNA]." Upon the recordation of the IDOT, the

2 As nentioned, in addition to the $58, 000,000 necessary to
"purchase" the note from Cl GNA, AEW al so | ent appellant (the
i dentical borrower for the original transaction) an additional
$5, 000, 000. Part of this sumwas needed to pay off a sumthen
due on the original deed of trust above its original principal
sum of $58, 000, 000. For the benefit of AEW the identical
| ndemmi tors executed a Second Indemity Deed of Trust in the
amount of $5, 000,000 to secure this additional anobunt. This
docunent was al so recorded anong the | and records for Prince
Ceorge's County. At that tinme, the County collected transfer
t axes thereon; appellant does not chall enge the collection of
t hose taxes.
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County inposed and collected transfer taxes at the rate of one and

one-hal f percent (1-1/2% or $870,000. W shall further discuss

the transacti on infra

Procedural Posture
On July 29, 1993, appellant filed an Application for Refund of
Tax Erroneously Paid to Prince George's County, Maryland. By
letter dated January 24, 1994, the County denied appellant's
appl ication. This determ nation was appealed, in turn, to the
Maryl and Tax Court. Before the Tax Court, appellant principally
made two argunents: 1) the IDOT was part of a refinance of the
property and, therefore, qualified for the refinance exenption
contained in section 10-188(d) of the Prince George's County Code;
and 2) the County was "nerely attenpting to obfuscate the nature of
the 1993 transaction so that it may now recover the taxes associ at -
ed with the" first indemity deed of trust that was filed in 1985
and upon which no transfer taxes were inposed.
The Tax Court affirmed the County's decision. In its
Menorandum of G ounds for Decision, the Tax Court stated, in
rel evant part:

The 199[3] IDOT was not a refinance.[3 The
| anguage in the IDOT indicates that it was a

3 W note that the | anguage of the 1993 | DOT, although not
taken verbatimfromthe 1985 IDOI, was in nost rel evant respects
identical to the 1985 IDOT, which all parties agree was a financ-
i ng docunent for which the transfer tax was due, although never
col | ect ed.
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mere guaranty requiring the grantors [the
I ndemmitors] to reinburse the |ender [AEW,
if, and when, the borrower [appellant], de-
faults on its | oan. The only exchange of
funds occurred by the sale of the loan from
one nortgagee [CIGNA] to another [AEW. No
new debt was incurred on the part of the
[l ndemmi t or s] . The indemity deed of trust
secured a guaranty. No debt exists under the
instrunment to refinance, therefore the exenp-
tion fromtax does not apply.

Petitioner [appellant] also asserts a
statute of limtation[s] defense claimng that
the County was seeking to inpose the tax on
the 1985 IDOT beyond the 7[-]year statutory
period all owed. This argunent is wthout
merit in that the inposition of the tax was
triggered by the recordation of the 1993 | DOT,
not the 1985 instrunent, and the tax was
calculated on the consideration as stated
t herei n.

Thereafter, appellant filed a Petition of Appeal for Judicial

Reviewin the Grcuit Court for Prince George's County.

circuit

ar gunent .

court, appellant pressed only the refinance

In its Menorandum Qpinion and Order of Court,

court opined:

This nmenber of the Bench agrees wth
Prince George's County that no debt existed
under the original [1985] or Amended [1993]
| DOT at the nmonment of recordation. An |Indem
nity Deed of Trust is collateral security in
the nature of a guarantee and unl ess there has
been a default, there is no debt which can be
"refinanced.” There being no debt to refi-
nance, the exenption for refinance found in
§ 10-188(d) of the Prince George's County Code
i s inapplicable.

Before the
exenption

the trial



- 6 -
Accordingly, the court affirnmed the Tax Court's decision. There-

from appellant noted a tinely appeal to this Court.

Di scussi on
We first note that, because the issue in this case is whether
an instrunment qualifies for exenption fromtaxation, we are called
upon to decide an issue of law. Despite its name, the Maryland Tax
Court is an admnistrative agency, and, when review ng the |egal
determ nations of an admnistrative agency, a court is under no

constraints in reversing a determnation that is prem sed solely
upon an erroneous conclusion of |aw. Montgomery County v. Buckman, 333
Md. 516, 519-20 (1994); Ramsay, Scarlett & Co.v. Comptroller of Treasury, 302 M.
825, 834 (1985).

W next note that what is not in question in the case at bar

IS whether transfer taxes may be coll ected upon the recordation of

an indemity deed of trust. That question was answered by the
Court of Appeals in Prince George's County v. Brown, 334 M. 650 (1990).
Brown makes clear that "the Prince George's County Code provides no
exenption [from transfer taxes] for indemity deeds of trust or
ot her guarantee instrunents." |Id. at 666. Qur anal ysis does not
end here, however.

In Bromn, a | andowner sought a refund of both State recordation

and county transfer taxes collected upon the recordation of three

deeds of trust, one of which was an indemity deed of trust. The
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| andowner argued that a refund was due because the trust deeds were
suppl enental instrunents — i.e, they supplenmented previously
recorded instrunents. D scussing whether a refund of county
transfer taxes was due, Judge Karwacki, witing for the Court, held
that "[n]o provision [of the Prince George's County Code] explicit-

ly or inplicitly exenpts supplenental instruments of witing from

the transfer tax." 1Id. at 665. The Court then held that "collec-
tion of county transfer tax on the . . . Indemity Deed of Trust
was proper."” Id. at 666. Had the county code provided an exenption

for supplenmental instrunents, however, the Court would have,

perforce, analyzed whether the indemity deed of trust qualified
under that exenption. Seeid. at 658-62 (anal yzi ng whether the three

deeds of trust canme within the supplenental instrunment exenption

for State recordation taxes).

Thus, Brown contenplates a two-step analysis. The first step
is to determne whether transfer tax is even due upon the recorda-
tion of the instrunent and, clearly, the Brown Court held that
transfer taxes are due when an indemity deed of trust is recorded.
What was not before the Court of Appeals in Brown was the second

step of the analysis: if county transfer taxes can be collected
upon the recordation of the instrunment, does a respective instru-
ment neverthel ess qualify for an exenption under other provisions

of the statute.
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In Bromn, as to the indemity deed of trust, because the county
code did not contain an exenption for supplenental instrunments, the
Court ended its discussion after conpleting the first step; it
being clear that transfer taxes are due upon the recordation of an

indemity deed of trust, the case subjudice requires that we consider

the second step —i.e, does the IDOT qualify for the refinance
exenpti on.

Under the Tax Court's and circuit court's logic, the debt
secured by an indemity deed of trust can never be refinanced until
there is an event of default. Bot h opined, essentially, that,
until there is an event of default, there is no debt under an
indemity deed of trust, a guaranty instrunment, and, therefore,
because no default had occurred, there was no debt to be refi-
nanced. Thus, for purposes of determ ning whether the refinance
exenption applied, both the Tax Court and the circuit court relied
upon the essential difference between a deed of trust and an
indemmity deed of trust. W hold, however, that both a deed of
trust and an indemity deed of trust can qualify wunder the
refinance exenption so long as the instrunment is executed and
recorded as part of a refinancing transaction. W explain.

A deed of trust is a security device. It transfers |ega
title froma property owner to one or nore trustees to be held for
the benefit of a beneficiary. |In the prototypical case involving

realty, an owner/borrower approaches a |ender seeking funds to
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purchase or refinance an interest in real property; the |ender
agrees to nake a |l oan so long as the borrower executes both a note,
a promse to repay, and a deed of trust granting legal title to the
real property to one or nore trustees for the benefit of the | ender
in case repaynment is not made. |In other words, the deed of trust
secures repaynent of the loan. If the loan is not repaid, it is
t hrough the deed of trust that the beneficiary has recourse agai nst
the property —eg., by selling the borrower's property and appl yi ng
the funds received against the borrower's indebtedness.* An
indermmity deed of trust is but one type or class of a deed of
trust. It is also a security device. The principal difference,
however, is that, under an indemity deed of trust, some third
party has agreed to act as the guarantor of the borrower by placing
its property in trust for the benefit of the beneficiary, thereby
agreeing to bear the loss should the borrower default. St at ed
ot herwi se, upon an event of default in the underlying obligation,
the entire loss may be shifted to the third party. Once again, if
the loan is not repaid, it is through the indemmity deed of trust
that the beneficiary has recourse —eg., by selling the third

party's property and applying the funds received against the

4 The prototypical case of an assignment of such indebted-
ness that would not generally be a refinancing would be where,
wi t hout any participation by the borrower and w thout any prior
know edge on his part, one financial entity buys his debt paper
fromanother for the sole interests of the two creditor entities
and the debtor is notified, after the fact, to send his paynents
to the new entity.
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borrower's indebtedness. There is, thus, no net difference in the
transactions —noney is still lent and property is still given as
security —other than that an additional party ultinmately bears the
ri sk of |oss.

Bot h scenari os contenplate a financing arrangenent whereby a
note or other bill obligatory is executed to evidence the indebted-
ness and a deed of trust is also executed as security for that
under |l ying obligation. When property is refinanced, generally
speaki ng, the borrower obtains funds froma second | ender to repay
the obligation owed to the first, and security, in the formof a
new or substitute deed of trust, is given to the second |lender to
secure the advancenent of those funds. For our purposes, it
matters not, whether the grantor of the deed of trust is the
borrower hinself or whether sonme third party has agreed to
guarantee the debt of another. Wat you have is the replacenent or
satisfaction of one debt that is secured by real property wth
funds obtained from a second lender that is also secured by the
sane parties and the sanme real property.® That is precisely what

happened in the case subjudice.

I n 1985, appel | ant borrowed $58, 000, 000 from Cl GNA.  Appel | ant
prom sed to repay that obligation, as evidenced by the note, and,

as security, the Indemmitors executed for the benefit of Cl GNA an

It is certainly possible that different indemitors and
different indemity property can be involved in a refinancing.
Here, they were the sane.
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indemmity deed of trust. All parties agree that transfer tax was
due on this transaction. Sone eight years later, in 1993, the
i ndebt edness owed to CIGNA was refinanced with proceeds obtained
from AEW AEW advanced funds sufficient to extinguish the
obligation owed to CIGNA, and, as we shall indicate later, it was
extingui shed, although the record is unclear as to whether the
indermmity deed of trust in favor of Cl GNA was rel eased, but, in any
event, a new or replacement note and |IDOT were executed by
appellant (the identical borrower) and the Indemitors (the
identical parties), respectively.

Qur decision is buttressed by Prince George's County v. McMahon, 59

Md. App. 682, cert. denied, 301 M. 639 (1984), an exanple of an

alternative refinancing arrangenent. In that case, a group of
i nvestors, including McMahon, purchased an apartnent conplex for
$1,580,000 in 1973. To finance the transaction, the purchasers
assuned an existing deed of trust on the property in the anmount of
$932,588, and the seller took back a deferred purchase trust in the
amount of $347, 411.

In 1974, the purchasers paid off the seller's deferred
purchase trust and placed a new second trust on the property in the
amount of $400,000. Wen this $400, 000 | oan was com ng due, the
pur chasers

negoti ated an agreenent with \Wal dorf Federa
Savi ngs & Loan whereby the [purchasers] bor-

rowed $1, 318, 550. 00 evi denced by a proni ssory
note and a waparound deed of trust. O the
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$1, 318, 550. 00 borrowed, $875,773.00 was pl aced
i n escrow, $400, 000. 00 was used to pay off the

1974 +trust, and the [purchasers] retained
$42,777.00 in cash.

Id. at 684. Upon the recordation of the waparound deed of trust,
it was uncontested that the $400,000 that was borrowed from Wal dor f
Federal Savings & Loan and used to pay off the 1974 second trust
qualified under Prince George's County's refinance exenption —"the
payi ng of f of the $400, 000. 00 debt by a new nortgage qualified as
a formof refinancing."” Id. at 692.

Thereafter, the purchasers also sought a refund of the
transfer taxes that had been paid on the $875,773 that had been
placed in escrow to satisfy the then current balance on the
$932,588 deed of trust that the purchasers had assumed when they
purchased the property. The County argued that no refund was due
under the refinancing exenption because the funds were placed into
escrow rat her than being used to satisfy the deed of trust at the
time of settlenment. We disagreed with the County and held that
"the original deed of trust of $875,773.00 was refinanced by the
wr aparound deed of trust even though it was not thereby extin-
gui shed." Id. at 692; seealsogenerally G.E. Capital Mortgage Servs. v. Levenson,
338 Md. 227, 246-47 (1995) (refinancing |ender could retain first
nmortgagee's priority by equitable subrogation); Liberty Nursing Ctr. v.
Department of Health & Mental Hygiene, 330 Md. 433, 456 (1993) (" refinanc-

ing' logically refers to the substitution of new debt for preexist-
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ing debt"); Brownv.PrinceGeorgesCounty, _ M. App. __ (1997) [ No.

515, 1996 Term filed , 1997] (transfer tax collected

upon recordation of instrunment nust be refunded upon subsequent
failure of lender to advance the consideration stated in instru-

ment) .

Ref i nanci ng
As previously stated, section 10-188(d) of the Prince CGeorge's

County Code provi des:

Upon any refinancing of property by the origi-

nal nortgagor or nortgagors, the tax shal

apply only to the consideration over and above

t he anount of the original nortgage or deed of

trust.
The Prince George's County Code does not, so far as we have been
informed or able to ascertain, define the term "refinance."
Accordingly, we | ook el sewhere for a definition.

17 Am Jur. 2d Consumer & Borrower Protection 8§ 109 (1990) (footnote
omtted) states that "[a] refinancing occurs when an existing
obligation . . . is satisfied and replaced by a new obligation
undertaken by the sanme consuner."” Cbviously, the transaction at
issue in the case subjudice is that type of transaction. Maryl and
Code (1985, 1994 Repl. Vol., 1996 Supp.), 8§ 12-108(g)(2) of the
Tax-Property Article, in regard to the State recordation tax
exenptions applicable to principal residences, provides that a

"deed of trust is not subject to recordation tax to the extent that
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it secures the refinancing of an amount not greater than the unpaid principal amount

secured by an existing . . . deed of trust at the tinme of refinanc-
ing." The facts of the case at bar would neet that definitive
provision of that statute. This exenption relates not to the

nature of the docunent, but to the nature of the transaction
secured by the respective docunents. Simlarly, Muryland Code
(1975, 1990 Repl. Vol.), § 12-103(b)(2) of the Comrercial Law
Article provides, in relevant part, that the term "refinancing”
"means increasing or altering . . . the term. . . or paying off an
existing loan." The present transaction would also be within that
definition regardl ess of its docunentation.

In reading case |aw, we occasionally see terns that flutter
t hroughout the cases w thout ever being directly defined. The
ternms refinance and refinancing are apparently two such terns.

In one recent case, G.E. Capital Mortgage Servs. v. Levenson, supra,
i nvolving equitable subrogation rights in a foreclosure by a
refinancing lender, the Court indirectly defined the termin its
di scussi on of subrogation. The Court discussed the subrogation by
referencing G E. Gsborne, Handbook onthe Law of Mortgages 8 282 (2d ed.

1970). It stated:

[Q ne context [of subrogation] involves the
refinancing of a nortgage. Gsborne states:

" Where a lender has advanced money for the purpose
of discharging a prior encumbrance in reliance upon obtain-
ing security equivalent to the discharged lien, and his money
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issoused, the . . . ruleis . . . he wll
be subrogated . "

338 Md. at 231-32 (enphasis added). That | anguage we have
enphasized is, in essence, what a refinancing transaction is,
regardl ess of the nature of the security and its docunmentation

The Court in G.E.Capital i medi ately thereafter stated: "In the action

before us a nortgage |ender refinanced a first nortgage, unaware

that judgnent liens had arisen . . . before the first nortgage was
rel eased and the new nortgage placed on the property."” Id. at 232.

We concl ude, accordingly, that, at least as to that case, the Court
consi dered that the advance of noney to pay off a preexisting debt
in reliance upon obtaining the sanme security that secured that debt
was a refinancing.

The term "refinancing" was al so used, w thout direct defini-
tion, in Attorney Grievance Comnv. Clements, 319 Md. 289, 290 (1990): "In
the refinancing of a nortgage . . . Cenents . . . did not
disclose . . . prior assignnment of rents . . . which would not be
released . . . ." The facts, however, disclose the transaction to
which the refinancing reference related. 1In 1980, the property at
i ssue was encunbered by a first deed of trust with Baltinore Life
as the beneficiary. There was also a second deed of trust wth
Uni on Trust. Clenents, and others, purchased the property,
assum ng the existing deeds of trust, with the sellers taking back

a third deed of trust. Subsequently, Baltinore Life threatened
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forecl osure. Utimately, John Hanson Savings and Loan, Inc.,
approved a loan. That | oan was subsequently funded and used to pay

off sonme, but not all, of the prior obligation. It was this

transaction that was described nerely as a "refinancing." Seealso
Liberty Nursing Ctr. v. Department of Health & Mental Hygiene, supra, 330 M. 433;
Kronovet v. Lipchin, 288 Md. 30, 33 (1980) (consolidated deeds of trusts
being rolled over to permanent financing as a refinancing); Sachse

v.Walger, 265 MJ. 515, 518 (1972) (a donestic case in which refinanc-
ing was described as "refinanced his collateral |oan by borrow ng
$89,000.00 from The Equitable Trust Conpany, and paying
$89, 900. 00, [® t he bal ance of his Union Trust Conpany |oan").

As can be seen, the Maryl and cases assune, for the nost part,
that the termis generally understood. Those cases that go further
merely indicate that it is the nature of the transaction that is
bei ng described, not the nature of the docunent that secures the
transacti on.

We have sought a nore specific definition in cases from ot her
jurisdictions. |In that search, we have cone to realize that there
are but few cases that have involved a definition of the term
"refinance.”

C.B. Commercial Real Estate Group v. Equity Partnership Corp., 917 S. W 2d 641

(M. . App. 1996), involved an issue of whether a refinancing had

6 He apparently obtained $900 el sewhere.
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occurred to which C.B. Commercial (Coldwell Banker) was entitled to
a conm ssi on under an unusual (in our experience) provisioninits
br oker's agreenent designed to prohibit a seller from avoiding a
sale of property (for which a comm ssion would be due) by taking
t he prospective buyer in as a partner, with the prospective buyer's
entry into the project paid for by a refinancing of the selling
entity's debt. As relevant to the case at bar, the court opined:

Both sides offer definitions of refinanc-
ing fromBlack's Law Dictionary 980 (Abridged
6th Ed. 1991): "to finance again or anew, to
pay off existing debts with funds secured from
new debt; to extend the maturity date and/or
i ncrease the anpunt of an existing debt; to
arrange for a new paynent schedule."” See
al so, Webster's Ninth New Col |l egiate Dictio-
nary, 989 (1991) in which the termis defined
"to renew or reorganize the financing of; to

finance sonething anew" "Restructure" 1is
defined "to change the makeup, organization
or pattern of." Webster's New Collegiate

Dictionary, 980 (1981).

O the nunmerous definitions of "refi-
nance" offered, Col dwell Banker maintains that
t he application of any one of them would serve
to pronpt a sales comm ssion. Col dwell Banker
argues that the definition "to extend the
maturity date" constitutes a refinancing.
Wil e "refinance" may be susceptible to vari -
ous definitions, it should be interpreted in
the context of the subject matter of the
contract in which it is enployed and given its
pl ain meaning. Seem ng contradi ctions nust be
harnmoni zed away if reasonably possible, Sate

Muit. Life Assurance Co. v. Dischinger, 263 S. W 2d 394, 401
(Mb. 1953), and the court's interpretation
should not reach an absurd or unreasonable
result.

The exact neaning of "refinance" nust
depend largely on the kind and character of
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the contract, its purpose and circunstances,
and the context in which it is used. SeeVan
Deusenv. Ruth, 125 S.w2d 1, 4 (1938).

917 S.W2d at 646-47. This is a statenent describing the transac-
tional analysis we accept and adopt in the case at bar.

The Louisiana Court of Appeals simlarly discussed the term
"refinance" in Callector of Revenuev. Mosder Acceptance Co., 139 So. 2d 263 (La.
Ct. App. 1962). The case involved a Louisiana regul ation regarding
the collection of franchise taxes on "borrowed noney" when the
t axpayer was a conpany that financed autonobil e purchases and deal t
in ninety-day loans of multimllion dollar anounts involving over
fifty banks. The banks would Iend mllions of dollars of short-
term noney and, after paynent was nade, require a period of tinme
before that particular bank would again | end noney to the entity.
Thus, the periods in which a respective bank would not | end noney
to the conpany required the conpany, if it needed interimfunding
for its operation, to seek financing from another bank. "Borrowed
capital,"” which was taxable under the statute, was defined as "al
i ndebtedness . . . maturing nore than one year . . . or which is
not paid within one year. . . . As to any indebtedness . . . re-

financed, the date such indebtedness was originally incurred .
[is] the date incurred . . . . " Id. at 264. The only dispute in
Mossler Acceptance related to the Collector's interpretation of

refinancing so as to require the taxation of the general funding of

the operation under the claim by the Collector that each of the
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nunerous transactions used to maintain the running finances of the
conpany was a refinancing so that the State sought to collect the
franchise tax on all transactions. |In essence, it was an interpre-
tation that resulted alnbst as a tax on a substantial portion of
t he conpany's cash flow generated by all indebtedness when that
i ndebt edness was a general aspect of the conpany's business —the
conpany, in a sense, nanaged noney, hopefully, at a profit. The
Loui siana court noted the taxpayer's position:
"VI. The ternms of a tax statute are not
to be extended beyond their fair neaning in an
effort to reach transacti ons which m ght have
been taxed by the Legislature but which the
Legislature did not in fact tax. Tax |laws are
to be liberally interpreted in favor of the
t axpayer and strictly construed against the

taxing authority. Any doubt or anbiguity is
to be resolved in favor of the taxpayer.!”

"In construing provisions of the state anusenent tax, the
Court of Appeals in Comptroller of Treasury of v. Mandell, Lee, Goldstein, Burch Re-
Election Comm., 280 Md. 575 (1977), noted:

Principles relative to statutory con-
struction were sumed up for the Court by

Chi ef Judge Murphy in Satev. Fabritzz 276 M.
416 (1975), cert.denied, 425 U.S. 942 (1976):

"The cardinal rule in the construc-
tion of statutes is to effectuate
the real and actual intention of
the Legislature. . . . O course,
a statute should be construed
according to the ordinary and natu-
ral inmport of its |anguage, since
it is the |anguage of the statute
whi ch constitutes the primry
source for determning the
| egislative intent. :
(continued. . .)



(...continued)
Judge Mtchell said for our predecessors in

Magruder v. Hospelhorn, 173 Md. 62 (1937):

"[Als stated in Gouldv.Gould, 245
US 151, 38 S. C. 53, 62 L. Ed.
211: "In the interpretation of
statutes levying taxes it is the
established rule not to extend
their provisions, by inplication,
beyond the clear inport of the

| anguage used, or to enlarge their
operations so as to enbrace matters
not specifically pointed out. In
case of doubt they are construed
nost strongly agai nst the govern-
ment, and in favor of the

citizen.'" Id. at 72.

To Ii ke effect seeScovilleServ., Inc. v. Comptroller,
269 Md. 390, 396 (1973); McConihev. Comptroller,
246 Md. 271 (1967); Fair Lanesv. Comptroller, 239
Md. 157 (1965); Comptroller v. Rockhill, Inc., 205 M.

226, 234 (1954); and Compensation Board v. Albrecht,
183 Md. 87, 92 (1944).

. G ven the ordinary neaning of the
word performance, the construction placed on
the word by other courts, and the principle
as enunci ated by the Suprene Court and
repeated by this Court on a nunber of
occasions that "[i]n case of doubt [relative
to the interpretation of statutes |evying
taxes] they are construed nost strongly
agai nst the governnent, and in favor of the
citizen," we need go no further than to hold
as a matter of law that playing a little bit
of organ nusic behind a curtain under the
ci rcunst ances of this case does not
constitute a performance. Thus, no tax was
due.

(continued. . .)
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Id. at 267. Quoting fromthe conpany's brief, after stating that

the court was in accord with it, the court noted:

"As an exam nation of the text of this
section indicates, authority is not given the
Coll ector to establish rules and regul ations
to interpret the terns of the tax statute or
to nodify any of the provisions adopted by the
| egi sl ature. The sole authority given the
Collector is to pronulgate "reasonable rules
and regul ations for the purpose of the proper
adm ni stration and enforcenment of the provi-
sions of each Chapter in this Subtitle. '

"Cbviously, the so-called "Regulation
sought to be adopted by the Collector in 1957
went far beyond adm ni stration and enf or cenent
of the provisions of the chapter andconstituted an
effort to redefine the statutory language not as the legidature
adopted it, but as the Collector would like to have it.

Id. at 269 (enphasis added). The court then restated the definition

of refinancing given by the conpany's expert:

He stated that the term "refinanced” was not
too often defined specifically but was defined
in several works and "ordinarily refers to the
sal e of securities for the purposes of paying
off other obligations." He testified posi-

(...continued)

ld. at 578-85.

To be sure, as expressed by Judge Eyler for this Court in
Rossville Vending Machine Corp. v. Comptroller of Treasury, _ M. App. _
(1997) [No. 960, 1996 Term filed ], the Court of Appeals

has al so held that statutes relating to the collection of taxes
shoul d be construed with "very great liberality." SeeSurrattsAssoc

v. Prince George'sCounty, 286 M. 555, 566 (1979). W al so acknow edge
that in Maryland exceptions are, generally, strictly construed.
In this case, however, there is no need to interpret the statute.
It is plain and clear on its face. Wether construed strictly or
liberally, transfer taxes are not collectible on refinancings.
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tively that in the field of corporation fi-
nance he had not seen any instance of the term
"refinanci ng" being used to include the paying
off of one short termloan with the proceeds
of another short termloan, in the works with
which he was famliar, but he did find that
paying off a current liability with a |ong
termloan was quite frequent, and that in the

| atter case it could cone under the headi ng of
refinanci ng.

Id. at 270. The Louisiana court held that the financing arrangenent
in that case was not a refinancing, relying, in part, on the
argunent that the Collector was attenpting to redefine refinancing
"as he would like to have it." The sane proposition has sone force
in this case. As we shall later see, the transaction underlying
the recording of the 1993 IDOT neets every definition of refinanc-
ing that we have and shall discuss.

We next briefly consider two cases from Maine relevant to the

meani ng of "refinancing.” The first of these is Bar Harbor Bank & Trust

Co. v. SQuperintendent of Bureau of Consumer Protection, 471 A.2d 292 (Me. 1984).

It invol ved whet her Bar Harbor had violated a consuner protection
provision that limted the inposition of finance charges on
refinancing. The provision was designed to stop a practice called
"flipping," explained as an arbitrary charge placed on a bank's
di stressed debtor who seeks refinancing fromthe bank in order to
avoi d default or foreclosure on the original |oan. For purposes of
t he decision, it becane necessary to determne the neaning, in that

context at |least, of refinancing as opposed to Bar Harbor's claim
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that its transactions were "renewal s," not refinancings. The court
relied on the general neaning.

To avoid that result [avoidance of flipping],

we need not strive to "liberally construe" the

term "refinancing," however. W sinply may

choose the ordinary, dictionary neani ng® over
the Plaintiff's novel, unsupported definition.

Id. at 295. |In footnote 3, the Maine court stated: " Refinance' is
defined as "to finance sonething anew.' Webster's New Collegiate Dictionary
971 (1973)." Id. at 295 n. 3.

Moore v. Canal Nat'l| Bank, 409 A . 2d 679 (Me. 1979), involved the

application of the term"refinance,” in respect to disclosures that
are required to be nade in original transactions under Maine's
Consuner Credit Code and the federal Truth in Lending Act when
variable rate interest provisions are involved. The court first
not ed t hat

[a]s the trial justice observed, there is
no definition of "refinance" in the Maine
Consuner Credit Code or in the Uniform Consum
er Credit Code of other jurisdictions that
have enacted it. Dictionary definitions are
not hel pful in this case.

Id. at 685. It described the Bank's contention as:

It contends that the words "refinance" and
"refinancing” are used in section 2.504 in a
speci al technical sense to denote a transac-
tion the terns of which are not fully con-
trolled by those of the original |oan agree-
ment; in other words, that they denote a
transaction requiring sone elenment of new
bar gai ni ng between the parties.

Id. at 684. As relevant to the case subjudice, the Miine court held:
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In the case of refinancing which is negotiated
during the life of the original |oan and the
terms of which are not controlled by the
original | oan agreenent, if the creditor duly
observes all the truth-in-lending requirenments
for disclosure at the tinme of the new | oan,

t he consuner-debtor who seeks the refinancing

is apprised of the new rate of finance charge
and may govern his conduct accordingly.

ld. at 686. ButseeBankv. International Business Mach.,, 915 F. Supp. 491 (D.

Mass.), revd, 99 F.3d 46 (1st Cr. 1996) (expressing a contrasting

view of refinancing when a debtor purchases its own debt in an

arbitration context).

Resol uti on

The refinancing in the case subjudice was negoti ated during the
life of the original loan and even if its pertinent terns were
exactly the same, and there is no direct evidence on that point as
we shall later indicate, its terns were not controlled by the terns
of the CIGNA IDOT. The CIGNA I DOT, as far as we can discern, did
not contenplate the subsequent 1993 IDOT at issue here. W now
further examne the details of the case at bar, to the extent they
are discernable or relevant to the various definitions of "refi-
nanci ng. "

At oral argunent, appellee argued that the transaction was not
a refinancing because there was no evidence that the transaction

occurred in order for appellant to achieve nore favorable terns,
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eg., lower interest, nore favorabl e repaynment provisions.® W have
exam ned the extract and find little evidence of the terns of the
underlying notes. Thus, appellee's factual argunment was, for the
nmost part, technically correct. There is, however, likewise little
evidence that the operative terns (interest rate, paynent schedul e,
etc.) are the sane. Before the Tax Court, appellant conceded only
that the original principal anount of the two notes and specific
| DOTs were the same, although the entire refinancing transaction
was for a larger sumand the |IDOT, as we shall indicate, may have
been for a longer term In other words, the two IDOls, viewed in
isolation fromthe entire transaction, were very simlar. There
was no evidence that we have found in the extract indicating that
the other terns of paynent, interest, etc., were the sanme, but it
is clear that the refinancing transaction increased the suns fi-
nanced. °

In the absence of the conplete docunentation as to the 1985
transaction, i.e, the notes, we nust exam ne the evidence that was

presented to see if the transaction was sonething other than a

refinanci ng.

8 Arefinancing can, in any event, occur that creates
unfavorabl e repaynent provisions. Lenders are sonetines in a
position to force borrowers into refinancings that are
unfavorable to the borrowers.

°® The transacti on was for an anount $5, 000,000 in excess of
the original $58,000,000. It was intentionally split up into two
| DOTs in order for appellant to pay the transfer tax on the
excess —as the statute required.
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The original |IDOI was dated January 16, 1985. Nor mal | vy,
commercial loans of this nature, as well as nost other extended
| oans (and we know that the original |loan was in existence in 1993
and not in default), run for a standard term i.e, for 5, 10, 15,
20, 30 years, etc. |If the new transaction was nerely an assi gnnment
of the original, its maturity dates woul d presunably be the sane.
They are not, unless the original notes provided for a maturity
date of thirty-three years, three nonths and fourteen days from
January 16, 1985,!! which would, in the area of such financing, be
unusual .  We expl ain.

The 1993 agreenment, which is contained in the record, by its
terns, indicates that the 1993 | oan for $58, 000,000 reflects that
its maturity date (unless sooner accelerated) is twenty-five years
fromthe first day of the first full nonth of the term It states
that the term conmmences on the date of the note, April 30, 1993.
Thus, the twenty-five-year period is over twenty-five years from
May 1, 1993, not fromthe date of the 1985 IDOI. (Its periodic
paynments are, however, based on a twenty-year anortization.)
Interestingly, the second 1993 note, evidencing an obligation of

$5, 000, 000, had a different date of maturity, ten years, but its

10 Even if an assignnent, it could, depending on the
underlying transaction, still qualify as a refinancing.

11 W have not taken into consideration |eap year.
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periodic paynents were anortized on a twenty-year basis, thus
creating a de facto balloon paynent at the end of ten years.

We readily acknow edge that it is certainly possible for an
obligation to mature on sone basis other than a standard term of
years. W do not, however, perceive it to be the normal practice.
Accordingly, the apparently different terns of the new obligation
do not support appellee's position of a nere assignnent of an
obl i gati on.

We | ook further to certain of the other information surround-
ing the transaction. The Loan Agreenent of April 30, 1993, between
appel l ant and the new | ender, AEW provided in various parts:

Borrower is indebted to . . . "ClG\A"
: in the original pri nci pal anount  of
$58, 000, 000, as evidenced by a prom ssory note

.. and an i ndennlty deed of trust and
securlty agreenent (the "C GNA Deed of Trust")

Borrower wishesto refinance the CIGNA Loan with a | oan
from Lender in the original principal anount
of $63, 000, 000.

Lender and Borrower have agreed that Lender
will purchase the CIGNA Loan for .
$58, 000, 000, that the CIGNA Note and Cl GNA

Deed of Trust will be amended and restated in
their entirety, and that Lender will lend an additional
$5,000,000 to Borrower .

Lender hereby agrees to lend to
Borromer and Borrower hereby agrees to borrow

from Lender, tw loans . . . in the . .
princi pal amounts of . . . $58, 000, 000. 00 (the
"First Loan") and . . .$5,000,000.00 (the

"Second Loan") . . . Borromer agrees to pay
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principal, interest . . . as set forth in
the "Notes". [Enphasis added.]

The 1993 IDOT provided that its intent was to "totally restate
and supersede in its entirety" the origi nal | DOT. Nevert hel ess, the 1993
| DOT is not in the same formand does not trace the original |DOT,
par agraph by paragraph, section by section. As far as formis
concerned, it is sonewhat different, although many provisions are
simlar to provisions of the original IDOT. |In other words, it was
nmore than a date change and a nane change. The 1993 | DOT provi ded
that appellant execute and deliver the Amended and Restated
Prom ssory Note and noted a nmaturity date as to the new and anmended
note of ten years after the date of the deed of trust, unless the
actual note stated an earlier tine.?

W look also to the instructive provisions of the closing
statenent surroundi ng the funding sources and fundi ng di sbursenents
as to the total $63,000,000 transaction. Initially, we note that
a loan of only $58, 000,000 was insufficient to pay off the sumthen
due CIGNA. It was necessary for additional funding to be provided,
i.e, the additional $5,000,000. The closing statenent clearly shows
a disbursement of $60,116,422.75 to Cl GNA In our view, the
cl osi ng docunents suggest of no transaction other than a refinanc-

i ng transacti on.

12 W6 have been unable to find either of the notes in the
extract.
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At another point, in either the briefs or at oral argunent, it
was suggested that the fact that the original docunment had not been
rel eased was evidence that this was not a refinancing. W have
earlier indicated that it is not necessary for the original
docunent in the land records to be rel eased. W would suppose that
when sunms of this magnitude are involved, it would, in fact, be a
better practice to keep the original IDOT in place and record the
subsequent IDOT with provisions in it noting it is a nodification
(i.e, refinancing) of the original arrangenent. In this fashion
t he underlying debt does not lose its priority by virtue of being
rel eased of record, but remains recorded with the refinancing

explained in the subsequent |DOT. This practice would avoid

relying upon equitable subrogation to maintain lien priority. See

G.E. Capital, supra.

In our view, the transaction here involved, evidenced by the
1993 I DOT, neets every definition of the term"refinance" of which
we are aware, except that definition or position of the Drector of
Finance for Prince George's County. He stands alone in his
position on refinancing, and the Tax Court and the circuit court
erred in adopting it.

When the legislative entity uses the term "refinancing"
wi thout further definition, it is inappropriate for the entity
enforcing the provisions to adopt anything other than the normal

customary neaning of the term In short, we hold that, generally,
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when a new sum of noney is used to pay off a prior obligation
during the term or at the conclusion of the term of the old
obligation, a refinancing has occurred. The debt has been refi-
nanced. Regardless of the docunent, in this case the 1993 | DOT,
used to secure such a debt, the transaction evidenced by that
docunent is a refinancing and, so long as Prince George's County
grants an exenption from transfer taxes for refinancing, the
exenption applies to all recorded docunents evidencing the
transaction, including indemmity deeds of trust. The trial court
and the Tax Court were legally wong. W reverse and direct the
Director of Finance to make the refund.

For further clarification, we shall address another of the
County's argunments. The County wants to collect transfer taxes on
the full anmount of the consideration to be paid under the | DOT,
$58, 000, 000, which is, as discussed supra, a contingent liability.
The County argues, however, that because the contingency has not
occurred no obligation has arisen that can be refinanced. In other
words, according to the County, although a contingent liability can
be ascertained, it cannot be refinanced. As security instrunents,
all nortgages and deeds of trust, including indemity deeds of
trust, are contingent liabilities; that is, they are contingent
upon the failure of the underlying obligation. There is no
difference in that respect. For purposes of determ ning whether

one real estate transaction has been refinanced through a second
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transaction, the transaction itself, as we have said and as all the
authorities we have nentioned indicate, nust be examned to see if
it constitutes a refinancing. It is, and we so hold and adopt, a
transactional analysis that is determnative. Under a transaction-
al analysis, the formof security docunent utilized to secure the
refinancing is but one part of the refinancing transaction. The
di stinction the County seeks to draw is no distinction at all. As
can be seen fromthe charts we attach hereto as an appendi x, the
original transaction, Chart A 1is identical to the chart of the
refinancing, Chart B. The County has conceded that A is a
financing subject to tax. Bis no less a financing subject to the
County's refinancing exenption. The County inposes a transfer tax
on indemity deeds of trust securing original |oans on the basis,
apparently, that a debt is evidenced by that trust deed; a debt
that is "refinanced" and secured by a second indemity deed of
trust is no less a debt. Sinply stated, the County cannot have it
bot h ways. 13

JUDGVENT REVERSED; COSTS TO BE

PAI D BY APPELLEE

13 W have noted with interest the | ack of reasons presented
for the County's failure to collect the transfer tax on the
original, 1985, indemity deed of trust transaction and its
inability to collect the tax due on that transfer by reason of
the expiration of the statute of limtations. |If the County had
prevailed in the case at bar, it, in effect, would be collecting
that tax that it cannot collect when faced with a limtations
def ense.



