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The primary issue presented by this case is whether a St.
Mary's County ordi nance anmendi ng the County's subdi vi sion
regul ati ons and zoni ng ordi nance conflicts with State law or is
otherw se invalid. W hold that the O dinance does conflict with
State law, and thus, is invalid. Consequently, we affirmthat
portion of the judgnent that declares the statute to be invalid.
For reasons stated bel ow, however, we vacate the portion of the
judgnent that issues a wit of nmnandanus.

Procedural History

I n Decenber 1991, a conplaint was filed by Potomac R ver
Association of St. Mary's County, Inc. (PRA), appellee, against
the Board of County Comm ssioners of St. Mary's County (County
Comm ssioners), and John R Gimm D rector of Planning & Zoning
for St. Mary's County (M. Gimm, appellants, and Evelyn W
Wod, Cerk of the Crcuit Court for St. Mary's County. Evelyn
W Wod was dism ssed as a defendant, and, in March 1993, an
amended conpl aint was filed by PRA and Mary L. Jansson (Ms.
Jansson), anot her appell ee, against appellants. Appellees sought
a declaratory judgnent, mandanus, and injunctive relief.

Wth respect to standing, appellees alleged that (1) PRA
operates primarily to contribute to the general understandi ng and
wel fare of the Chesapeake Bay, its tributaries and watersheds,
and (2) Ms. Jansson is a |landowner in St. Mary's County who has

expended consi derabl e suns of noney to conply with County



regul ati ons governing the subdivision of |land, and that she has
been forced to pay fees and expenses that other persons who have
subdi vided land in the County were not required to pay. M.
Jansson all eged that she has paid higher taxes because citizens
who shoul d have paid fees and costs based on the subdivision of
their land did not do so and, additionally, that the environnent
has been adversely affected by the illegal subdivisions.
Appel | ees requested a declaratory judgnent that St. Mary's
County Ordinance No. Z-91-07, effective August 13, 1991 ("the
Ordinance"), is void because it violates Art. 66B of the Ml. Ann.
Code. Appellees alleged that Art. 66B provides that, once a
County adopts a conprehensive plan and subdi vi si on regul ati ons,
no | and can be subdivided w thout conplying with such
regul ati ons. Subdivision regul ati ons were adopted by St. Mary's
County on March 15, 1978. According to appellees, thousands of
parcels were subdivided illegally! after adoption of the
regul ations, and the difficulty in enforcenent pronpted the
County to adopt the Ordinance. The O di nance noved the "parce

of record" date in the subdivision regulations and zoning

lAppel l ants state that a survey of a sanple year discloses
2,500 to 3,000 instances of "non-conpliance" with the subdivision
regul ations in that year. Although the record contains very
little informati on upon which we can verify the parties' various
all egations, it does disclose that the instances of "non-
conpliance"” or "illegality" were those instances where parcels
were partitioned by deed. Such partitioning is prohibited by the
County's Subdivision Regulations. 8 1.04.B. Any |land
partitioned in this manner cannot be devel oped. [d.
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ordi nance from March 15, 1978 to August 1, 1990 for |ands | ocated
out side of the Chesapeake Bay Critical Area and to Decenber 1,
1985 for |lands located wthin the Chesapeake Bay Critical Area.
Appel | ees argue that the effect of the Ordi nance was to change
the effective date of the regulations retroactively, a nove

prohi bited by Art. 66B.

In addition to the request for declaratory relief, appellees
requested an injunction prohibiting the County Conm ssioners from
enacting legislation to alter or change the "parcel of record"
date or any other legislation intended to exenpt property from
the operation of the subdivision |laws contained in Art. 66B.
Finally, appellees requested a wit of nmandamus ordering
appellants to enforce Art. 66B, the County zoning ordi nance and
subdi vi si on regul ati ons, and requested an injunction to prohibit
M. Gimmfromissuing building permts and any other permts for
t he devel opnent of | and that has been subdivided in violation of
Art. 66B, the County zoning ordi nance, or subdivision
regul ati ons.

The parties filed cross-notions for sunmmary judgnment, each
contending that no dispute of material fact existed. |In an
opinion and order filed on August 31, 1994, the trial court
granted appell ees’ notion for summary judgnment and deni ed
appel lants' notion for sunmmary judgnent. Appellants filed a
nmotion to alter or anmend the judgnent, which was denied, and this

appeal ensued.



Facts

In 1945, St. Mary's County adopted subdivision regul ations.
In 1974, the County adopted its first conprehensive plan,
including a transportation elenent, and al so adopted its first
zoni ng ordi nance. The subdivision regulations were revised on
several occasions, including revisions in 1954, 1974, a revision
ef fective March 15, 1978,2 1987, and 1991. According to
appel  ants, none of the revisions through 1987 included "standard
or customary"” exenptions comonly found in nodern subdivision
regul ations, e.qg., large | ot subdivisions, boundary |ine
adj ust nents, easenents, rights-of-way, cenetery lots, and court-
ordered partitions. The result, according to appellants, was
that the regulations proved to be unduly onerous in many
situations. The zoning ordi nance was revi sed on several
occasi ons, including June 7, 1978, August 1, 1990, June 24, 1991,
and Novenber 28, 1994.

In February 1987, the County anmended its subdivision
regul ations to add 8 4.09(c) to provide for certain limted

exceptions,® to change the definition for "mnor" subdivisions*

’The anendnent that took effect on March 15, 1978 was a
conprehensi ve redrafting of the subdivision regulations follow ng
t he adoption of the County's first conprehensive plan.

3Section 4.09(C) provides that, "[i]n certain instances,
parcel s may be created w thout making provisions for water supply

or sewage disposal." The instances are "i. to settle estate or
other court ordered partitions; ii. to add land to an existing
parcel; iii. to transfer |and for purposes other than

devel opnent; [and] iv. to transfer land to children for
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and to add a definition for "parcel of record."® The 1987

devel opnent in the future.” Section 4.09(c) further provides,
however, that "[i]n all cases when [such a parcel] . . . is
devel oped, a Standard Subdi vi sion plat nust be recorded prior to
i ssuance of building permt."

“Prior to the 1987 amendnent, "subdivision-mnor" was
defined as a "subdivision of land resulting in eight (8) lots or
| ess not involving construction of new public roads and limted
to one such subdivision per parcel of record." Pursuant to the
1987 amendnent, the follow ng definitions were added:

SUBDI VI SI ON, BASIC - The division of a parcel
of record such that no nore than 3 buil dabl e
| ots are created which do not have public
road frontage or private right-of-way which
is recorded in the land records as of the
effective date of August 1, 1986. Basic
subdi vision |lots may be served by a 20 ft.
right-of-way, but no nore than 3 | ots shal

be served by any 20 ft. right-of-way. A road
mai nt enance agreenent is required prior to
recording any |ots.

SUBDI VI SION, MAJOR - |s any subdivi sion not
defined as a M nor Subdi vi sion.

SUBDI VI SION, M NOR -The division of a parce
of record which creates 4 to 8 |ots which do
not have frontage on a public road, or
private right-of-way which is recorded in the
| and records as of August 1, 1987. M nor
subdi vision |lots shall be served by a road
designed and built to the nodified R 1
standard. A road mai ntenance agreenent is
required prior to recording any lots. The
road nust be constructed or bonded prior to
t he i ssuance of any building permts.

SUBDI VI SI ON, FARMSTEAD - A M nor Subdi vi sion
in which all lots are 15 acres or |arger.

Far mst ead subdivisions require a 40 ft.
right-of-way but are not subject to road
desi gn st andards.



amendnent did not include the standard and customary exenptions
to which appellants refer. The August 1, 1990 zoni ng ordi nance
and the subdivision regulations after the 1987 anmendnent
contained in essence the sane definitions for the types of

subdi vision and the sanme definition for the term "parcel of
record. "

Prior to 1990, County officials failed effectively to
enforce the subdivision regulations. For the period from 1978
through 1990, it is estimated that "15-20% of all permt
applications" were not in conpliance. According to appellants,

many of the activities would have been exenpt if "standard and

Before and after the 1987 anendnent, "lot of record" was
defined as

[a] n individual parcel of |and recorded
separately in the Oficial Land Records of
St. Mary's County, as of the date of the
adoption of these regulations entitled and
l[imted to one (1) m nor subdivision each.

Pursuant to the 1987 amendnent, a definition was added for
"parcel of record" as foll ows:

An i ndividual parcel of |and recorded
separately in the Oficial Land Records of

St. Mary's County, Maryland, as of March 15,
1978. Each so designated parcel of record
shall be allowed up to 8 lots in a Basic or

M nor Subdivision. Only County or State Road
ri ghts-of-way which existed on March 15, 1978
shal | be considered parcel dividers which
divide a parcel into 2 or nore parcels of
record.

The apparent purpose of the addition of the "parcel of record"
definition was to make the effective date of the 1987 anmendnent
March 15, 1978.



customary"” exenptions had been enacted. W note, however, that
the record does not contain any evidence to support that
st at ement .

The County enployed M. Gimmas planning director in 1990.
M. Gimmbegan strictly to enforce the subdivision regul ations
by denying building permts to those in violation of the
regul ations. As a result of the burden on County officials, the
substance of what becane the O di nance was reconmended by the
County Pl anning Conm ssion and ultimately was enacted by the
County Comm ssioners on August 13, 1991. The stated purpose of
the Ordinance was to anmend the zoni ng ordi nance and subdi vi si on
regul ations to revise the "parcel of record" definition and date
from March 15, 1978 to August 1, 1990 "to recogni ze ot herw se
| egal parcels transferred by deed after March 15, 1978 but not
| egal |y subdivided,"” and to define "lot of record" as "a parce
of land legally subdivided and recorded in the Land Records of
St. Mary's County, Maryland.™

Citing 88 5.02 and 5.03 of Art. 66B, the trial court stated
that, once the County adopted a conprehensive plan and the
subdi vi sion regul ati ons becane effective, the effective date of

t he subdivision regul ations was not subject to change.® The

Pursuant to Art. 66B, 8 5.02, once a county adopts
subdi vi sion regul ati ons and sets a date when the regul ations
becone effective, all subdivision plats shall be approved by the
| ocal planning comm ssion before they can be recorded. Art. 66B,
8§ 5.03 states that, "before exercising the powers referred to in
Section 5.02, the Planning Conm ssion shall prepare regul ations
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trial court treated the Ordinance as a change in the effective
date of the reqgulations and, thus, held it invalid. The trial
court found that the regul ations were adopted by the County,
effective March 15, 1978, and that becane the effective parcel of
record date.’

The trial court denied appellees' request for an injunction
prohi biting the County Conmm ssioners fromenacting future
| egi sl ation, based on a finding that there was no reason to
anticipate that the County Comm ssioners would do so. The trial
court did enjoin, however, the issuance of building and ot her
permts for the devel opnment of | and subdivi ded w t hout Pl anning
Comm ssi on approval after March 15, 1978. The trial court also
issued a wit of mandanus directing appellants to take
"appropriate action" to enforce the court's decision, including
the filing of actions in circuit court to enjoin the transfer or
sal e of subdivisions that have not been approved by the Pl anning
Comm ssion and to recover the penalties authorized by Art. 66B, 8

5.05% fromthe entities violating the statute.

governi ng the subdivision of land within its jurisdiction."

"Appel | ees argued below that April 25, 1974 should be the
ef fective date because the conprehensive | and use plan was fil ed
on that date. Appellees do not pursue that argunent on appeal,
and it is not before us.

8Art. 66B, 8 5.05 provides in pertinent part for the
inposition of civil penalties upon any owner of |and | ocated
wi thin a subdivision who attenpts to transfer such | and "by
reference to or exhibition of or by other use of a plat of a
subdi vi si on, before the plat has been approved by the planning

8



Questions
The parties each present several questions, but they all are
subsuned in the follow ng two questions, as stated by us.

1. Didthe circuit court err in declaring the
Ordi nance invalid?

2. Ddthe circuit court err in issuing a wit of
mandanus?

commi ssion and recorded or filed in the office of the appropriate
county clerk."



Di scussi on
l.
Validity of Odinance
The first and central issue on appeal is whether the
enact nent of the O di nance exceeds those powers conferred upon
the County by the State's enabling legislation, Art. 66B

(originally enacted in 1933). See Ubana Gvic Assoc. v. Urbana

Mbile Village, Inc., 260 Ml. 458, 461-62 (1971). Accordingly, a

review of such legislation informs our analysis of this case.
Article 66B, commonly known as the "enabling act",

Congr essi onal School of Aeronautics, Inc. v. State Roads Commi n,

218 M. 236, 244 (1958); 58 Op. Att'y Gen'| 521, 522 (1973), is
divided into sections dealing with planning (88 3.01 through
3.09), zoning (88 4.01 through 4.09), and subdivision control (88§
5.01 through 5.07). More specifically, 88 3.01 through 3.09

aut hori ze a county® to, anong other things, make, adopt, extend,
or anend a conprehensi ve devel opnent plan, and create a pl anni ng
comm ssion. 8 3.01(a). Further, 8§ 3.05(a) provides that "[i]t
shall be the function and duty of the [planning] comm ssion to
make and approve" a conprehensive devel opnent plan. (Enphasis
added.) As previously noted by the Court of Appeals,

"This section is designed to assert the ful

°Art. 66B governs only nonchartered counties and
muni ci palities. Art. 66B, 8 7.03. Provisions governing
chartered counties are located in Art. 25A, 8 5(X)
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force of the plan as being the foundation
upon whi ch zoni ng, subdivision, and ot her

| and use regul atory devices shall be
constructed. The various elenents of the
plan are set out clearly, thus providing an
under st andi ng of the contents of the plan.

By requiring these various elenments to be
interrelated, the plan devel ops the

conpr ehensi veness necessary to establish | and
use regul atory devices."

Board of County Conmi ssioners of Cecil County v. Gaster, 285 M.

233, 241 (1979) (quoting Maryland Pl anning and Zoni ng Law St udy
Comm ssi on, Final Report 18, 25 (1969)).
Section 3.06(a) provides in pertinent part that

[t]he plan shall be nmade with the general
pur pose of gui ding and acconplishing the
coordi nat ed, adjusted, and harnoni ous

devel opnent of the jurisdiction, and its
environs which wll, in accordance with
present and future needs, best pronote

heal th, safety, norals, order, convenience,
prosperity, and general welfare, as well as
efficiency and econony in the process of
devel opnment; including anong ot her things,
adequate provisions for traffic, the
pronotion of public safety, adequate
provision for light and air, conservation of
natural resources, the prevention of

envi ronmental pollution, the pronotion of the
heal t hful and conveni ent distribution of
popul ation, the pronotion of good civic

desi gn and arrangenent, w se and efficient
expenditure of public funds, and the adequate
provi sion of public utilities and ot her
public requirenents.

Section 3.08 provides that, whenever a plan has been adopted
by the | ocal |egislature,
no street, square, park or other public way,

ground, or open space, or public building or
structure, or public utility, whether public

11



or privately owned, shall be constructed or
authorized in the jurisdiction . . . until
the |l ocation, character, and extent of such
devel opnment shall have been submtted to and
approved by the comm ssion as consistent with
t he pl an.

Subtitle 4, which is entitled "General Devel opnent
Regul ati ons and Zoning," begins with 8 4.01(a) which grants to
| ocal |egislative bodies of counties the power to regul ate
devel opnent

[f]or the purpose of pronoting health,
safety, norals or the general welfare of the
comunity.

Section 4.03 provides that

[ sJuch regul ations shall be made in
accordance wth the plan and designed to
control congestion in the streets; to secure
the public safety; to pronote health and the
general welfare; to provide adequate |ight
and air; to pronote the conservation of
natural resources; to prevent environnental
pollution[;] to avoid undue concentration of
popul ation; to facilitate the adequate

provi sion of transportation, water, sewerage,
school s, recreation, parks and other public
requi renents. Such regul ations shall be nade
w th reasonabl e consi deration, anong ot her
things, to the character of the district and
its suitability for particular uses, and with
a view to conserving the value of buildings
and encouragi ng the orderly devel opnent and

t he nost appropriate use of |and throughout
the jurisdiction.

Pur suant to § 5. 02,

[ W] henever a | ocal |egislative body shal

have adopted the transportation el enent of
the plan of the territory within its

subdi vision jurisdiction or part thereof, and
shal |l have filed a certified copy of such
plan in the office of clerk of the circuit

12



court of the county in which such territory
or part is |ocated:

(1) A plat of a subdivision of |and
within such territory or part nay not be
filed or recorded until it shall have been
approved by the planning comm ssion and such
approval entered in witing on the plat by
the chairman or secretary of the conm ssion

and

(2) If a plat of a subdivision of |and
within the territory or part contains 5 or

less lots, sites, or other divisions of

t he pl anni ng comm ssion may aut horize the
chai rman of the planning conm ssion, the
zoning adm ni strator, or an equival ent

adm nistrative official to approve the pl at

of the subdivision. The approval
entered in witing on the plat.

Pur suant to § 5. 04,

shal |l be

Every pl at approved by the conmm ssion

éhéll by virtue of such approval

be deened
to be an anendnent of or an addition to or a

detail of the plan and a part thereof.

The foregoing statutory schene envisions a strong

interrel ationship between the three integral

parts of

pl anni ng: pl anni ng, zoning, and subdivi sion control.

285 M. at 246 (noting that the three integral

| and,

| and

See Gaster,

parts of adequate

| and planning are the master plan, zoning, and subdi vision

regulation). As the Court of Appeals noted in Gaster,

reasons for subdivision control are as foll ows:

"Pl anni ng enabling acts and the requirenents

for plat approval are based upon the
realization that homes are no | onger
generally constructed one at a tinme for

i ndi vidual owners, resulting in a gradual
devel opnment whi ch can be controll ed by zoning
ordi nances and | ocal health, building,

pl unmbi ng and el ectrical codes al one. Vacant
lots suitable for single hones in already

13
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devel oped communities have all but

di sappeared. The great increases in

popul ati on and the unprecedented demand for
homes has necessarily resulted in opening up
undevel oped land in outlying areas, and the
devel opnent thereof by |arge nunbers of hones
whi ch may be said to be built all at one
time. Were such devel opnent takes pl ace

W thout restriction other than zoning
restrictions, it is the devel oper who designs
the community in respect to the nunber,

l ength, width, condition, and | ocation of
streets. The devel oper al so determ nes where
the newly arrived inhabitants of the
community shall reside, w thout consideration
of the necessity for, or existence of,
schools, fire protection, parks, playgrounds,
and other public facilities. [|f subdivisions
devel op too rapidly, or before the comunity
is ready for the added burdens which an

i ncreased popul ation i nposes, and w t hout
adequate control, the result too often is the
creation of deteriorating nei ghborhoods which
create a blight upon the community and a
drai n upon the nunicipal purse.

285 Md. at 246-47 (quoting A Rathkopf, The Law of Zoning and

Planning Ch. 71, 8 2, at 71.6-7 (4th ed. 1979)). See also

Hi ckory Point Partnership v. Anne Arundel County, 316 Ml. 118,

129 (1989); Maryland-National Capital Park & Planning v.

Washi ngt on Busi ness Park Associates, 294 mMd. 302, 312-13 (1982);

Coffey v. Maryl and-National Capital Park & Pl anni ng Commin, 293

Mi. 24, 28 (1982); Baltinore v. Wesley Chapel, 110 Md. App. 585,

603-05, cert. granted, 344 Md. 52 (1996).

As appellants note, Art. 66B does not require that counties
regul at e subdi vi si on devel opnent. See 88 5.01 through 5. 08.

Nei t her does Art. 66B mandate the particul ar content of

14



subdi vision regulations ultimtely adopted by the counties. 8§
5.03(a); 58 Op. Att'y Gen. at 522-23. See also Tierney,

Maryl and's Growi ng Pains: The Need for State Requlation, 16 U

Balt. L. Rev. 201, 211 (1987) (noting that Maryl and del egates
nmore control to |local governnents than do many ot her states).
There are sonme limts, however, on a local jurisdiction's ability
to regul ate subdivisions. In particular, Art. 66B, 8 5.03(a),
provides that, before a local jurisdiction nay regul ate
subdi visions, it nust pronul gate subdivision regul ati ons:

Bef ore exercising the powers referred to in §

5.02, the planning conm ssion shall prepare

regul ati ons governing the subdivision of |and

Within its jurisdiction.

See also 58 Op. Att'y Gen. at 522. The statutory schene

expressly envisions that the local jurisdictions will control
subdi vi si on devel opnment only within the confines of a regul atory
schene. Stated sonmewhat differently, Art. 66B does not enpower a
| ocal jurisdiction to regul ate subdivisions solely on an ad hoc
basis. W agree with the trial court that the effect of the
Ordinance is to postpone the effective date of the subdivision
regul ati ons, and we hold that such postponenent exceeds the
County's authority under Art. 66B, 88 5.01, et seq.

Appel  ants concede that, between 1978 and 1990, the
subdi vi sion regul ations were not strictly enforced and that "sone

| ocal | awers and surveyors frequently disregarded the

subdivision laws." More specifically, appellants state that

15



during this tine period "there were a great multitude of

i nstances of non-conpliance with the [s]ubdivision [r]egulations,
estimated at 15 - 20 percent of all permt applications.'"10

The record reveals nore particularly that the instances of non-
conpliance were instances in which | and was subdi vided by deed
rat her than by an approved plat. The record further suggests
that many owners of such parcels of |land were granted buil di ng
permts in contravention of the subdivision regulations. The
result is that such parcels were exenpted fromthe subdivision
regul ations then in effect. In an effort to "clean the slate,”

t he pl anni ng comm ssi on proposed, and the County Comm ssioners
ultimately adopted, |egislation that postponed the effective date
of the regulations, thereby retroactively repealing the

regul ations for the tinme period between 1978 and 1990.

There is no information in the record reflecting the
specific nature and extent of nonconpliance with the subdivision
regulations. |If the parties' general estimates as to the extent
of nonconpliance is correct, the vast mgjority of |land that was
subdi vi ded between 1978 and 1990 was subdi vi ded in accordance
with the regulations. The effect of a retroactive repeal would

be to validate all non-conplying parcels w thout know edge of the

PAppel lants further state that "[a] survey of a sanple year
(1985) . . . discloses 2,500 to 3,000 instances of non-
conpl i ance. "  The survey, however, is not a part of this
record as it was conpleted after entry of the trial court's
order. See footnote 1.
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nature of each such subdivision and howit fits into the

regul atory schene and, thus, w thout consideration of any
criteria for determ ning why they should be exenpt. Such action
clearly exceeds the scope of authority granted to the County by
Art. 66B.

The record reveals that the Ordi nance was enacted for the
sol e purpose of easing the admnistrative burden of enforcing the
subdi vi sion regul ations. No findings were nade that the
Ordi nance would pronote the health, safety, norals, or genera
wel fare of the community or that the Ordinance would conformwth
the County's conprehensive plan or the goals expressed therein.
| ndeed, the Ordinance was not enacted with any consideration of
the issues that normally inforns |and use legislation or with any
consi deration of the County's conprehensive pl an.

Appel l ants argue that the Ordinance is a lawful curative act
that it had power to enact under Art. 66B and Public Local Laws

for St. Mary's County, 8§ 127-1 enacted in 1976.% Appellants

HSection 127-1:

Aut hori zati on; regul ati ons.

A.  The Board of County Commi ssioners
may prepare regul ati ons and anmendnents to
t hem governi ng the subdivision of land within
t he county.

B. The regulations may provide for:

(1) The harnoni ous devel opnent of the

district.

17



argue that, pursuant to those enabling |aws, the County had
authority to exenpt fromits subdivision regul ati ons subdi vi si ons
containing only a small nunber of lots. They argue further that
the effect of the Ordinance was to provide such an exenption and,
thus, they were entitled to summary judgnent.

More specifically, appellants argue that the anmendnent of
the "parcel of record" definition and date affected only the
definitions of "basic" subdivisions and "m nor" subdi vi si ons,
consisting of eight or fewer lots, that were created w thout an

approved plat prior to the effective date of the O dinance.

(2) The coordination of roads within
t he subdivision with other existing
pl anned or platted roads or with
ot her features of the county or
with the Comm ssion's general plan.

(3) Adequate open spaces for traffic,
recreation, light and air, by
dedi cation or otherw se, and the
dedi cation to public use or
conveyance of areas designated for
dedi cation under the provisions of
zoning regulations relating to
average |l ot size or planned
communi ty subdivisions and for the
paynment of a nonetary fee, in lieu
of dedication, to enable the
Comm ssion to purchase, devel op or
mai ntain park sites for the use and
benefit of the subdivisions in
cases where dedication would be
inpractical. The Comm ssioners
shal | establish the nonetary fee by
resolution on a per-unit or per-|ot
basi s.

18



Rel ying on an Attorney Ceneral opinion, 58 Ml. Op. Att'y Gen. 521
(1973), appellants argue that | ocal jurisdictions may vary the
definition of Art. 66B, 8 1 in order to exenpt certain
subdi vi sions. Characterizing the Ordinance as a curative act,
appel l ants argue that, because they have the power to exenpt
certain subdivisions prospectively, they also have the power to
exenpt such subdivisions retroactively, as long as such
retroactive exenptions do not interfere with vested rights. 12
Appel lants argue that it is appellees' burden to denonstrate that
the Ordinance effected a change in |egislative policy, and that
appel l ees failed to neet that burden.®®

We need not determ ne whether appellants woul d have had the
ability to exenpt certain subdivisions retroactively, as we do
not read the Ordinance to effectuate such a result, and find no
support in the record for appellants' interpretation.'* The
preanble to the Ordi nance, which sets forth purposes of the

Ordi nance, contains no indication that a purpose of the O dinance

2Appel | ees never have argued that the Ordinance interferes
with vested rights or otherw se viol ates due process, but
instead, have limted their argunents to the question of whether
the Ordi nance exceeds appellants' authority under the enabling
act .

13The change-in-policy test often is applied in order to
determ ne whether a statute is nerely curative or whether it
interferes wth vested rights. See Waters Landing Ltd. v.
Mont gonery County, 337 M. 15, 29-33 (1994) (and cases cited
t herein).

YAppel l ants concede that if appellees' interpretation is
correct, the Ordinance is invalid.
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is to exenpt certain small subdivisions retroactively. The
preanbl e states in pertinent part that

the St. Mary's County O fice of Planning and
Zoni ng has requested that Zoning O dinance
No. 90-11 and the Subdi vi si on Regul ati ons be
anended to revise the parcel of record
definition and date. The parcel of record
date woul d be changed from March 15, 1978 to
August 1, 1990, the date of the Zoning

Ordi nance No. 90-11, to recognize otherw se

| egal parcels transferred by deed after March
15, 1978 but not legally subdivided. The
parcel of record date for all land | ocated

wi thin the Chesapeake Bay Critical Area wll
be Decenber 1, 1985 in accordance with the
grandf at heri ng provision of the St. Mary's
County Critical Area Ordinance and state | aw.

(Enmphasi s added.)

In 1987, and prior to enactnent of the Ordinance, the term
"parcel of record" was added to the subdivision regul ations and
zoni ng ordi nance, and it was defined as foll ows:

An individual parcel of |and recorded

separately in the Oficial Land Records of

St. Mary's County, Maryland, as of March 15,

1978. Each so designated parcel of record

shall be allowed up to 8 lots in a Basic or

M nor Subdivision. Only County or State Road

ri ghts-of-way which existed on March 15, 1978

shal | be considered parcel dividers which

divide a parcel into 2 or nore parcels of

record.
The first sentence set forth above contains the full definition
of the phrase "parcel of record,” that is, "[a]n individual
parcel of land recorded separately in the Oficial Land Records
of St. Mary's County, Maryland, as of March 15, 1978." \Wile, at

first glance, the second sentence appears to support the County's
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interpretation, we read this to do nothing nore than reiterate
the requirenments of "basic" and "m nor" subdivisions. This
sentence does not Iimt the "parcel of record" definition.

In any event, this second sentence has been deleted. After
the enactment of the Ordinance, "parcel of record" is defined by
t he subdi vi sion regul ati ons and zoni ng ordi nance as foll ows:

An individual parcel of |and outside the

Chesapeake Bay Critical Area (CBCA) recorded

separately in the land records of St. Mary's

County, Maryland as of August 1, 1990, or an

i ndi vi dual parcel of land within the CBCA

recorded separately in the I and records of

St. Mary's County, Maryland as of Decenber 1,

1985. Only county or state road rights-of-

way which existed on March 15, 1978, shall be

consi dered parcel dividers which divide a

parcel into two (2) or nore parcels of

record.
Consi stent with the purpose set forth in the preanble, the
anmended parcel of record definition plainly acts as a bl anket
exenption of all lots that failed to conply with the subdi vi sion
regul ati ons between March 15, 1978 and August 1, 1990, and not
merely as an exenption of lots |ocated w thin subdivisions of
ei ght or fewer |ots.

Appel l ants argue that the key to their interpretation of the
Ordinance is the definitions of "basic,”" "mnor," and "major"
subdi vi sions. They argue that the definitions of "basic" and
"m nor" subdivisions incorporate the phrase "parcel of record,"”
in contrast to the definition of "major" subdivision which does

not include the phrase "parcel of record.” W see no nerit to
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appel l ants' argunent.

Both prior to and since the effective date of the O dinance,
t he subdi vi sion regul ati ons and zoni ng ordi nance have utilized
the definition of "subdivision" provided in Art. 66B, §8 1. That
definition is as foll ows:

the division of a lot, tract, or parcel of
land into two or nore lots, plats, sites, or
ot her divisions of |and for the purpose,
whet her i mredi ate or future, of sale or
bui | di ng devel opnent. It includes re-
subdi vi si on and, when appropriate to the
context, relates to the process of re-

subdi vision or to the land or territory
subdi vi ded.

Both prior to and since the effective date of the O dinance,
the specific categories of subdivisions have been defined by the
zoni ng ordi nance® as foll ows:

SUBDI VI SI ON, BASIC - The division of a parcel
of record such that no nore than three (3)
buil dable lots are created which do not have
public road frontage, or private right-of-way
which is recorded in the land records as of
the effective date of this resolution. Basic
subdi vision |lots may be served by a 20 ft.
right-of-way, but no nore than 3 | ots shal

be served by any 20 ft. right-of-way. A road
mai nt enance agreenent is required prior to
recording any |ots.

SUBDI VI SI ON, FARMSTEAD - M nor subdi vi si ons
in which all lots are 15 acres or |arger.
Far mst ead subdi visions are permtted w thout
road desi gn standards.

15The | anguage of the definitions contained in the
subdi vi sion regul ations varies slightly fromthose contained in
t he zoni ng ordi nance. Such variations, however, are not
pertinent to this discussion. See footnote 4.
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SUBDI VI SI ON, MAJOR - Any subdi vi si on not
defined as a mnor, basic or farnstead
subdi vi si on

SUBDI VI SION, M NOR - The division of a parce
of record which creates 4 to 8 |ots which do
not have frontage on a public road, or
private right-of-way which is recorded in the
county | and records as of August 1, 1986.

M nor subdivision |ots shall be served by a
road designed and built to the nodified R 1
standard. A road nmai ntenance agreenent is
required prior to recording any |ots.

We agree with appellees that the reference to "parcel of
record” in the definitions of "mnor" and "basic" subdivisions,
and the exclusion of such reference in the definition of "major"
subdi visions, do not limt the definition of "parcel of record"
to include only "mnor" and "basic" subdivisions. Such an
interpretation can result only froma strained reading of the
subdi vision definitions, definitions which were in place at the
tinme the Ordinance was adopted. |If, in fact, the phrase "parcel
of record" is |imted to subdivisions of eight or fewer |ots,
such imtation would appear in the definition of "parcel of
record.”

Qur interpretation is borne out by the record. Planning
Comm ssion M nutes and County Comm ssioners M nutes indicate that
the Ordi nance was proposed in order to solve admnistrative
headaches and to assi st property owners who believe they own
buil dable lots, i.e., to correct the effects of years of
i neffective enforcenent of the subdivision regul ations:

M. Meinert offered staff's proposal to
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resol ve the deeded parcel situation. He
suggested revising the parcel of record date,
possibly to coincide with the date of the new
Ordi nance, nmake a big effort to publicize the
fact that the Comm ssion would | ook very
seriously upon exception requests after that
time, and get the word out that when this
wll take effect the deeded parcel concept
woul d no | onger be an effective way of

subdi viding property. He said staff really
feel s sonet hing nmust be done to get the
situation under control, because staff is
comng into contact wwth it on a daily basis
and has to go through virtually a conplete
title search of the property on our own tine
in order to justify whether a person has a
parcel of record. This is very upsetting to
permt applicants.

Anot her ram fication of the current
process is that applicants are sent over to
the Courthouse to get deeds they need to
prove they have a parcel of record, and
sonetinmes that involves applicants goi ng back
and forth 3 or 4 tinmes; this increases their
frustration with staff, only to be told at
the end of the line that they don't have a
parcel of record.

The other alternative would be the Task
Force nmentioned earlier tonight, but M.
Meinert said he thought the staff would
prefer the "cleaning the slate" approach.

Excerpts from April 22, 1991 Pl anning Comm ssion M nutes.

M. Meinert noted for the record that
the St. Mary's County Subdi vi si on Regul ati ons
(Sections 1.04B and 2.04C) as well as Article
66B of the Annotated Code, stipulate that the
only way a property can be legally
transferred or partitioned is through the
subdi vi si on approval process. He stated that
this is a very problematic area because,
evidently, since March 15, 1978, there have
been a nunber of parcels partitioned by deed.
This is extrenely frustrating for both OPZ
staff and for property owners, who believe
their recorded Deed establishes a Parcel of
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Record and constitutes a buildable |ot.
Staff's proposal is to change the Parce

of Record Date to 8/1/90, the adoption date

of #90-11, in order to "clean the slate", and

| egal i ze these parcels of record, allow ng

property owners in this position to have a

bui | dabl e | ot.

Commi ssioner Loffler stated this is a

rat her | andmark recomrendati on from OPZ, and

expressed concern over OPZ's waiving their

i nfl uence and advice over so many ill egal

subdi vi si ons, stating that changing the

parcel of record date would only perpetuate

the situation, and he is interested in not

just noving the date forward but solving the

pr obl em
Excerpts fromJuly 23, 1991 County Conm ssioners M nutes. There
is absolutely no discussion in the mnutes included in this
record of the allegation that the amendnent was designed to apply
only to subdivisions of eight or fewer |ots.

Mor eover, appellants' argument that the Ordinance is nothing

other than a retroactive adoption of "standard and customary
exenptions,"” further is undercut by the fact that the County
never has enacted such exenptions prospectively. The exenptions
adopted in 1987, 8 4.09C, are not keyed to subdivision size.
Mor eover, such exenptions do not apply to any property the owner
w shes to devel op. Even for properties described in 8§ 4.09C, al
subdi vi si on regul ati ons nust be conplied with before a building
permt is issued.

There is nothing in the record to indicate that the effect

of the Ordinance is to provide such "standard and customary"
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exenptions. It validates all subdivisions retroactively w thout
an indication of the subdivisions affected. For all of these
reasons, we affirmthe portion of the judgnent declaring the
O di nance to be invalid.
.
Wit of Mandanus

After holding the Ordinance invalid, the trial court issued
a wit of mandanus "ordering the County Conmm ssioners and/or the
Planning Director to take appropriate action to enforce the
provisions of Article 66B of the Annotated Code of Mryland, the
St. Mary's County Zoning Ordi nance, and the Subdi vi sion
Regul ations issued thereunder, including filing actions in the
Crcuit Court for St. Mary's County to enjoin the transfer or
sal e of subdivisions that have not been approved by the Pl anning
Comm ssion and to recover the penalties authorized by Section
5.05 of Article 66B fromthose persons and entities violating
said statute. . . ."*® The trial court issued such relief
w t hout any di scussion of the appropriate standard for issuance
of a wit of mandanus or any di scussion of whether appellees had

denonstrated entitlenent to a wit.

The trial court also granted appellees an injunction
enjoining the Director of the Ofice of Planning and Zoning "from
i ssuing building permts and other permts for devel opnent of
| and whi ch has been subdivided in violation of Article 66B and
Section 104(b) of the Subdivision Regulations of St. Mary's
County. . . ." Appellants do not challenge that portion of the
relief.
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Recently, the Court of Appeals reviewed the standard for

i ssuance of a wit of mandanus. Goodwi ch v. Nol an, 343 M. 130,

145-52 (1996). The Court noted that mandanus is

"an extraordinary remedy[,]" lpes v. Board of
Fire Comm ssioners of Baltinore, 224 M. 180,
183 (1961), "that . . . will not lie if
[there is] any other adequate and conveni ent
remedy[.]" A.S. Abell Co. v. Sweeney, 274
Md. 715, 718 (1975) (quoting Applestein v.
Balti nore, 156 Md. 40, 45 (1928)). Mandanus
is generally used "to conpel inferior
tribunals, public officials or admnistrative
agencies to performtheir function, or
perform sone particular duty inposed upon
themwhich in its nature is inperative and to
t he performance of which duty the party
applying for the wit has a clear |egal
right." Crimnal Injuries Conpensation Board
v. Gould, 273 M. 486, 514 (1975); see also
George's Creek Coal & lron Co. v. County
Comm ssi oners, 59 M. 255, 259 (1883). The
wit ordinarily does not |lie where the action
to be reviewed is discretionary or depends on
personal judgnent. Board of Education of
Prince George's County v. Secretary of
Personnel, 317 Md. 34, 46 (1989); In re
Petition for Wit of Prohibition, 312 M.

280, 305-06 (1988); see also Tabler v.
Medical Miutual Liability |Insurance Society,
301 Md. 189, 202 n.7 (1984); Bovey v.
Executive Director, HCAQ 292 MiI. 640, 646
(1982); Maryland Action for Foster Children
v. State, 279 M. 133, 138-39 (1977).

Id. at 145.

Appel l ants argue that the issuance of a wit of nandanus was
i nproper because the enforcenent of subdivision | aws under Art.
66B, 8 5.05 is conpletely discretionary with the County.
Appel l ants argue that a wit of mandamus may i ssue only in cases

involving mnisterial acts as opposed to discretionary acts.
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We agree with appellants that the enforcenent nmechani sm of

Art. 66B, 8 5.05 | eaves to the County the discretion of choosing
the nethod of enforcenent. Art. 66B, 8 5.05 provides in
pertinent part as follows:

The county or nunici pal corporation my

enjoin the transfer or sale or agreenent by

action for injunction brought in any court of

equity jurisdiction or may recover the

penalty by civil action in any court of

conpetent jurisdiction.
(Emphasi s added.) The trial court's order could be read to
require that the county seek inposition of civil penalties and
injunctions in every instance of a violation of §8 5.05, when §
5.05 clearly gives to the County the discretion to deci de when

and if to enjoin or recover civil penalties for violations of §

5.05.1" Alternatively, if the order is read to require

YAppel | ees argue that, by contrast, the County's
subdi vi sion regul ati ons use the word "shall" instead of "may,"
inplying that the County has waived its discretion. In
particul ar, appellees cite to 8 2.03C of the subdivision
regul ati ons, which states that the Zoning Adm ni strator shal
deliver a citation to any person or firmbelieved to be
responsi bl e for violations of the subdivision regulations. W
di sagree. The trial court's order is directed at the County
Comm ssioners and the Planning Director, not the Zoning
Adm nistrator. Although the Zoning Adm nistrator is required to
i ssue citations whenever a violation is believed to have
occurred, the enforcenent of the regulations is squarely within
the province of the Planning Director pursuant to 8 2. 04A
Al though 8 2.04A states that "[i]t shall be the duty of the

Director . . . to enforce the regulations, . . ." (enphasis
added) the regul ations do not mandate how the Director shal
enforce the regulations. |Indeed, the fact that discretion is

retained by the County is evidenced by the bal ance of 8§ 2. 04A
Section 2.04A provides that it shall be the duty of the D rector
" .Where nerited, to bring to the attention of the Conm ssion,
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appellants nerely to enforce the law, it is unnecessary. In any
event, the wit should not have issued in this case.
Wiile it is true that mandanus is available to renmedy abuses

of discretion, Goodw ch, 343 Ml. at 146; Silverman v. Maryl and

Deposit Ins. Fund Corp., 317 Md. 306, 325-26 (1989); Gould, 273

Ml. at 501-02; Tvler v. Baltinore County, 251 M. 420, 425-26

(1968); State Health Dep't v. Walker, 238 Md. 512, 523 (1964);

Hanmond v. Love, 187 Md. 138, 143-44 (1946), there has been no

show ng by appellees that the County abused its discretion in
failing to seek an injunction or civil penalties in any
particul ar case. For these reasons, the issuance of the wit of
mandanmus was i nproper, and we shall vacate that portion of the
j udgnent .

We are mndful that, as a result of our disposition of the
i ssues presented in this case, the problens which gave rise to
appellant's attenpted resolution will continue to exist.
Appel lant's attenpt, found legally wanting, may not be the only
avenue of governnental relief. It is possible that appellant, in
addition to utilizing its own | egislative capability, my be able
to look to the General Assenbly for assistance.

It is not appropriate for us to suggest limtations on the
possi bl e alternatives. W do observe, however, that the County's

present subdivision regul ations contain a case-by-case nechani sm

County, or State's Attorney any violations or |ack of conpliance
therewith." (Enphasis added.)
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by whi ch individual property owners can petition the planning
commi ssion for exceptions. See 8 1.12. According to the record,
this vehicle, though cunbersone, has been invoked previously by
af fected property owners and relief has been granted.
JUDGMENT AFFI RVED | N PART AND
VACATED I N PART; COSTS TO BE

PAID 1/2 BY APPELLANTS AND 1/2
BY APPELLEES.

30



