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The question before us is whether, by application of Maryl and
Code, 8§ 541 of article 48A ! appellants, Bernard and Maria Staab,
are entitled to uninsured notorist benefits in excess of the
$300,000 limt provided in the autonobile coverage part of their
conprehensive liability insurance policy. In hol ding that they
are, we shall distinguish the result that we reached i n Pophamv.

State Farm 333 MJ. 136, 634 A 2d 28 (1993).

UNDERLYI NG FACTS

On Decenber 11, 1993, the Staabs, along with their m nor son,
were severely injured in an autonobile accident. The acci dent
occurred when another car, driven by Thomas Bl ackwel |l 1V, swerved
across the center line of Belair Road, in Baltinore County, and hit
the Staab vehicle head-on. Blackwell was insured under a policy
i ssued by the Maryland Autonobile Insurance Fund; that policy,
however, provided only the statutory m ni mum i nsurance coverage of
$20, 000 per person and $40, 000 per occurrence.

Because the injuries suffered by them and their son far
exceeded $40,000, the Staabs made a claim for uninsured notori st
benefits under their policy, issued by appellee, Anerican Mtorists
| nsurance Conpany (AM), a nenber of the Kenper I|nsurance G oup
It is unquestioned that the AM policy provided at |east $300, 000
of uninsured notorist coverage, and AM essentially conceded that

the Staabs were entitled to collect $260,000 ($300,000 less the

1 Effective OQctober 1, 1997, that section will be recodified
as § 19-509 of the Insurance article.
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$40, 000 recoverabl e through the MAIF policy) under that coverage.
The dispute arose fromthe fact that, included as part of the AM
policy was a Personal Catastrophe Liability Endorsenent providing
excess liability coverage of $3, 000, 000. The Staabs contended
that, by virtue of 8 541 of article 48A, absent a valid witten
wai ver by them they were entitled, by reason of the excess
liability coverage, to an equival ent anount of uninsured notori st
cover age.

When AM did not accede to their point of view, the Staabs
filed suit in the Crcuit Court for Baltinore County, seeking a
decl aratory judgnent that the policy "provides coverage in the
anount of $3, 300,000 per accident for losses resulting fromthe
actions of an uninsured notorist as defined by the policy."
Rel ying on Popham supra, 333 Ml. 136, 634 A 2d 28, the court
concluded otherwise and, granting AM's notion for sunmary
judgnment, declared in a Menorandum Opinion and Order that the
Staabs were entitled "only to the $300,000.00 of wunderinsured
nmotori st coverage found in the primary autonobile policy limt
m nus the $40,000.00 of the tortfeasor's liability coverage.” This
appeal ensued. W granted certiorari before any decision by the

Court of Special Appeals.

DI SCUSSI ON

Popham i nvol ved a sonmewhat simlar fact situation. M. Popham

was seriously injured when the car in which she was a passenger was
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involved in an accident. The driver, whose negligence apparently
caused the one-car accident, had only the statutory m ninmum
l[iability insurance of $20,000 per person. The Popham fam |y had
its own insurance in the formof two policies issued by State Farm
One policy was a standard autonmobile policy providing liability
coverage of $100,000 per person, $300,000 per accident, and
uni nsured notorist coverage of $300,000. The second policy was an
"unbrella" or excess personal liability policy that afforded an
additional $1,000,000 in liability coverage but no uninsured
not ori st protection.

Relying on 8 541, as it read at the tine of the accident, the
Pophans sued State Farmto recover uninsured notorist benefits in
an anmount over the $300,000 limt stated in the standard autonobile
policy. The then-current statute required autonobile policies
issued in Maryland to contain uninsured notorist coverage "in at
| east the anmount required under Title 17 of the Transportation
Article." That m ni num amount was, and still is, $20,000 per
person, $40,000 per accident. Section 541(c)(2) also required
insurers to offer, in witing, "the opportunity to contract for
hi gher anmpbunts than those provided wunder Title 17 of the
Transportation Article if these amounts do not exceed the anmounts

of the nmotor vehicle liability coverage provided by the policy

Because State Farm in issuing the "unbrella" policy, had not

offered the Pophans the opportunity to purchase an additiona
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anount of wuninsured notorist coverage, up to the $1,000,000 in
excess liability coverage afforded under the policy, the Pophans
clainmed that they were entitled under the statute to that anount of
coverage, the prem se being that, had such additional coverage been
of fered, they would have purchased it. State Farnm s defense was
based on another part of the statute —8 541(f). In that section,
the CGeneral Assenbly stated, in relevant part, that "[p]olicies of
i nsurance that have as their primary purpose to provide coverage in
excess of other valid and collectible insurance . . . may include
uni nsured notorist coverage as provided in subsection (c) of this
section.” (Enphasis added.) The insurer's position was that 8§
541(f), by using the word "may," nade the offering of additional
uninsured notorist coverage permssive and that the conpany's
failure to offer such coverage therefore did not violate the
statute.

The i ssue before us was sinply one of statutory construction
—the neaning of 8 541(f) and its relationship with 8§ 541(c)(2). It
was clear that the "unbrella" policy at issue was a separate policy
and that its primary purpose was to provide coverage in excess of
other valid and collectible insurance. On that basis, we held that
subsection (f) applied and that, under it, the offering of excess
uninsured notorist coverage was permssive, not nandatory.
Accordingly, we concluded that there was no statutory duty to offer
t he Pophans $1, 000,000 of uninsured notorist coverage with the

excess policy. 1d. at 153, 634 A 2d at 36.
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The statute that we construed in Popham has been anmended. By

1992 Md. Laws, ch. 641, the Legislature repealed the provision in
8 541(c)(2) requiring an insurer to offer in witing the
opportunity to contract for higher anpbunts of uninsured notori st
coverage, up to the anmount of liability coverage provided by the
policy, and, through the enactnment of new subsections (g) and (h),
mandated a new procedure for the provision of such additiona
coverage. Subsection (g)(1l) declares that, unless waived by the
first nanmed insured, "the anount of uninsured notorist coverage
under a policy of private passenger notor vehicle insurance shal
be equal to the amount of liability coverage provided under the
policy." (Enphasis added.) Section 541(g)(4) conplenents that
provi si on:

"Failure of the first named insured to nake an

affirmative witten wai ver under this

subsection requires an insurer to provide

uni nsured notori st coverage in an anount equal

to the anmount of the liability coverage, where

the liability insurance coverage under a

policy or binder of private passenger notor

vehicle insurance is in excess of that

requi red under 8§ 17-103 of the Transportation

Article.™

In order to allow the insured to make an informed deci sion,

other provisions in 8 541(g) require the insurer, anong other
things, to advise the insured of the nature, extent, benefit, and
cost of the coverage being waived and the effect of not waiving the

excess coverage, and to provide an approved formfor inplenenting

a waiver. New 8§ 541(h) provides that "[t]he anmount of uninsured
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not ori st coverage under a notor vehicle insurance policy may not
exceed the amount of the liability coverage under the sanme policy.
(Enphasi s added). Subsection (f) of 8 541 was left intact.
Unlike the situation in Popham the Staabs had a single
conprehensi ve policy, denoted as the "Kenper |nsurance Package,"
rather than two separate policies. The basic policy consisted of
34 pages, attached to which were several endorsenents. Sone of the
endor senents provided coverage that is nmandatory in Maryl and; other
endor senents provi ded optional coverages or conditions of one kind
or anot her.
The basic policy contained four main Sections. Sections | and
I I provided homeowner insurance on the Staabs' residence. Section
| afforded coverage for damage to the property up to a limt of
$310, 000; Section Il provided up to $300,000 of personal liability
protection. Section IIl of the policy provided autonobil e coverage
for the Staabs' Volvo as foll ows:
Part A: liability coverage up to $300, 000 per accident;
Part B: nedi cal paynent coverage;
Part C. uninsured notorist coverage up to the |limt stated
on the Decl arations page, which was $300, 000;
Part D. collision and conprehensive coverage for danage to
t he vehicle.
Section IV of the policy contained general policy conditions,
none of which are especially relevant to the controversy now before

us.
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The uninsured notorist coverage included in Part C of Section
1l of the policy was replaced by an endorsenent, denoted PP 0459,
attached to the policy. The endorsenent stated, anong other
things, that "the limt of liability shown in the Declarations for
this coverage is our maximum limt of liability for all damages
resulting fromany one accident."

Anot her endorsenent, denoted AK 3714, was a Persona
Cat astrophe Liability Endorsenent. Under that endorsenent, AM
agreed to pay "that portion of the damages for personal injury or
property damage a covered person is legally responsible for which
exceeds the retained limt." It is agreed that the "retained
limt,"” as defined in the endorsenent, neans, wWth respect to
aut onobil e insurance, the $300,000 provided for in Part A of
Section Il of the policy. The endorsenent itself did not specify
the imt of this excess coverage. Initially, the limt, as stated
on the Decl arations page, was $1, 000,000, but that was subsequently
i ncreased to $3, 000, 000.

The issue here is a sinple one of whether, for purposes of
8 541(f), the Personal Catastrophe Liability Endorsenent is a
policy having as its primary purpose to provide coverage in excess
of other valid and collectible uninsured notorist coverage, as
provided in 8§ 541(c). If it is, then, wunder the principles
announced i n Popham and the present | anguage of 8§ 541, we woul d be
obliged to affirm the judgnent of the circuit court, for, in

judging the obligation of AM to provide uninsured notorist
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coverage equivalent to the amount of liability coverage, we would
| ook only to the liability coverage afforded under the basic policy
— Part A of Section II1I. Qur conclusion, however, is that the
endorsenment is not such a policy. Rather, it is nerely a part of
t he broader policy whose primary purpose is not so limted.

The nature of an endorsenent was well described in 2 LEE R
Russ AND THOWMAS F. SEGALLA, CoucH ON | NSURANCE 3D § 18:17 (1996):

"A rider or endorsenent is a witing
added or attached to a policy or certificate
of insurance which expands or restricts its
benefits or excludes certain conditions from
coverage. Wen issued in conpliance with al
requisites, it is a part of the contract to
the sanme extent as if it were actually
enbodi ed therein, provided, of course, that it
does not violate any statutory provision, and
has been lawfully and sufficiently attached to
the policy, or referred to in the policy, or
both attached and referred to in the policy in
accordance with | ocal requirenents.

When properly incorporated into the
policy, the policy and the rider or
endor senent together constitute the contract
of insurance, and are to be read together to
determne the contract actually intended by
the parties.”
(Footnotes omtted.)
This is entirely consistent with the views we expressed in
Erie Ins. Exchange v. Cosnell, 246 M. 724, 731, 230 A 2d 467, 471
(1967), that, even when an endorsenent is added subsequently, the
original policy and the endorsenent "are generally to be taken
together as an integrated whole." See also Rocks v. Brosius, 241

Mi. 612, 217 A 2d 531 (1966).
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Endorsenents cone in a variety of forns. Sone, as noted,
sinply alter policy |anguage, coverage, conditions, or exclusions.
QO hers, as in this case, provide new areas of coverage. W can
find no basis, however, for drawing distinctions between them
treating sone as separate policies and others as part of the policy
to which they are attached or to which they relate. This is
especially evident here. The prem um charged for the Persona
Cat astrophe Liability Endorsenent, though separately stated on the
Decl arati ons page (as were the premuns for autonobile liability,
medi cal paynent, collision, and the honmeowner's coverages), was
part of the single premumcharged for the policy. It provided a
separate type of coverage, but so did the endorsenent for primary
uni nsured notorist benefits.

AM conplains that the Staabs' approach essentially exalts
formover substance. The endorsenent, it urges, provides the sanme
kind of excess liability coverage that would be provided by a
separate policy and should therefore be treated no differently. W
accept, as do the Staabs, that the endorsenent serves much the sane
function and purpose as would be served by a separate "unbrell a"
policy. W are dealing here, however, not with what the | aw ought

to be but with what it is.?

2 Both parties have cited a nunber of cases from ot her
jurisdictions involving "unbrella” policies generally or the
extent to which the insurer is required, in such policies, to
of fer equival ent uninsured notorist coverage. None of those
cases, factually, are directly on point. Moreover, they al
hi nge on statutory provisions that are different from§8 541, and
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The Legislature has determ ned, as a general policy, that
i nsureds shoul d have the sanme anmount of uninsured notorist coverage
as they have autonobile liability coverage, unl ess they
affirmatively waive the -equivalent |evel over and above the
mandat ory m ni mum of $40,000. It has carved out an exception to
t hat general policy, which it has expressed in precise |anguage.
In 8 541(f), it has relieved an insurer, with respect to a policy
having as its primary purpose the provision of excess coverage,
fromthe burden of including equivalent excess uninsured notori st
coverage absent a waiver. The insurer may include equivalent
coverage, but it is not obliged to do so.

The Legislature could, of course, have worded the exception
differently, to make it apply to "unbrella" endorsenents included
as part of a single, conprehensive policy. It did not. Perhaps
the General Assenbly was unaware that insurance conpanies either
were including or intended in the future to include such excess
coverages as endorsenents; there is nothing that we could find in
the legislative history of 8 541(f) to indicate one way or the
other. The fact is, however, that the | anguage chosen is clear; it
l[imts the exception in 8 541(f) to "policies,” not "endorsenents,"
that have a special primary purpose.

However valiantly AM may try to nake it so, the endorsenent

none involve the statutory | anguage enbodied in § 541(f). W
have not overl ooked the cases cited; we sinply find them

i napposite. This case nust be determ ned on the basis of the
Maryl and statutory requirenents.
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in question is not, itself, a "policy.” It is part of a broader,
single, conprehensive policy that, for the nobst part, provides
primary coverages for residential property damage and honmeowner and
autonobile personal liability.3 Because it is not, itself, a
policy, much less a policy having excess coverage as its primary
purpose, it does not fall wthin the purview of § 541(f).
Notwi thstanding its greater breadth, the endorsenent supplenents
the coverage for autonobile clains under Part A of Section Il of
the policy, and, to that extent, constitutes, for purposes of
8§ 541(g), "liability coverage provided wunder the policy."
Accordingly, absent a witten waiver from the Staabs, AM was
obliged to provide equival ent uni nsured notori st coverage, and the
policy nust be construed as though it did.

JUDGMENT VACATED; CASE REMANDED TO

CIlRCU T COURT FOR BALTI MORE COUNTY FOR

ENTRY OF DECLARATORY JUDGVENT I N

CONFORMANCE WTH THI'S OPI NI ON; COSTS
TO BE PAI D BY APPELLEE.

3 The Staabs received a single policy which, according to
the Introduction page, consisted of the Declarations page, the
policy booklet, and "any endorsenents and anendnments which we
issue with your policy." There is not even a pretense that the
Personal Catastrophe Liability Endorsenent was a separate policy.



