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W examine in this appeal the nature and extent of the
prejudice froman insured’ s refusal to cooperate, that a liability
i nsurer nust show, pursuant to Ml. Code (1995, 1997 Repl. Vol.), 8
19-110 of the Insurance Article (“IA”) in order for the insurer to
be relieved from its obligation to provide insurance coverage.
State Farm Mutual Autonobile | nsurance Conpany, appellant, contends
that the Grcuit Court for Prince CGeorge’s County erred in finding
that prejudice existed, but nonetheless inposed liability for
cover age. Al l state Insurance Conpany ("Allstate"), appellee,
defends the decision of the circuit court, contending that it
properly made a factual finding regarding the extent to which
appel lant was actually prejudiced and required coverage only to

t hat extent.

FACTS AND LEGAL PROCEEDI NGS

This case arises out of an autonobile accident that occurred
on the Capital Beltway ("Beltway") on February 10, 1994. Appellee
Corazon A. Gregorie was a passenger in a car she owned that was
operated by Mark Wnston. At sone tine after mdnight, Latricia S.
Ki rby Agbemashion! (“Kirby”) was also driving a car on the Beltway
and was traveling in front of Gegorie's car in the sane |ane and
direction. At sone point, Gegorie s car struck the rear end of

Kirby' s vehicle.

During the course of the litigation, Kirby married and took
t he name Kirby-Agbemashion. She has been referred to throughout
t he proceedings as “Kirby.” For consistency, we shall do the sane.



Significant disputes arose concerning the circunstances
surroundi ng the accident. According to Gregorie, it had snowed
heavily earlier in the day and at that tine the roads were wet and
danp. She testified, however, that when Wnston and she were
driving on the Beltway around m dnight, the snow had stopped and
t he roads had been plowed and were dry. She further testified that
when Wnston and she approached their exit on Kenilworth Avenue:

| noticed a very slow noving dark car

that had no lights on it, no taillights, no
license lights.

* * %
| didn't say anything, because | was
waiting to exit -- | was waiting for either

[Wnston] to exit or brake. He was not doing
anything after a couple of seconds, and at
that point | said | ook out, because apparently
he didn't see the car.

* * %

[ said |look out] because | would have
reacted at that point. | would have either
been -- | would have applied ny brakes.

* * %

Wnston did apply the brakes at that
poi nt, and very shortly after we crashed into
the car in front of us, [Kirby’ s] car.
W nston corroborated Gregorie’s version of the incident. He
testified that at the time of the accident the tenperature was
freezing “[t]here was a slight danpness to the pavenent, slight

di scoloration. Oher than that, the pavenent on the Bel tway was

clear.” According to Wnston,



That section of the Beltway was dark. It
was about a hundred yards before the ranp
started off to the right, and there were
l[ights on the ranp. But on a portion of the
Bel tway the roadway was dark and the pavenent
was dark al so.

As | | ooked, double clutched and | ooked
to the right fromny rearview mrror . . .
[Gegorie] said look out. . . . | imediately

went on the brakes when | saw ahead of ne a
car with no lights. My initial reaction to
that car was that it was stopped in the
Bel t way.

* * %

| went full on the brakes. But even as |
was goi ng through on the brakes, it was not a
guestion of avoiding that person, it was just
too late, it was a question of how nuch speed
| was going to scrub [sic] off before I went
into that car ahead of ne.

My car swerved about five degrees to the
right once | applied the brakes. And it was
in that position that I went directly into the
rear of the car ahead of ne.

* * %

--while I was in the mddle of ny skid

there, | saw what | believed to be a slight
flicker, signal flicker of red light to the
rear.
After the accident, appellant interviewed Kirby. Ki r by

clainmed that she was driving “about 50, 55" and that she was
worried about ice on the road. She also stated that she believed
that the other car involved in the accident was “going too
qui ckly.”

Li nda Weiner was driving behind Wnston in the sane |ane at



the time of the accident. In a statenent made to appellant’s
representative, she stated that Kirby's car was “going very, very
slow, or just stopped conpletely” and that she saw that Kirby’ s car
“had on its hazards.” She further stated that the weather was
cl ear and she did not see any ice on the roadway. Finally, she
stated that she and the other cars on the Beltway were traveling at
approximately the sane rate of speed as W nston.

At the tinme of the accident, Kirby was insured under an
aut onobil e insurance policy (“policy”) wth appellant. After
| earning of the accident, appellant investigated the claim I n
doing so, appellant: (1) obtained a recorded statenent from Wi ner
and Kirby; (2) acquired a copy of the police report and a weat her
report for the day of the accident; and (3) took pictures of
Kirby' s vehicle.

Gregorie filed a conplaint against Wnston to recover for
injuries she allegedly sustained in the accident. Wnston then
filed a Third-Party Conpl aint against Kirby seeking contribution
and indemification, and G egorie anended her conplaint to nane
Kirby as a co-defendant. Kirby also brought a separate action
against Wnston, which was consolidated wth Gegorie’'s tort
action. Wnston then filed a counter-claimagainst Kirby in that
action.

Appel | ant retai ned counsel to defend Kirby agai nst Gregorie’s
and Wnston’s clains, and Kirby retained separate counsel to
prosecute her own clains. Nevertheless, Kirby refused to cooperate
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with any of her attorneys. Apparently, Kirby relocated to Georgia
and did not respond to appellant’s repeated attenpts to contact
her. Specifically, appellant clains that it: (1) forwarded letters
to Kirby by certified nmail and first class mail requesting she
contact appellant or counsel; (2) left at |east ten nessages by
t el ephone at her residence; (3) contacted their local office in
Ceorgia and had a representative go to Kirby's residence to obtain
her cooperation; (4) retained a private investigator to confirm
Kirby’ s whereabouts and attenpt to contact her; and (5) offered to
pay all expenses incurred by Kirby to participate in her defense.
In total, appellant clains that it “undertook at |east 84 attenpts
to contact [Kirby] and obtain her cooperation.”

Kirby' s deposition was noted for June 10, 1996, and Cctober 3,
1996, but she failed to appear on both occasions. Additionally,
appel lant clains that it was unable to respond to witten discovery
and answer interrogatories due to Kirby's refusal to conmunicate
with counsel. Gegorie and Wnston subsequently filed notions for
sanctions. By order dated May 6, 1997, the circuit court ordered
that Kirby was “precluded from introducing any evidence of or
concerning the circunstances surrounding the . . . accident.”

A trial was held on liability issues only. Agai n, Kirby
failed to appear, and pursuant to the court order, appellant was
forbidden to introduce any evidence in her defense. The jury
returned a verdict against Kirby only in favor of Gegorie.
Appellant filed a notion for judgnment notw thstandi ng the verdict,
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whi ch was deni ed.

Before a jury trial on damges, appellant brought a
decl aratory judgnent action seeking a declaration that it was not
obligated to defend and indemify Kirby for any claimor judgnent
due to Kirby's failure to cooperate. Gregorie simultaneously
brought a declaratory judgnent action against appellant and the
insurer of her vehicle, Allstate, seeking a declaration whether
appellant or Allstate would be |iable to Gregorie.

On March 5, 1999, the trial court found that Kirby had failed
to cooperate with appellant and that appellant was actually
prejudiced by her failure. The court entered an order hol ding that
appel l ant was not obligated to defend or indemify Kirby for clains
that arose out of the accident. On Allstate’s notion for
reconsi deration, however, the trial court held in a witten opinion
t hat appellant was obligated to defend or indemify Kirby only to
the extent that it was actually prejudiced. The trial court then
exam ned the evidence presented at trial, and evidence that
appellant proffered that it wuld have presented had Kirby
cooper at ed. Based on this evidence, the trial court found that
Kirby and Wnston were both negligent, and that appellant was
“responsibl[e] for fifty percent (50% of G egorie’ s damages up to
the limts of J[appellant’s] Iliability coverage on the Kirby

vehicle.” This appeal foll owed.



DI SCUSSI ON
a.

In a declaratory judgnent action, the trial court determ nes
i ssues of law and fact, and its conclusions as to the facts wll
not be disturbed unless clearly erroneous. See Aetna Cas. and Sur.
Co. v. Brethren Mut. Ins., 38 M. App. 197, 206 (1977), cert
denied, 282 Md. 730 (1978). In reviewing the trial court’s |egal
concl usi ons, we nust determ ne whether the trial court was legally
correct. See Heat & Power v. Air Products, 320 M. 584, 591
(1990). Moreover, “in a declaratory judgnent action which presents
an issue of coverage under the terns of an insurance policy, ‘it is
the function of the court to interpret the policy and decide
whet her or not there is coverage.”” Mtchell v. Maryland Casualty,
324 M. 44, 56 (1991) (quoting St. Paul Fire & Marine Ins. v.
Pryseski, 292 M. 187, 194 (1981)).

b.

The policy between appellant and Kirby required her to
cooperate with appellant, and assist in (1) nmaking settlenments, (2)
securing and giving evidence, and (3) attending hearings and
trials. Al though Maryland courts have recogni zed the validity of
such clauses, an insurer is required to prove nore than a nere
failure to cooperate in order to disclaimcoverage. By statute,
Maryl and | aw provi des:

An insurer may disclaim coverage on a
l[iability insurance policy on the ground that



the insured or a person claimng the benefits
of the policy through the insured has breached
the policy by failing to cooperate with the
insurer . . . only if the insurer establishes
by a preponderance of the evidence that the
| ack of cooperation or notice has resulted in
actual prejudice to the insurer
| A § 19-110.

A cooperation clause in an insurance contract requires that
“[t]he insured . . . assist in good faith in making every
legitimate defense to a suit for damages.” Indemity Ins. Co. of
N.A v. Smth, 197 M. 160, 164 (1951). Under such a cl ause, the
i nsured nmust make full and frank disclosures to the insurer, see
Travel ers Insur. Co. v. Codsey, 260 Md. 669, 673 (1971), give the
i nsurer information needed for the defense, and be available for
court proceedings and hearings. See Smth, 197 MI. at 164-65. For
exanple, in Smth, the insureds left the jurisdiction, did not
inform relatives or friends where they were going, and did not
appear for trial. See id. at 166. The 1insurer sent an
investigator to attenpt to find the insured, but the investigator
was unsuccessful. See id. Based on this evidence, the Court held
that the insureds had failed to cooperate with the insurer. See
id. at 167.

There is no dispute that Kirby failed to cooperate. Further,
the trial court found that appellant was actually prejudiced by

Kirby’s failure to cooperate. Under |A section 19-110, a finding

of actual prejudice permts an insurer to disclaim coverage.



Neverthel ess, the trial court, relying on the Court of Appeals's
decision in Fid. & Cas. Co. v. MConnaughy, 228 Mi. 1 (1962), went
on to nmake factual findings regarding the outcone of the litigation
if Kirby were to have cooperated, and on that basis, in Kirby's
absence, held appellant liable for a proportionate share of
appel l ee's injuries. Appellant contends the trial court erred and
that it should have been permtted to disclaimall coverage under
the policy once actual prejudice was found. W agree wth
appel | ant .

What constitutes actual prejudice has not been fully devel oped
in Maryland cases. See Andrew Janquitto, Maryland Mtor Vehicle
| nsurance, (2d ed. 1999) § 7.13(A at 262. Whet her act ual
prejudi ce exists nust be determ ned on a case-by-case basis. See
id. at 263. It is clear that “an insurer may not disclaim
coverage on the basis [that the prejudice] is only possible,
theoretical, conjectural, or hypothetical.” GCeneral Acc. Ins. Co.
v. Scott, 107 Md. App. 603, 615, cert. denied, 342 Md. 115 (1996).

In Harleysville Ins. v. Rosenbaum 30 Md. App. 74 (1976), an
insurer clainmed that an insured breached the “notice” and
“assi stance and cooperation” provisions of an insurance policy, and
that it suffered actual prejudice because “the insured died before
trial, wthout having given [the insurer] any account of the
accident.” 1d. at 83. W held that the trial court’s conclusion

that there was actual prejudice was premature because the finding



was nmade before the trial of the underlying action. See id. at 86.
Nevert hel ess, we suggested that, in determ ning whether actua
prej udi ce exists,

it i's necessary to show an act on the part of

the insured 'which had or could have had any

effect upon the jury which induced themor in

any way caused them to render the verdict

agai nst hinsel f.' Stated another way, the

i nsurer nmust establish a substanti al

i kelihood that if the cooperation or notice

cl ause had not been breached, the insured

woul d not have been held liable. . . . It is

necessary to have available the facts and

ci rcunstances surrounding the accident which

is the basis for the claim against the

i nsured, because a finding of actual prejudice

i nherently depends to sone extent upon the

cl oseness of the case.
Id. at 84 (footnotes omtted).

The above | anguage i n Rosenbaum suggests that an insurer nust
show facts that would have allowed it to prevail at trial in order
to show actual prejudice. Later authority, however, nakes clear
that the insurer is not held to such a strict standard. I n
Washi ngton v. Federal Kenper Ins., 60 Ml. App. 288 (1984), cert.
deni ed, 302 Md. 289 (1985), an insured provided notice of a claim
only after an adverse judgnent had been rendered. See id. at 291.
The insurer clained it was actually prejudi ced because it |ost the
opportunity to evaluate the claim choose counsel, and attenpt to
settle the matter. See id. at 294. W held that the insurer was
actually prejudiced. See id. 1In doing so, we rejected the strict

standard suggested in Rosenbaum |abeling it dicta. W expl ained:
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W do not perceive that [IA 8§ 19-110] requires

the insurance carrier to assune the burden of

proving a negative. It is inpossible for the

carrier to denonstrate to the court what

wtnesses it mght have discovered, what

defense it m ght have nmade, and what

di sposition it m ght have reached in

settlement if it had received notice before

the verdict was rendered in this case.
Id. at 295-96

Bot h Rosenbaum and Washi ngton dealt with actual prejudice as

a result of insufficient notice to the insurer. |In Nationw de Ins.
Co. v. United States Fidelity & Guar. Co., 304 A 2d 283 (D.C
1973), the District of Colunbia Court of Appeals was asked to apply
Maryland law in determning whether an insurer was actually
prejudiced by an insured’'s failure to cooperate. |In that case, as
in the present one, an insured failed to appear for trial, and the
insurer was forced to proceed without the insured. See id. at 284.
The insured was found |iable, and another driver sought to recover
from the insurer for contribution. See id. The insurer argued
that it was relieved fromproviding coverage based on its insured s
failure to cooperate. See id. The party seeking contribution
argued that the insured was not relieved fromits duty to provide
coverage because it failed to show prejudice -- if the insured “had
been present at the negligence trial, the outcone woul d have been
the sane.” Id. at 285. The court disagreed and held that the

i nsurer had shown actual prejudice. See id. In doing so, the

court reasoned:
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Al t hough there are some cases which hold that
‘“(t)he unreasonable failure of the insured to
attend the trial and testify where he is a

mat eri al witness is a breach of t he
cooperation clause, and . . . prejudicial per
se’ this no longer seens to be the rule in
Maryland. In the instant case, however, where

the record affirmatively shows that the
insurer attenpted in good faith to secure the
presence of [the insured], . . . [and] that it
was unable to obtain his deposition or
attendance at trial, and that he was the sole
wi tness for the defense, we cannot say that
the trial court erred in finding that the
i nsurer had been prejudiced.
Id. (footnotes omtted).

In the instant case, the trial court found that there was
actual prejudice to the insurer. W agree. Kirby's refusal to
cooperate in discovery led the trial court to enter an order
forbidding appellant from offering any evidence in appellant’s
def ense. As a result, the jury heard only the uncontroverted
testinmony of Gegorie and Wnston that Kirby was driving at an
unr easonably sl ow speed. In a statement given by Kirby to
appel l ant after the accident, she said that she was driving “about
50, 55," that she was worried about ice on the road, and that the
other car involved in the accident was “going too quickly.”
Appel l ant was neither able to offer Kirby's testinony nor provide
an explanation for her alleged unreasonably sl ow speed. When
the insured’'s statenment nade about the circunstances of the

accident indicates a defense to the action, a failure to assist in

preparation for trial and attend the trial 1is ordinarily
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prejudicial to the insurance conpany. See Hynding v. Honme Acci dent
Ins. Co., 7 P.2d 999, 1002 (Cal. 1932); Rohlf v. Geat Am Mit.
I ndem Co. 161 N.E 232, 234 (Chio App. 1927); Caneron v. Berger,
7 A 2d 293, 295 (Pa. 1939) (trial court should have directed
verdict as a matter of |law where the insured was an essential
witness at trial and only witness for the defense); State Farm Mut.
Ins. Co. v. Davies, 310 S. E 2d 167, 169 (Va. 1983).

In the present case, however, despite finding actual prejudice
fromKirby's failure to prepare for or testify at trial, the trial
court concluded that, had Kirby cooperated, both she and W nston
woul d both be liable for Gegorie’s injuries. As a result of this
finding, the court held that appellant could only disclaimcoverage
“to the value of its loss of the R ght of Contribution from
Wnston, that is to say responsibility for fifty percent (50% of
Gregorie’s damages up to the limts of [appellant’s] coverage on
the Kirby vehicle.” W disagree with the trial court’s application
of McConnaughy, and expl ai n.

I n McConnaughy, two witnesses to Butler's autonobile accident
told Butler’s insurer that Butler’s car had been on the correct
side of the road and the other car on the wong side. See
McConnaughy, 228 M. at 5. Based on these statenents, the insurer
rejected a settlenment offer of $3,500. See id. At sone future
date, the insurer discovered that Butler procured fal se testinony

fromthe two witnesses and the insurer disclained liability based
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on violation of a cooperation clause. See id. The settl enent
of fer of $3,500 was subsequently w thdrawn, and a verdict of
$10, 000 was entered against Butler. See id. at 6.

In an action brought by the plaintiff in the underlying action
to recover fromthe insurer, the insurer stated in an affidavit
that it would have accepted the $3,500 had it not been for the
fal se statenents by the insured’s witnesses. See id. Based on
this affidavit, the Court of Appeals held that the insurer, while
actually prejudiced, was responsible for paynent of $3,500. See
id. at 14. Witing for the Court, Judge Hamond expl ai ned:

[We think the insurer itself has established
that it was prejudiced only as to the excess
of the policy limt over $3,500. |n substance
and effect, the insurance conpany has urged
upon us, as the affidavit filed in support of
its nmotion to deny sunmary judgnent bel ow
stated, that it would have settled the case
for $3,500 if Butler had not produced
[fraudul ent testinony], and we think that it
shoul d be liable for the amount it woul d have
paid if Butler had been frank and fair. | t
itself showed a | ack of prejudice as to $3, 500
of the liability.
ld. at 14-15.

The trial court erred in its application of McConnaughy to the
present circunstances. Unl i ke MConnaughy, appellant never
attenpted to settle the case for a specific dollar anmount, and thus
made no adm ssion about the limts of its prejudice. | ndeed
appellant was in a position that it could not evaluate the nerits

of the clains against the insured due to Kirby's conplete | ack of

14



cooper ati on.

To adopt the trial court’s approach woul d i gnore our decision
in Washington, in which we expressly stated that the insurer is not
required to “prove a negative.” Washington, 60 Ml. App. at 295.
Because of Kirby' s failure to cooperate, appellant was unable to
offer Kirby's testinony to support its position either in the trial
of the underlying case or in the present litigation. By holding a
hearing to nmake a factual determnation as to the liability of
Wnston and Kirby on the hypothetical assunption that Kirby
cooperated and testified, the trial court required that appellant
prove at |east two unknown matters: (1) how persuasive Kirby's
testi nony woul d have been; and (2) what evidence or wtnesses it
m ght have di scovered with her cooperation. This requirenent of
proof is the equivalent of the requirenent we declined to inpose on
the insurer in Washington, characterizing the standard as “proving
a negative." Id. at 295. We think this standard, if adopted,
woul d encourage inpermssible speculation on the part of the
litigants and the trier of fact.

Cases outside Maryl and have used varying standards in defining
what constitutes actual prejudice sufficient to justify a
di scl ai mer of coverage by the insurer. See generally, Ronualdo P
Ecl avea, Annotation, Liability Insurance: Failure or Refusal of
Insured to Attend Trial or to Testify as Breach of Cooperation

dause, 9 A L.R 4th 218, 240 (1981). The Suprenme Court of Virginia
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formul ated a particularly clear test in Davies, supra. Davi es
filed a personal injury action against Turner for injuries Davies
sustained in an autonobile accident. See Davies, 310 S E 2d at
168. Turner failed to appear for trial and Davies won a judgnment
against Turner. See id. Turner’s insurer disclainmed liability on
the ground that Turner’s failure to appear at trial constituted a
breach of a cooperation clause. See id. The trial court rejected
the insurer’s contention because “evidence of liability [in the
personal injury action] was rather overwhelmng and it would
stretch the imagination to believe that a different result would
have been obtained.” Id.

The Suprene Court of Virginia reversed the trial judge’'s
ruling and held that the insurer could deny coverage conpletely.
See id. In doing so, the appellate court found that the tria
court’s fact finding into whether Turner was negligent “contains a
built-in rule of law inposing upon [the insurer] the burden of
proving that Turner’s appearance and testinony at trial would have
produced a different result.” Id.

The court then addressed what an insurer nmust show in order to
di scl ai mcoverage. See id. at 169. The court rejected “a per se
rule that would permt an insurer to show nerely that its insured
failed to appear at trial [and] a rule that would require an
insurer to show that, had its insured appeared, the result would

have been in [the insured s] favor.” ld. at 170. Rat her, the
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court favored a test whereby an insurer could disclaim coverage
where a trier of fact could have found in the insured’ s favor had
the insured cooperated. See id. The court expl ai ned:

[I]n an action on the policy, when the insurer

shows that the insured’ s willful failure to

appear at the original trial deprived the

i nsurer of evidence which would have nmade a

jury issue of the insured's liability and

supported a verdict in his or her favor, the

i nsurer has est abl i shed a reasonabl e

likelihood the result woul d have been

favorable to the insured and has carried its

burden of proving prejudice .
Id. The court subsequently found that Turner’s failure to appear
deprived the insurer “of the very evidence necessary to nake a jury
issue of her liability” and relieved the insurer of liability. Id.
at 172. (For cases applying simlar standards, see Brooks v.
Haggard, 481 P.2d 131, 134 (Colo. App. 1970) ("so potentially
val uable as to have materially affected the outcone of the trial”);
and Hutt v. Travelers’ Ins. Co. 164 A 12, 14 (N J.L. 1933)).

Al t hough we shall not rely exclusively upon or adopt the
Davi es standard, we consider it a bal anced approach to the issue of
how to prove prejudice to an insurance conpany. It is consistent
wi t h McConnaughy, and woul d hol d the insurance conpany |iable when
the prejudice is either mnimal, or can be neasured in specific
dol | ars. Moreover, it does not require undesirabl e specul ati on by
the court in the declaratory judgnent action as to what the jury
woul d have believed, had it considered evidence of the insured.

Thus, it is also consistent wwth Washington, and its rejection of
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a standard which would require the insurer to prove a negative.

QG her jurisdictions have adopted different standards, often
less clearly defined than the Davies standard. In Boone v. Lowy,
657 P.2d 64 (Kan. App. 1983), the Kansas Court of Appeals rejected

a standard of “possible prejudice” in favor of a standard requiring

“a substantial likelihood that the trier of fact, in an action
agai nst the insured, would have found in the insured’ s favor.” Id.
at 72. In Boone, the Court held that the insured's refusal to

appear for trial or otherw se cooperate was not sufficient to neet
the test because the insured had admtted his negligence in prior
statements given to the insurer. See id. at 69-70; see also
Dougherty v. Hanover Ins. Co., 277 A 2d 242, 245 (N.J. Super.
1971) .

The Suprenme Court of Wsconsin considered the appropriate test
to be whether the failure to cooperate prevented the insurer from
“presenting a neritorious defense.” D etz v. Hardware Deal ers Mit.
Fire Ins. Co., 276 N WwW2d 808, 814 (Ws. 1979). The court
announced:

The insured’s duties of notice and
cooperation wll not be interpreted as
technical traps denying a worthy plaintiff
recovery. However, recovery cannot be granted
when an insured’ s reprehensible conduct
prejudices the insured’ s right to present a
meritorious defense. :

"If insurers may not contract for fair
treatnent and helpful cooperation by the

insured, they are practically at the mercy of
the participants in an autonobile collision.'
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Id. (quoting Watkins v. Watkins, 245 N.W 695, 698 (Ws. 1933)).

A simlar standard was articulated in Anderson v. Kenper Ins.
Co., 340 NW2d 87 (Mch. App. 1983), in which the Court of Appeals
of Mchigan neasured prejudice by whether the insurer was
“materially injured in their ability to contest the nerits of the
[clain].” 1d. at 90; see also Coleman v. Aetna Ins. Co., 309 A 2d
306, 308 (D.C. App. 1973) (whether testinony was “vital to the
defense”); Schneider v. Autoist Mut. Ins. Co. 178 N E 466, 467-68
(I, 1966) (since insured driver was only witness for the defense
who knew about the accident, his refusal to attend trial rendered
i nsurer handi capped and i ncapabl e of conducting its defense); Eakle
v. Hayes, 55 P.2d 1072, 1073 (Wash. 1936) (i nsured was “principal
actor . . . against whom negligence was charged, . . . [so that] he
was a necessary and vital witness.”).

Wil e many of these standards are simlar, they vary in the
strictness of the proof required to show prejudice to the insured.
We conclude that the present case, however, presents a
circunstance that qualifies as prejudice justifying disclainmer of
coverage under any of these standards.

The prejudice to appellant is well illustrated when one
examnes the dilemma faced by the trial court. As the trial court
expl ai ned:

| f Kirby had offered adm ssi bl e evidence
by way of deposition or appearance at the

Decl aratory Judgnment proceedi ng, and provided
an explanation for her slowed to stopped

19



condition on the Beltway, [appellant] m ght

wel | have proven prejudice as to the Verdict

entered against Kirby. The [c]ourt does not

know  why Kirby was traveling at an

inordinately slow or stopped speed. WAs there

a sudden nechanical failure? Was Kirby

experiencing sone illness that caused her to

slow or stop? Did Kirby see sone ice or snow

that other wtnesses overlooked? Had Kirby

slowed to avoid a collision with another notor

vehicle or animal or object on or near the

Bel tway? |In short, the [c]ourt does not know

why Kirby was in the precarious position that

she was in.
If there were no circunstances that m ght explain the answers to
the court’s questions, then Kirby' s absence nmay not have prejudiced
appel | ant, and di scl ai ner of coverage may have been i nappropri ate.
See, e.g., United States Fid. & Quar. Co. v. Perez, 348 So. 2d 904,
905 (Fla. App.), rev. denied, 392 So. 2d 1381 (Fla. 1980)
(insured’ s testinmony could not possibly have been beneficial to
insurer, since "the record clearly denonstrated that such testinony
woul d have established the insured’ s negligence”); Wstern Farm
Bureau Mut. Ins. Co. v. Danville Constr. Co. 463 S.W2d 125, 128-29
(Ky. App. 1971) (factual material submtted to trial court did not
suggest existence of substantial evidence to show why non-
appearance materially prejudicial); Rosalez v. Unigard Ins. Co.,
581 P.2d 945, 947-48 (Oe. 1978) (prejudice not shown by insured s
failure to attend trial when the insured had admttedly nade a | eft
turn in front of plaintiff’s car, which was approaching fromthe
opposite direction).

G ven the existence of Kirby's statenent, however, it is fair
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to presune that if Kirby had cooperated, appellant could have
presented evidence that answered sonme or all of the trial court’s
inquiries. Kirby stated that she was traveling 50-55 mles per
hour, and was concerned about ice on the road. She was hit from
behi nd by Wnston, and the testinony from G egori e suggested that
W nston may have been slow to notice and react to the presence of
Kirby’s car in front of him The circunstances suggesting
negli gence by Kirby are not so conpelling that we should disregard
Kirby's statenment in assessing prejudice to appellant from her
absence. This statenent, and evidence consistent with it, would
have created a material factual dispute with the conflicting
testinony that she was traveling so slowy as to pose a danger to
other traffic on the Beltway.

Qobvi ously, the degree of |ikelihood that a different verdict
woul d have resulted had the insured testified is difficult for the
trial court to determne wthout having heard the insured s
description of the accident and observed the deneanor of the
W t ness. To be consistent with our decision in Wshington,
nor eover, we cannot inmpose on the insurance conpany the burden of
establishing the weight and strength of the testinony of its absent
insured in order to establish prejudice, when both the
circunstances of the accident and Kirby's statenment suggest the
exi stence of a viable defense.

The trial court’s approach in addressing the prejudice to

appellant was a novel one. The court found that appellant was
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prejudi ced, but then took the unusual step of “retrying” bot h
Gregorie’s case against Kirby and her case against Wnston, the
driver of her car. W believe the trial court sought to reach an
equitable result by inposing shared liability upon both drivers,
thereby affording conplete recovery to the injured party. The
court’s approach is not consistent, however, with our decision in
Washington or with the standards established in other states,
because it adds an additional layer to the requirenent of
prej udi ce. This approach not only requires the insurer to show
actual prejudice, but it mandates delving into an exam nation of
the proportion or amount of the prejudice. It does so based on
additional fact-finding nmade w thout the benefit of the insured s
t esti nony. The approach requires specul ati on about the m ssing
testinony, and how a fact finder would react to sane.

The court had insufficient information about Kirby's potenti al
testi nmony to concl ude whether or not she woul d have been determ ned
negligent had she testified. By concluding that her testinony
woul d not have been sufficient to relieve her fromliability, the
court inposed the burden on the insurance conpany to prove what it
could not -- exactly what Kirby would have said, and how she woul d
have said it. For these reasons, we hold that the trial court
erred. Kirby’s failure to cooperate relieves appellant of any
l[iability on the wunderlying claim W therefore vacate the
j udgnent entered below, and remand this case to the trial court

with directions to enter judgnent in favor of appellant.
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JUDGVENT REVERSED, COSTS TO BE
PAI D BY APPELLEE.

REPCORTED

IN THE COURT OF SPECI AL APPEALS

23



OF MARYLAND

No. 738

SEPTEMBER TERM 1999

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COVPANY

CORAZON A. GREGORIE, ET AL.

Wnner,
Byr nes,
AdKki ns,

JJ.

Di ssenting Opinion by Byrnes, J.

Filed: March 31, 2000



| respectfully dissent.

The trial court assessed the evidence that was admtted at the
trial of the underlying tort action and the evidence that was
precluded fromadm ssion at that trial and made a factual finding
on the issue of “actual prejudice” to State Farm under A § 119.
Specifically, the trial court found that there was a substanti al
i kelihood that had Kirby not breached the cooperation clause, the
verdi ct would have been different as to Wnston only, i.e., that
both Wnston and Kirby woul d have been found liable. Thus, Kirby's
failure to cooperate resulted in actual prejudice to State Farmin
that it deprived State Farm of the benefit of Kirby's right of
contribution against Wnston. The trial court ruled that State
Farm could disclaim coverage to the extent of one-half of the
j udgnment anount, thus restoring it to the position it would have
occupied had it not been prejudiced.

The majority suggests that the trial court applied a legally
incorrect standard for “actual prejudice.” | disagree. Relying
upon Harl eysville Insurance Conpany v. Rosenbaum 30 M. App. 74
(1976), the trial court explained that in deciding whether State
Farm had suffered actual prejudice, it considered whether Kirby’s
failure to cooperate had nmade it substantially likely that the
verdict rendered at the liability trial would have been different
than it woul d have been had she cooperated. I n Rosenbaum the trial
court found that the insurer had suffered actual prejudice as a

result of the insured’s failure to give notice and to cooperate.



This Court observed that before the 1964 enactnent of M. Code,
article 48A, 8 482, the predecessor statute to |A 8§ 119, insurance
conpani es coul d disclaimcoverage for |ack of notice w thout proof
of actual prejudice, but could disclaim coverage for |ack of
cooperation only upon proof of actual prejudice. 30 Ml. App. at
84, n.12. The Court then |ooked to the case |aw pre-dating the
predecessor statute and addressing disclainers for Ilack of
cooperation to glean the neaning of “actual prejudice” in the
statute. 1d. (citing United States Fid. & Guar. Co. v. WIIlians,
148 wmd. 289, 307 (1925)). To be sure, the Court's discussion of
“actual prejudice” was dicta, because it ultimately held that the
issue of actual prejudice had not been ripe for decision.
Neverthel ess, there was a firm basis to the neaning the Court
ascribed to that phrase.

Qur later opinion in Washington did not disapprove of the
standard for actual prejudice explained in Rosenbaum Rather, the
Court concluded that the cases were factually inapposite. In
Rosenbaum the insurer received notice of the accident froma third
party within weeks of its occurrence. Even though the insured did
not respond to inquiries about the accident and eventually died,
the insurer was not foreclosed fromconducting an investigation and
di scovering the facts surrounding the accident. By contrast, in
Washi ngton, the insurer first received notice of the claimthe day

after the verdict against its insured was rendered. In the ensuing



decl aratory judgnent coverage action, the insurer put on evidence
show ng that, as a consequence of the insured’ s failure to give
notice, it had been prevented from investigating the facts
underlying the claim and therefore was unable to show what facts
it could have or would have discovered but for the insureds
breach. This Court affirnmed the trial court's factual finding of
actual prejudice to the insurer, holding that when the insurer *has
been deprived of all opportunity to defend,” and mnust prove a
negative to show actual prejudice, the entry of the adverse
judgnent is itself “affirmative evidence” of actual prejudice.
60 Md. App. at 296. The Court did not change the standard for
actual prejudice; rather, it clarified the circunstances under
which the nmere entry of an adverse judgnent will suffice to satisfy
t hat standard.

In St. Paul Fire Marine Ins. v. House, 315 M. 328, 332
(1989), the Court of Appeals noted that article 48A, 8§ 482
“measures by the standard of actual prejudice the materiality of
the breach of [the] covenants [to give notice and to cooperate] by
the insured for the purpose of determining if the breach excuses
performance by the insurer.” (Enphasi s supplied). See also
Sherwood v. Hartford, 347 Md. 32, 42 (1997)(quoting that |anguage
from House); T.HE Ins. v. P.T.P., Inc., 331 M. 406, 414
(1993)(sane). The use of the word “materiality” in that context

suggests to ne that the standard for “actual prejudice” described



i n Rosenbaum remai ns vi abl e.

The majority does not specify the standard that the trial
court should have applied in determning actual prejudice,
reasoni ng that under any standard, the court erred in finding no
prejudice with respect to the verdict against Kirby. The mgjority
hol ds that under the circunstances in this case, the trial court
erred in considering the evidence that was admtted and that was
precluded at the trial of the underlying tort action and in
determning fromits evaluation of that evidence what a reasonabl e
jury woul d have done had Kirby/State Farm been permtted to put on
a defense. The majority concludes that, as in Washington, the
i nsurer should not have been nade to prove a negative, and the
trial court should have found from the nere entry of judgnent
against Kirby that State Farm suffered actual prejudice. I
di sagr ee.

The cases addressing disclainmers of coverage under 1A 8§ 119
make plain that whether the insured' s breach of the covenant to
give notice or the covenant to cooperate resulted in actual
prejudice to the insurer is a question of fact to be decided by the
trial court in the declaratory judgnent action and to be revi ewed
under the clearly erroneous standard. See Washi ngton, 60 M. App.
at 297 (“We do not find the trial court’s conclusion that there was
actual prejudice to the [insurer] by reason of the [insured s]

failure to notify and cooperate was clearly erroneous”); Nationw de



| nsurance Co. v. United State Fidelity & Guaranty, 304 A 2d 283,
285 (D.C. 1973) (holding that on the facts in evidence the tria
court did not err in finding that the insurer had been prejudiced).
For the trial court to determne as a matter of fact whether nore
likely than not the insured s |ack of cooperation in the underlying
tort action materially affected the verdict, it nust ascertain what
the state of the evidence would have been in the underlying case
had the insured cooperated, and what a reasonable jury woul d have
done in response to that evidence. There sinply is no other way
for the trial court to decide the issue. [In the case sub judice,
unlike in Washington, that evidence was available to the trial
court to eval uate.

Kirby notified State Farm about the accident and initially
cooperated in the investigation. State Farm obtai ned a statenent
from her about her version of the accident and conducted an
i nvestigation that disclosed the existence of an independent
w t ness, Linda Wi ner. State Farm obtained a statenent from
Wei ner, in which she gave her version of the accident. It also
obt ai ned other information, such as a police report and weat her
statistics. Thus, Kirby' s eventual |ack of cooperation in the
underlying tort action did not put State Farmin the position of
having to prove the existence of unknown facts in the declaratory
j udgment action. Not only were the fruits of State Farmi s factual
i nvestigation knowm, State Farmwas able to present Weiner's live
W tness testinony at the declaratory judgnent trial. In short,
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unli ke in Washington, and unlike in nost cases in which the
insured’s breach begins with lack of notice, in this case the facts
that woul d have been adduced at the underlying tort action trial
but for Kirby' s |ack of cooperation were known.

The trial court carefully considered the “precluded” evidence
and the admtted evidence, perforned a deneanor-based credibility
assessnment of Linda Winer, and found that State Farm had suffered
actual prejudice by virtue of the loss of its insured' s right of
contribution against a joint tortfeasor. It issued a |engthy and
t hor ough nmenor andum opi ni on expl aining its findings, including the
basis for its conclusion that the jury still would have found Kirby
liable had it heard evidence from the defense. The trial court
pointed out, for exanple, that Kirby's version of events was
i nconsi stent not only wwth Gegorie's and Wnston's versions but
also with Weiner's version, wth the photographs that showed the
damage to the vehicles, and with the weather statistics. In ny
view, we cannot say that the trial court clearly erred in its fact
findi ng.

Finally, the majority holds that the trial court erred in
allowng State Farmto di sclaimcoverage to Kirby partially, to the
extent of the dollar wvalue by which it was prejudiced.
Specifically, the majority reasons that the trial court erred in
reading Fid. & Cas. Co. v. MConnaughy, 228 M. 1 (1962), as
authority for such a ruling. | disagree with this conclusion al so.

I n McConnaughy, which was decided prior to the enactnent of
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article 48A, 8§ 482, the trial court in a declaratory judgnent
coverage action ruled on summary judgnent, w thout explanation
that the insurer had not been prejudiced by the insured's failure
to cooperate, which had taken the form of procuring wtnesses to
testify falsely in his favor. The wunderlying tort action had
resulted in a $10, 000 judgnment against the insured. The Court of
Appeal s reversed. In so doing, it observed that even though it
accepted the insurer's position that the insured' s actions had
caused it prejudice, the insurer was prejudiced only to the extent
of $6,500 of the judgnment because its own evidence showed that but
for its insured s |lack of cooperation, it would have paid $3,500 to
settle the case.

| agree with the trial court in the instant case that
McConnaughy stands for the proposition that in a declaratory
j udgment coverage action in which the insurer seeks to disclaim
coverage on the basis of the insured' s breach of the covenant to
cooperate, the court may allow a partial disclainmer conmensurate
with the prejudice actually suffered by the insurer, assum ng that

that is quantifiable.? | do not read the Ilanguage of the

'n a footnote in Sherwood v. Hartford, supra, 347 Ml. 32, the
Court of Appeals indicated approval of the all owance of a parti al
di scl ai mer of coverage. Sherwood concerned an insurer's obligation
to pay pre-notice costs of defense incurred by the insured. After
observing that in that context, the issue of actual prejudice
i ncl udes an assessnent of whether the insured' s pre-notice expenses
wer e reasonabl e, and whether they “materially exceed[ed] that which
the insurer would likely have incurred in any event,” id. at 48-49,
the Court comment ed:

(conti nued. . .)



subsequent enactnents (article 48A, 8§ 482 and |A §8 119) as
precluding trial courts from finding partial disclainmers of
coverage, nor do | consider the factual distinctions between
McConnaughy and the case sub judice to be neaningful. Because
there was no clear error in the trial court's factual finding that
the only prejudice suffered by State Farm was its loss of the
benefit of Kirby's right of contribution against Wnston, we should
not disturb the trial court's decision to allow State Farm to
di sclaim coverage to Kirby in an anount conmmensurate with that

prejudi ce: one-half of the judgnent.

(...continued)
The fact that an expense incurred by the insured was,
itself, reasonable in anobunt does not necessarily resolve
t he question of prejudice. The insurer may, for exanple,
have an arrangenment with conpetent defense counsel or a
conpetent investigator or other support person to provide

service at a negotiated rate. If the insured, in
derogation of its contractual duty not to do so, enploys
counsel or other litigation support persons at rates

that, though not facially unreasonabl e, are nonethel ess
substantially in excess of those that would have
ot herwi se been paid by the insurer had it been notified
and undertaken the defense earlier, the insurer may have
sonme basis for claimng prejudice at | east to the extent
of the difference.

347 M. at 49, n.7 (enphasis supplied).
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