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This case is a sequel to Philip Morris Inc. v. Glendening, 349 Md. 660, 709 A.2d 1230
(1998), in which this Court uphdd the authority of the Attorney Generd of Maryland to enter
into a contingent fee contract with the Law Offices of Peter G. Angelos, P.C., for the purpose
of representing the State in litigation againgt the tobacco industry. The present appeal involves
a dispute over legd fees and expenses following the settlement of the tobacco litigation. The
primary question decided by the tria court and debated by the parties on apped is whether the
Attorney Generd’s authority to hire private legd counsd is subject to Maryland's generd
procurement law, Maryland Code (1988, 1995 Repl. Vol.), 88 11-101 et seg. of the State
Finance and Procurement Artide! For reasons set forth later in this opinion, we shall not
reach this question.

l.

In 1996, with the approval of the Governor and the Board of Public Works, the Attorney
Generd entered into a contingent fee contract with the Frm to “provide legd counsd,
representation, and litigation services to the Attorney General and the State of Maryland in
connection with the litigation againg the tobacco industry.” The contract provides for the Firm
to be pad a fee of 25% of the State's recovered funds in addition to reasonable expenses

incurred.

1 The State and the Attorney Generd will hereafter sometimes be referred to collectively as“the State.”
The Law Offices of Peter G. Angdoswill be referred to as “the Firm.”
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The State's litigation againg the tobacco industry eventudly settled in November 1998.
The form of that settlement was a “Master Settlement Agreement” that disposed of the clams
of the dates that had sued the tobacco indusry. The settlement agreement created a
mechanism for private counsel to be paid their fees from the tobacco industry. The Attorney
Generd requested that the Frm intidly seek its fee under the settlement agreement’s
reimbursement mechanism.  The Frm, however, submitted three separate contract clams to
the Attorney Generd. Each clam asserted that the Firm is entitled to 25% of the State's
esimated $4.4 billion recovery from the sdtlement. The Attorney Generd denied the Firm's
contract dams. The Attorney Genera also concluded that the contract at issue is not a
procurement contract and thus is not subject to the jurisdiction of the Maryland State Board
of Contract Appeds. The Frm adminigratively appeded the Attorney Generd’s denids by
filing a complaint with the Board of Contract Appedls. That action is ill pending before the
Board.

On December 8, 1999, before any action by the Board and &fter the denials of the
Frm's contract dams, the State and the Attorney Generd filed a complaint in the Circuit
Court for Bdtimore City agangt the Arm. The State dleged that the Firm breached its
contractua and fiduciary duties by faling to seek an award of its legd fees and expenses
directly from the tobacco industry. The complaint sought declaratory and injunctive reief

induding a declaration that the Firm's 25% contingent fee is unreasonable, excessive, and in
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violation of Rue 1.5 of the Mayland Rules of Professond Conduct? The Firm denied that
the State was entitled to rdief and filed a two count counterdlam seeking, inter alia, specific
peformance of the contract. The case proceeded through discovery, and the parties filed
cross-motions for summary judgment.

The Attorney Generdl dso filed a motion with the Board of Contract Appeals to dismiss
the Firm's apped to the Board on the ground that the Board lacked subject matter jurisdiction
over the disputed contract. The Attorney General argued that Maryland's general procurement
law does not apply to the Attorney Generd’s authority to hire outside counsdl.® Ingtead, the

Attorney Genera argued, the employment of private counsd is governed soldy by the

2 Even though injunctive relief was also sought, this action will hereafter be referred to Smply as the
declaratory judgment action.

3 The Generd Procurement Law is codified at Code, Divison I, Titles 11 through 17 of the State
Finance and Procurement Article. Section 11-202 setsforth the scope of the procurement law, providing:

“§ 11-202. Scope of Division - In General:
Except as otherwise expresdy provided by law, this Divison 11 gppliesto:
(1) each expenditure by aunit under a procurement contract;
(2) each procurement by aunit on behaf of another unit, governmenta
agency, or other entity; and
(3) each procurement by aunit, even if aresulting procurement contract
will involve no expenditure by the State and will produce revenue for the
State, for servicesthat are to be provided for the benefit of:
(i) Sae officids, State employees, or students at a State facility,
including aschool, hospitd, inditution, or recregtiond facility;
(i) clients or patients at a State hospita or State indtitution;
(i) the public a a State recreationd facility; or
(iv) the public at a State transportation fadlity or State higher
educetion facility, as required by the Board.”
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provisons of Code (1984, 1999 Repl. Vol.), 8 6-105 of the State Government Article* The
Board denied the Attorney Generd’s motion to dismiss in a written opinion in which the Board
determined that the Firm “is an independent contractor whose Contract is covered by the

Genera Procurement Law and thus subject to the dispute resolution jurisdiction of this

4 Section 6-105 states:
“8 6-105. Staff.

(a) General employment. - (1) The Attorney Genera may employ astaff
in accordance with the State budget.
(2) Staff members appointed under this subdivision:
(i) are deemed specid gppointments within the meaning of
8§ 6-405 of the State Personnel and Pensions Article; and
(ii) services a the pleasure of the Attorney Generdl.
(3) () Saff appointed under this subsection is entitled to
compensation as provided in the State budget.
(i) Unlessthe State budget provides otherwise, the sdlary
of a Deputy Attorney Generd, assdant Attorney
Genegd, or specid attorney appointed under this
subsection is payable from the funds of the Office.
(4) Saff is entitled to reimbursement for expenses under the Standard
State Travel Regulations, as provided in the State budget.
(b) Spoecial employment. - (1) In addition to any other staff appointed
under this section, the Attorney Generd, withthe written gpprova of the
Governor, may employ any assstant counsel that the Attorney Genera
consders necessary to carry out any duty of the Officeinan extraordinary
or unforeseen case or in gpecia county work.
(2) The Attorney Genera shdl submit to the Governor a written
request that:
(i) states the necessity of and each reason for the specia
employment; and
(if) states the proposed compensation and its source or
certifies that the Attorney General cannot ascertain in
advance the proper compensation.
(3) Compensation that cannot be ascertained in advance may be
agreed on or adjusted later.”
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Board” pursuant to § 15-211 of the State Finance and Procurement Article.®
After the Board's interlocutory decison that it had jurisdiction, the Attorney Genera
filed a petition for a writ of certiorari in the Circuit Court for Batimore City chdlenging the
Board's assartion of jurisdiction over the contract dispute. The Firm intervened in that case
and filed a motion to dismiss the petition, arguing, inter alia, that the Board had jurisdiction.
In a written memorandum opinion and order, the Circuit Court held that the contract
between the Attorney Generd and the Firm is a procurement contract pursuant to the genera
procurement law and that, therefore, the Board of Contract Appedls has primary jurisdiction
to resolve the dispute. Because of its concluson that the Board has jurisdiction over the
dispute, the Circuit Court declined to issue a writ of certiorari. Accordingly, the court entered

a final judgment in the certiorari action for the Board of Contract Appeals and the Firm and

5 Title 15, Subtitle 2 of the State Finance and Procurement Article creates the Maryland State Board
of Contract Appedls, establishes the Board' s jurisdiction, and provides procedures for the resolution of
contract disputes. Section 15-211 provides:

“15-211. Jurigdiction; finality of decisions.
(@) Jurisdiction. - The Appeds Board shdl havejurisdiction to hear
and decide dl gppeds arisng from the find action of aunit:
(2) onaprotest rdating to the formationof a procurement
contract; or
(2) except for acontract clam relating to alease of redl
property, on a contract claim concerning:
(i) breach;
(ii) performance;
(i1i) modification; or
(iv) termination.
(b) Finality of decisions. - A decison of the Appeds Board is
find, subject to any judicid review.”
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agang the Attorney Generd. The Circuit Court smultaneoudy dismissed, without prejudice,

the declaratory judgment action filed by the Attorney Generd and the State agangt the Hrm.

The State filed notices of appea in both the declaratory judgment action and in the
certiorari action, and the Firm filed a notice of cross-apped in the declaratory judgment case.
Prior to any proceedings in the Court of Specia Appedls, the State filed in this Court a petition
for a writ of certiorari seeking review of the Circuit Court's decisons in both cases, and we
granted the petition. State, et al. v. Maryland State Board of Contract Appeals and Law
Offices of Peter G. Angelos, P.C., 361 Md. 433, 761 A.2d 932 (2000). The State presents two
questions for review, which we re-gtate as follows:

1. Is the contract for legd representation that the Attorney General entered into with
the Law Offices of Peter G. Angdos, P.C., pursuant to Maryland Code, 8§ 6-105 of
the State Government Article, subject to the State procurement law, 88 11-101 et
seq., of the State Finance and Procurement Article, such that the Mayland State
Board of Contract Appedls has jurisdiction over disputes under that contract?

2. Did the Circuit Court er in dismissing, without prgudice, the State’'s action against
the Frm for declaratory and injunctive relief on the ground that the Board of
Contract Appeds and not the Circuit Court has jurisdiction over the parties fee
dispute?

Additiondly, the Firm asks us to consder whether the State lacks standing to bring the
declaratory judgment action because, according to the Frm, the Board of Public Works

efectivdy transferred or disposed of the State's interest in the 25% share of the settlement

pursuant to the Board's authority under 8 10-305 of the State Finance and Procurement Article,



thereby extinguishing any dam by the Sae®
.
We gl fird address the cetiorari action filed in the Circuit Court. Recently, in
Board of License Commissioners v. Corridor Wine, 361 Md. 403, 761 A.2d 916 (2000), this
Court reviewed the three distinct uses of a writ of certiorari under current Maryland practice.

We stated (361 Md. at 410-412, 761 A.2d at 920):

“First, pursuant to statute, the writ is issued by the Court of Appeds
in the exercise of the Court's appellate jurisdiction. See Code (1974,
1998 Repl. Vol.), 88 12-201 through 12-203 and 12-305 of the Courts
and Judicid Proceedings Article”

“Second, when there is no datutory provison for judicid review of
fina adjudicatory decisons by administrative agencies, ether a
certiorari or a mandamus action in the appropriate circuit court is
normaly avalable for ordinary ‘subgtantia evidence judicid review of
the adjudicatory administrative decisons.”

* * %

“Third, ‘it has long been the common law rue in Mayland that a
arcuit court has jurisdiction to issue a writ of certiorari to a lower court
for the purpose of inquiring into that tribund’s jurisdiction.” Kawamura
v. Sate, 299 Md. 276, 283, 473 A.2d 438, 442 (1984).”
The second use of a writ of cetiorari gpplies only where there is no datutory

authorization for judicid review. With regard to the case at bar, § 15-223 of the State Finance

and Procurement Artide authorizes any party, including a unit of state government, to bring

®  TheFirm arguesthat thisis the correct basis for dismissa of the declaratory judgment action. This
guestion was raised by a motion for summary judgment but was not decided by the Circuit Court.
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a dreuit court action for judicid review of a fina decison of the Board of Contract Appeds.
The third use of a writ of cetiorari is for the purpose of examining the jurisdiction of an
inferior tribund, even in the absence of a find decison by that tribuna. The Attorney
Generd’s certiorari action purportedly fdl within this third category. The Attorney General
sought a dreuit court determination of the Board's jurisdiction even though there was no find
decision by the Board.

The certiorari action brought by the Attorney Generd, chdlenging the Boad of
Contract Appedls jurisdiction over the contract dispute, does not lie under the circumstances
of this case. In Corridor Wine, supra, we hdd that a drcuit court’s authority to issue a writ
of cetiorai to an inferior tribund, for the purpose of inquiring into that tribund’s jurisdiction
over a case pending before the tribund, does not apply to an action pending before an
adminidrative agency in the executive branch of <ate government or loca government.
Adminidrative agencies like the Board of Contract Appeals, we explained, are not inferior
tribunds in relation to the circuit courts, rather they are independent units of the executive
branch of state government. See § 15-206 of the State Finance and Procurement Article. See
also Shdl Oil Co. v. Supervisor, 276 Md. 36, 44-47, 343 A.2d 521, 525-527 (1975)
(adminidrative agencies are not courts of limited jurisdiction and are generdly not within the
judicid branch of government).  Furthermore, circuit courts do not exercise appellae or
overgght jurisdiction in regad to such adminisrative agencies. Oversight of date
adminidrative agenciesis generdly vested in the executive branch of government.

Therefore, the authority of a circuit court to issue a writ of certiorari to determine



-9-
whether an inferior tribund has juridiction over a matter pending before tha tribund is
limited to matters pending before the Didtrict Court of Maryland or one of the orphans courts.
The Circuit Court for Bdtimore City was not authorized to review, by certiorari, the
interlocutory jurisdiction decison of the Board of Contract Appedls. The court should have
declined to issue the writ of certiorari on this ground.

I1.

A.

The State, in its gpped from the dismissal of the declaratory judgment action, argues
that a contract entered into by the Attorney Generd for outsde lega services is not a
procurement contract and thus is not within the jurisdiction of the Board of Contract Appeds.
The State contends that the Circuit Court erred in holding that the contract was a procurement
contract and in holding that the Board of Contract Appeals had jurisdiction over the matter.
In our view, however, the more appropriate question is whether, under al of the circumstances,
the parties are entitled to a judicid decison concerning the nature of the contract prior to a
find decison by the Board of Contract Appeals.

Where an adminidrative agency has primary or exclusve jurisdiction over a
controversy, the parties to the controversy must ordinarily await a find adminidrative decison
before resorting to the courts for resolution of the controversy.  Board of License
Commissioners v. Corridor Wine, supra, 361 Md. at 418, 761 A.2d at 924, and cases there
cited. See also Furnitureland South, Inc. v. Comptroller, _ Md. , A.2d

(2001). Furthermore, in Driggs Corp. v. Md. Aviation, 348 Md. 389, 406-408, 704 A.2d 433,
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442-443 (1998), we hdd tha the Board of Contract Appeds has either primary or exclusve
jurisdiction over government contract matters encompassed by 8§ 15-211 of the State Finance
and Procurement Artide and that, consequently, any judicid resolution of the matter, before
afina decision by the Board of Contract Appedls, would be premature.’

The State argues, however, that where the adminidrative agency has no jurisdiction over
a controversy, the parties need not wat for a find administrative decison but are entitled to
an immediate judiciad resolution of the matter. In Stuations where a controversy or métter is
pending before an adjudicatory adminidrative agency, we have assumed, without deciding, that
a paty need not awat a find adminidrative decison where the adminidrative “‘agency is
papably without jurisdiction.” Comm'n On Human Reations v. Mass Transit, 294 Md. 225,
235, 449 A.2d 385, 390 (1982), quoting Davis, Administrative Law Treatise, Ch. 20, § 20.01
a 56 (1958). See Board of License Commissioners v. Corridor Wine, supra, 361 Md. at
418, 761 A.2d at 924; Montgomery County v. Ward, 331 Md. 521, 527, 629 A.2d 619, 622
(1993).

Regardless of how the “procurement contract” issue is ultimately resolved, it is obvious

" See University of Md. v. MFE, 345 Md. 86, 691 A.2d 676 (1997), where Judge Wilner for the
Court reviewed in detall the legidative history of the state procurement law. The Court there pointed out
that in preliminary drafts the proposed genera procurement law would have authorized a clamant to by-
pass the adminigtrative remedy and file an action in a drcuit court. The adminigtrative procedure finaly
enacted by the Legidature, however, dropped the concurrent judicid remedy in favor of the dispute
resol ution process culminating withafind decisionby the Board of Contract Appeals. Seealso Maryland
Sate Police v. Warwick, 330 Md. 474, 624 A.2d 1238 (1993); Department of General Servicesv.
Harmans Associates Limited Partnership, 98 Md. App. 535, 541, 633 A.2d 939, 942-943 (1993);
McLean Contracting Company v. Maryland Transportation Authority, 70 Md. App. 514, 525, 521
A.2d 1251, 1256 (1987).
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that the Board of Contract Appeds is not “papably without jurisdiction.” The contract a issue
is a government contract for the procurement of lega services to be rendered to the State of
Maryland. It was submitted by the Attorney Genera to the Board of Public Works for approva
by that Board. See 8§ 12-101 et seg. of the State Finance and Procurement Article.  While it
may or may not technicdly be a “procurement contract” within the meaning of the date
procurement law, the issue is obvioudy a reasonably debatable one. As the agency charged with
meking find adminidrative adjudications under the procurement law, the Board of Contract
Appedls determination of the issue, embodied in a final decison by the Board, would be
hdpful prior to a judicid resolution of the issue. This is dealy not a Stuaion where the
Board of Contract Appedlsis “papably without jurisdiction.”

Accordingly, the Circuit Court erred in deciding that the contract was a “procurement
contract” and in dismissng the declaratory judgment action on this ground. Instead, the Circuit
Court should have refrained from reeching the issue at this stage, and should have stayed the
declaratory judgment action pending a final decision by the Board of Contract Appeds. See,
e.g., McCullough v. Wittner, 314 Md. 602, 613, 552 A.2d 881, 886 (1989); Md.-Nat'| Cap.
P. & P. Comm'n v. Crawford, 307 Md. 1, 18, 511 A.2d 1079, 1087-1088 (1986); Bd. of Ed.
for Dorchester Co. v. Hubbard, 305 Md. 774, 792-793, 506 A.2d 625, 634 (1986); Offutt
v. Montgomery Co. Bd. of Ed., 285 Md. 557, 562, 404 A.2d 281, 284 (1979).

B.

8 For an example of a tribuna being “palpably without jurisdiction,” see the discussion in Parker v.
State, 337 Md. 271, 282-283, 653 A.2d 436, 441-442 (1995).
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We now turn to the Firm's cross-appeal. Essentidly, the Firm contends that the Board
of Public Works authority to transfer or dispose of State property effectivdly extinguished
the State’s right or interest in the 25% share of the funds recovered from the tobacco industry.
The Firm relies on the language in 8 10-305(a)(1) of the State Finance and Procurement
Artide which provides that “[alny real or personal property of the State or unit of the State
government may be sold, leased, transferred, exchanged, granted or otherwise disposed of ”
to “any person . . . for a consderation the Board decides is adequate.” In other words, the Firm
argues that, when it entered into the contingent fee contract with the Attorney General, a
property right was immediady vested on its behdf in 25% of any funds which might be
recovered.

The Firm's argument is completely without merit. We know of no case which stands
for the propostion that, upon entering a contingent fee contract, the contract creates an
immediate property right in the possble future fee. Rather, a contingent fee contract between
an attorney and dient, providing for a fee to be paid based on the recovered damages, is Smply
a contract and as such gives rise to a breach of contract action. See, eg., Post v. Bregman,
349 Md. 142, 707 A.2d 806 (1998).

IN THE CERTIORARI ACTION, THE JUDGMENT
OF THE CIRCUIT COURT FOR BALTIMORE
CITY IS AFFIRMED. IN THE DECLARATORY
JUDGMENT ACTION, THE JUDGMENT OF THE
CIRCUIT COURT FOR BALTIMORE CITY IS
VACATED AND THE CASE IS REMANDED TO

THE CIRCUIT COURT FOR FURTHER
PROCEEDINGS NOT INCONSISTENT WITH
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THIS OPINION. COSTS TO BE PAID BY THE
STATE OF MARYLAND.




