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Wegranted the Stat€ spetitionfor certiorari inthiscase primarily to determinetherequirements
under Maryland Rule5-902(a)(11) for theadmissbility of hospital recordsascertified recordsof regularly
conducted businessactivity without thein-court testimony of thehospital recordscustodian. Weagree
with the Court of Specia Appealsthat the toxicology report was not properly authenticated, and
accordingly we shall affirm.

Respondent was convicted in the Circuit Court for Baltimore County of homicide by motor vehide
whileunder theinfluenceof acohal, driving under theinfluenceof dcohal, negligent driving, driving at
unreasonabl e speed, and failureto control speed. The Circuit Court sentenced Bryant to aterm of
imprisonment of oneyear and afine of $1000 for homicide by motor vehide and driving while under the
influence of alcohol. Thetrial court merged the remaining convictions for sentencing purposes.

Bryant noted atimely apped to the Court of Specid Appeds. Theintermediate court reversed
Respondent’ sconvictionsfor homicide by mator vehidewhileunder theinfluence of dcohol and driving
under theinfluence of acohol, see Bryant v. Sate, 129 Md. App. 690, 743 A.2d 814 (2000), holding
that atoxicology report had beenimproperly admitted in evidence under the busnessrecordsexception
to the hearsay rule, Maryland Rule 5-803(b)(6). The Court of Specid Apped shed that the toxicology
report wasinadmissble on two grounds: firdt, that it did not meet the requirements of Maryland Code
(1973, 1998 Repl. Val., 2000 Supp.) 8 10-306 of the Courtsand Judicid Proceedings Articleregarding
the admissibility of test resultswithout the testimony of the technician; and, second, becauseit was not
authenticatedinthemanner required by thesdlf-authenticationrule, Rule5-902(a)(11). SeeBryant, 129
Md. App. at 699, 743 A.2d at 819.

Wegranted certiorari to clarify therequirementsof Rule5-902(a)(11) alowing hospital records
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to be admitted as cartified records of regularly conducted business activity without the in-court testimony
of the hospital records custodian and to reiterate thet 8 10-306 is not gpplicableto hogpita recordslike
thosein this case.*

Atgpproximatdy 1:30am. on August 12, 1994, Respondent, William Dunlock Bryant, wasdriving
northbound on Interstate 95 near White Marsh, aong with one passenger, Gertrude O’ Boyle. The speed
limit on thet particular sretch of highway wasfifty-fivemiles per hour and therewerefour lanes of traffic
ineach direction. Respondent passed another vehidetravding in hislane, containing Mark Williams, the
driver, and Brian Shillman, apassenger. Shillman estimated thet Respondent waas driving between seventy
and saventy-fivemilesper hour. Williamsesimated thet Respondent was driving between seventy-fiveand
eighty milesper hour. According to Shillman, goproximately one-hdf tothree-quartersof amilelater, the
tail lights of Respondent’ s car veered toward the center wall, and the car crashed in a spray of debris.

Police Sergeant Denard Allen arrived a the scene and found Respondent in his car attempting to
awaken O Boyle. Sergeant Allentestified thet therewasastrong odor of dcohol coming fromtheinterior
of the vehicle, dthough he could not tell whether it was coming from Respondent or O’ Boyle. Sergeant
Allen asked Respondent if he had been drinking, and Respondent responded thet he had had abeer during

theday. Because Respondent wascomplaining of chestinjuries, Sergeant Allendid not ask himto parform

"Whilewe affirm the Court of Specid Appeds decision reversing Respondent’ s convictionsfor
homicideby motor vehidewhileunder theinfluence of dcohol and driving under theinfluence of acohol
on other grounds, we note that Maryland Code (1973, 1998 Repl. Vol., 2000 Supp.) § 10-306 of the
Courtsand Judicid Proceadings Artidleisnot gpplicableto thiscase. Sections 10-302 — 10-309 pertain
to compulsory chemicd testsadministered by law enforcement personnd for the purpose of determining
asuspect’ shlood acohol concentration. These sections do not gpply in acase, such asthis, wherethe
blood sampleistaken by hospita personnel for the goparent purposeof medicd trestment. See Satev.
Moon, 291 Md. 463, 436 A.2d 420 (1981).



any field sobriety tests.

A paramedic, Jennifer Jordan, arrived at the scene of the accident and began to care for
Respondent, whowasdlill seated inthedriver’ sseet of thecar. Paramedicsfrom another ambulancewere
attendingto O’ Boyle. Jordan testified that Respondent had difficultly remembering the events of the
accident, that his speech seemed asif hehad been drinking, and that he ssemed allittle bit dow to respond.
She noticed that his bresth smelled like a cohol and asked him if he had been drinking. Respondent
responded that he had had two “Californiaiced teas’ that evening.

Respondent and O’ Boylewere trangported to the University of Maryland Shock TraumaUnit.
A sampleof Respondent’ sblood wastaken at 3:10am. for atoxicology screen. Respondent wastrested
and released on the morning of the accident. O’Boyle died as aresult of her injuries.

On December 11, 1998, Respondent wasconvicted by ajury inthe Circuit Court for Batimore
County of homicide by motor vehiclewhile under theinfluence of dcohal, driving under theinfluence of
acohol, negligent driving, driving at unreasonable speed, and failure to control speed. Thejury found
Respondent not guilty of automobile mandaughter, homicideby mator vehidlewhileintoxicated, driving
while intoxicated, reckless driving, and unsafe lane change.

Attrid, the Stateintroduced atoxicol ogy report fromthe Universty of Maryland Medicd System.
Thereport had Respondent’ snameonit, and it indicated that the blood specimen had been received on
August 12, 1994 &t 3:10 am. and that testing had been completed on August 16, 1994 a 2:45am. The
toxicology report showed ablood a cohol concentration of 216 milligramsper deciliter. Attachedtothe
front of thetoxicology report wasacover |etter Sgned by the Director of Medicad Record Servicesand

the Custodian of Records for the University of Maryland Medical System, which read as follows:
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Thisisto certify that the enclosed medical records are an accurate
reproduction of themedical records pertaining to patient WILLIAM
BRYANT, which are created and kept during the normal course of
business. Theserecordsare housed in the Medica Record Services
Department of theUniversty of Maryland Medicd Sysemfromthetime
of patient discharge or rlease. Both inpatient and outpatient recordsare
housed in one medical record.

Tothebest of my knowledge, these are the complete medical records of
this patient.

Defense counsd argued that the custodian’ s statement wasinsufficient toform a proper foundation for
authenti cation asabusinessrecord under Rule5-902 and that the document did not contain sufficient
identifying information to establish Respondent as the patient to whom the report referred.
Over defense counsdl’ sobjection, thetria court admitted the toxicology report asabusiness
record. The court found that the cover |etter from the University of Maryland Medica System was
sufficient authentication of the toxicology report and that thetestimony of Dr. Barry Levine, Chief
Toxicologig for theMaryland Office of the Chief Medica Examiner, wassufficient to establish that the
report waskept intheregular course of business, that thetoxicology screen of Respondent’ sblood was
pathologically germane to treatment, and, thus, that the requirements of admissibility were established.
Petitioner arguesthat the cugtodian’ s certification of thetoxicology report in this case, dong with
Itscontents, condtituted asufficient evidentiary foundation to authenticateit properly asabusinessrecord.
Petitioner maintainsthat the custodian was quaified to authenti cate the contents of thereport -- that she
could attest to the timethat the report was mede and had sufficient persond knowledge of themattersthat
itcontained. Petitioner dso maintainsthat thereport itsaf containsevidencethat it wastimey, made by

aperson with knowledge of itsmatters, and kept condstent with the hospital’ sregular course of business.
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Respondent countersthat the report was not adequatdy authenti cated with respect to thetime thet
it was made, the person who madeit, and the form of the certification provided by the hospita records
cudtodian. He dso arguesthat thetrid judge sadmission of the toxicology report in evidence without
proper foundation or indicia of reliability denied him his right of confrontation.
Resolution of theissues presented in thiscase requires usto congder two rdated rules of evidence
— Rule5-803(b)(6) and Rule 5-902(a)(11). Rule5-803 setsforth severd exceptionstotheruleexcuding
hearsay that do not require the unavailability of the dedarant in order for the declaration to beadmissible.
Rule5-803(b)(6) addressesthe busnessrecords exception to the hearsay rule. Thet ruledatesasfollows
Thefollowing are not excluded by the hearsay rule, even though the
declarant isavallableasawitness. . .. A memorandum, report, record,
or datacompilation of acts, events, conditions, opinions, or diagnosesif
(A) itwasmadeat or near thetimeof the act, event, or condition, or the
rendition of the diagnosis, (B) it was made by apersonwith knowledge
or frominformation transmitted by apersonwith knowledge, (C) it was
made and kept in the course of aregularly conducted busness activity,
and (D) theregular practice of that busnesswasto make and keep the
memorandum, report, record, or datacompilation. A record of thiskind
may be excluded if the source of information or the method or
drcumdances of the preparation of therecord indicatethat theinformation
in the record lacks trustworthiness.
Rule 5-803(b)(6). The authenticity requirementsfor the admissbility of abusnessrecord are set forth
withintheruleas(A) through (D). Therearetwo waysthat the necessary evidentiary foundation for
admitting businessrecordsmay beestablished: by extring c evidence (usudly livewitnesstestimony)
regarding the four requirements of Rule 5-803(b)(6) or by “ sdf-authentication” pursuant to Rule 5-
902(a)(11).

Rule 5-902, which was adopted by the Court of Appedsin 1994, stsout the dass of recordsfor
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which extringc evidence of authenticity isnot acondition precedent to admissibility. Rule 5-902 was
modeled on a1986 amendment to the Uniform Rules of Evidence, see UNIF. R. EvID. 902(11), which
added aprovisonfor thesdf-authentication of certified copiesof busnessrecords. Uniform Rule902(11)
wasbasaed onthefederd statute providing for thesdf-authenticationin crimina proceedingsof certified
copiesof foreign records of regularly conducted activity. See 18 U.S.C. 8 3505 (1988); LynnMcLain,
SHf-Authentication of Certified Copies of Business Records, 24 BALTIMORE L. REV. 27, 27-
28, 36-37 (1994). It extended thegpplicability of the certification by affidavit to domestic busnessrecords
inbath crimind and avil procesdings. SeeMcLan, supra, a 28. Rule5-902 wasdesgnedintheinterest
of judicid economy to diminatethe need to call foundation witnessesfor evidencethatissolikely tobe
authentic that extrinsic evidence is unnecessary. Seeid. at 32.

Rule 5-902(a)(11) creates an dternative method for authenti cating business records without
requiring thelive testimony of therecordscustodian. It dlowsproof, by certification, of the samefactsto
which awitnesswould have been reguired to tedtify in court to lay the foundation for the hearsay exception
attrial. Seeid. at 51. That rule provides asfollows:

Theorigina or duplicate of arecord of regularly conducted business
activity, within the scope of Rule 5-803 (b)(6), which the custodian or
another qudified individud certifies(A) wasmade, a or near thetime of
the occurrence of the mattersset forth, by (or frominformation tranamitted
by) apersonwith knowledge of thosemetters, (B) ismadeand keptinthe
course of theregularly conducted busnessactivity, and (C) wasmadeand
kept by theregularly conducted business activity asaregular practice,
unlessthe sources of information or the method or circumstances of
preparation indicate alack of trustworthiness. . . .

Rule5-902(a)(11). “Certification,” asthat term isemployed in Rule 5-902 with respect to domestic

records, requires“awritten declaration under oath subject to the pendty of perjury.” Rule 5-902(b).
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Proper catification, under Rule5-902(a)(11), establishesaprimafaciefoundation for thebusnessrecords
exception. See McLain, supra, at 34.

Inthiscase, thetrid judgeerred in admitting thetoxicology report without an adequateevidentiary
foundation to authenticateit. The* certification” attached to the toxicology report doesnot, onitsface,
meet the requirements of Rule5-902(a)(11).2 Firg, it isnot under oath subject to the pendty of perjury.
Second, the custodian never catified thet the report was made a or near thetime of the occurrence of the
mettersthet it setsforth by aperson with knowledge of those matters or that it was made and kept by the
regularly conducted busnessactivity asaregular practice. Evenif Petitioner iscorrect thet the custodian
of records had sufficient persona knowledge to certify the authenticity of the toxicology report, the

custodian failed to do soin the cover letter presented.? Since the foundationa reguirements of Rule 5-

ANVepoint out that the custodian’ s* certification” inthis case conformsexactly to thereguirements
of the custodian’ scertificatein Maryland Rule 3-510(h), the rule governing the admission of hospita
recordsin civil actionsin the Digtrict Court. That rule allows a hospital that has been served with a
subpoena ducestecumfor patient recordsto ddliver copies of the recordsto the Clerk of the District
Court with “acertificate of the custodian that they arethe complete recordsfor the patient for the period
desgnated in the subpoenaand that the records are maintained in the regular course of business of the
hospitdl.” Rule3-510(h). It would ssem that, in this case, the hospital records custodian Smply followed
thewrong rule. Cf. Maryland Code (1996, 1998 Repl. VVal., 2000 Supp.) § 10-104 of the Courtsand
Judida Proceedings Artide (providing an dternative method of authenticating medicd recordswithout the
testimony of ahedth care provider or custodianin certain aivil actionsfor persond injuriesand insurance
benefits).

*The United Sates Court of Appedsfor the Third Circit, ininterpreting Federd Rule of Evidence
803(6), thefedera businessrecordsexception to the hearsay rule, hasaso held that, even though a
noncustodid witnessor documentary evidencemay lay thefoundation for admisson of records, thewitness
or document still must attest to each of the foundational elements of the rule. The court noted:

While anoncustodial witness such asagovernment agent, or even
documentary evidence, may be used to lay thefoundation required by
Rule 803(6), that witness or those documents must gill demondrate thet
the records were made contemporaneoudy with the act the documents
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902(a)(11) apply to the certification by the custodian, not to evidence contained in the document
seeking to be admitted, this deficiency isfatal to any self-authentication under Rule 5-902.

Furthermore, thetoxicology reportisambiguous, a best, with regard toitstimdinessand to the
persond knowledgeof the personwho madethereport. Thereport indicatesthedatethat Respondent’s
blood sampleswererecaved and the date that the testsswerecompleted, i.e., four dayslater, but thereis
no indication onitsface of when thereport was actualy made. 1naddition, thefact that there gppear to
beinitidsinthetwo spacesmarked“IDENTIFIED BY” and“ANALY ST” isinsufficdent evidenceto prove
that the report was made by a person with knowledge of the matters that it contains.

Our inquiry, however, does not end with theinagpplicability of Rule5-902. Thefallureof the cover
| etter to establish asufficient foundation for self-authenti cation pursuant to Rule 5-902 does not exclude
authentication of thereport by extringic evidence. See Rule803(b)(6).* At trid, the Satecdled Dr. Barry
Levine, Chief Toxicologist for the Office of the Chief Medicad Examiner for the State of Maryland, who

isdsoonthefaculty of theUniverdty of Maryland, to tedtify regarding theresultsof thetoxicology screen.

purport to record by someonewith knowledge of the subject matter, thet
they weremadein the regular course of business, and that such records
wereregularly kept by thebusiness. . .. Here, Agent Wolverton did not
purport to havefamiliarity with therecord-keegping systemof the banks,
nor did he attest to any of the other requirements of Rule 803(6).
Therefore, asproponent of theevidence, the Government hasfaledtolay
a proper foundation as required by the business records exception.

United Satesv. Pelullo, 964 F.2d 193, 201-02 (3" Cir. 1992).

“Whilethe usud method of extrinsic authentication under Rule 803(b)(6) isby in-court tesimony
by therecordscugtodian, bus nessrecords can d o sometimesbeauthenticated by arcumdantid evidence
of the manner of creation and nature of the document involved. See Attorney Grievance Comminyv.
Keister, 327 Md. 56, 74-75, 607 A.2d 909, 918 (1992); Pine S. Trading Corp. v. Farrell Lines,
Inc., 278 Md. 363, 373, 364 A.2d 1103, 1110 (1976).
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While conceding that he could not testify regarding pathological germaneness, Dr. Levine tedtified thet it
was routineto collect specimensfor acohol and drug screening in al shock traumacasesin order to
determine possibleintoxication and probable trestment. He dso tedtified that he wasfamiliar with the
clinica |aboratory proceduresof thehospital and that thereport wasmadein theregular courseof business
of thehogpitd. Nonetheless, Dr. Levine never testified that the report was made a or near the time of
thetests or that it was made by a person with knowledge, as Rule 5-803(b)(6) requires. Therefore, his
testimony a so wasinadequate to establish the necessary evidentiary foundation to admit thetoxicology
report. Asaresult, the Court of Specid Apped swas correct in concluding thet the toxicology report was

not properly authenticated as a business record and that the trial court erred in admitting it.”

*Aswe reach this conclusion on the basis of the plain meaning of the Maryland Rulesand the
Maryland commonlaw of evidence, weshd | not address Respondent’ sright of confrontation daim under
U.S. ConsT. amend. VI and MD. DECL. OF RIGHTS art. XXI. See, e.g., Hillard v. Sate, 286 Md.
145, 150 n.1, 406 A.2d 415, 418 n.1 (1979); Satev. Raithel, 285 Md. 478, 484, 404 A.2d 264, 267
(1979) (upholding well-settled judicial principle of not deciding constitutional issues unnecessarily).

Generdly, hospitd recordsmay beadmitted under the businessrecordsexceptiontothehearsay
rule, Rule 5-803(b)(6). See Satev. Garlick, 313 Md. 209, 216, 220, 545 A.2d 27, 30, 32 (1988)
(applying Maryland Code (1973, 1998 Repl. Val., 2000 Supp.) § 10-101 of the Courts and Judicid
Proceedings Article, the statutory business records exception to the hearsay rule enacted prior to the
adoption of Rule5-803(b)(6) by the Court of Appeals). Inorder for hospital recordsto be considered
records of regularly conducted business activity, however, and therefore presumptively reliable and
trustworthy, therecords must be generated aspart of the hospitd’ sregular course of trestment —i.e.,
pathologicaly germaneto the patient’ s care and not developed for the purposes of litigation. Seeid. at
221-23, 545 A.2d at 33; Jonesv. Sate, 205 Md. 528, 532, 109 A.2d 732, 734 (1954).

Weds0 do not reach Respondent’ sargument that the toxicology report was not pathologically
germaneto histreatment becauseit wasnot completed until severa daysafter hewasdischarged fromthe
hospital and only after arequest for recordsfrom the State’ s Attorney’ s Office. Compare Moon v.
Sate, 300 Md. 354, 370-72, 478 A.2d 695, 703-04(1982) (holding that, sincereiability of blood test
resultswas questionable because they lacked the Petitioner’ s name and there was athree-day delay
between collection of the sample and testing, and Snce the technician was available to tedlify, it was error
not to requirelivetestimony for admisson) with Garlick, 313 Md. a 226, 545 A.2d a 35 (holding that,
sncelaboratory test resultshed facid indiciaof rdligbility and werekept intheregular course of trestment,
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The State contendsthet, evenif the admisson of the toxicology report waseror, it was harmless
error. Onceerror hasbeen established inacrimind case, the State bearstheburden of proving, beyond
areasonabledoubt, that the error did not contribute to the guilty verdict inany way. SeeDorseyv.
Sate, 276 Md. 638, 659, 350 A.2d 665, 678 (1976).

Thetoxicology report indicated that Respondent had ablood acohol concentration of 216
milligrams per deciliter. Dr. Levinetedtified that a.216 blood d cohol concentrationwould correspond to
consumption of aminimum of ninestandard drinksfor anindividud of Respondent’ ssze. Heasotedtified
that, with a.216 blood a cohol concentration, “dl individuas’ would havea* severeimparment dueto
doohd.” Hetedtified spedficdly thet “dl individudsare severdy intoxicated & .216" and that suchablood
aoohal levd would negetively effect judgment and decison-making ability and thet vison and multitasking
ability would be impaired.

While there was other evidence that tended to prove that the defendant was intoxicated and/or
under theinfluence of dcohal a thetime of the accident, we cannot cond ude beyond a reasonable doulbt
that the error in admitting the toxicology report did not inany way contribute to the verdicts. See Krauss
v. Sate, 322 Md. 376, 587 A.2d 1102 (1991) (holding that error in admitting the defendant’ srefusal to
take a breathalyzer test was not harmless).

JUDGMENT OF THE COURT OF SPECIAL APPEALS
AFFIRMED, WITH COSTS.

thetechnican’ stestimony was not required to admit them). Therecord inthiscaseisinsufficient for usto
determinewhether thetoxicol ogy report was pathologically germaneto Respondent’ strestment and,
therefore, rdiable. Moreimportantly, we do not reach theissue of whether thereport isadmissbleasa
busnessrecord, Sncewehavefound thet it waserror to admit it in evidence asit had not been properly
authenticated either by the cover letter or the testimony of Dr. Levine.



