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Thi s expedited appeal has been brought by the State pursuant
to Maryland Code (1974, 2002 Repl. Vol., 2003 Supp.), 812-
302(c)(3)(i) of the Courts & Judicial Proceedings Article
(“C.J.”).* The State challenges the order of the Grcuit Court for
Cecil County, suppressing contraband and over $175, 000 recovered
during a warrantl ess search of a vehicle driven by Yerson Rafael
Cabral, appellee. The search was conducted during a traffic stop,
after a trained canine alerted to the presence of drugs in the
vehi cl e.

The State asks one questi on:

Did the notions court err by granting the notion to

suppress because the alert by the trained and certified

drug dog in this case provi ded probabl e cause to conduct

a warrantless search of Cabral’s vehicle?

The primary issue posed by the State requires us to consider
whet her probabl e cause to search a vehicle is underm ned because of
“the possibility that a drug dog could alert on residual odor....”
Wil e challenging probable cause, appellee contends that the
circuit court properly granted the suppression notion because the
State did not satisfy the best evidence rule; it was unable to play
for the court the trooper’s digital recording of the traffic stop.

For the reasons set forth below, we shall reverse and remand.

FACTUAL SUMMARY

Cabral was charged with possession of heroin with the intent

! Pursuant to C J. 8§ 13-302(c)(3)(iii), we are required to
render our decision within 120 days of the filing of the record in
this Court. As the record was filed on May 21, 2004, our ruling
had to be rendered by Septenber 20, 2004. Accordingly, on
Sept enber 9, 2004, we filed an order reversing the circuit court.
This opinion foll ows.



todistribute, and with follow ng “anot her vehicle too closely....”
Thereafter, he noved to suppress the evidence seized from his
vehicle during a warrantless search. An evidentiary hearing was
held on February 20, 2004, and on March 17, 2004. A summary of
what transpired at the hearings now foll ows.

On August 28, 2003, Trooper First Cass Christopher Spinner
was assigned to the Interstate Crimnal Enforcenent Team Between
2:45 p.m and 3:00 p.m on that date, he effected a traffic stop of
a Mercury Villager mnivan on Interstate 95 in Cecil County,
because it was foll ow ng anot her vehicle too closely. Appellee was
the driver of the vehicle and he was acconpani ed by one passenger.

Trooper Spinner testified that he “advised” Cabral of “the
reason for the stop.” Upon request, Cabral produced his driver’s
i cense and vehicle registration, which reveal ed that “the vehicle
was registered to a third party.” Spinner “noticed that [Cabral]
was breathing very heavily and his chest was rising and falling
qguickly and his hands were shaking as he gave [Spinner] his
driver’s license and registration.” Spinner recalled “sonme other
interesting things.” He noted that “there was a single key in the
ignition, no other keys on the key ring, and there were sone punp
air fresheners throughout the vehicle as well as a strong odor of
air freshener comng fromthe vehicle.”

After Cabral produced his driver’s |icense, Spinner “[a]sked
himto remain in the vehicle while [he] went back and prepared the

paper wor k. ” Spinner also called for assistance. Shortly



t hereafter, Troopers Catal ano and Connor responded to the | ocati on,
arriving at “just about the sanme tine.”? At that point, Spinner
“was beginning to fill out the paperwork necessary for the warning
as well as calling inthe license and registrati on checks.” Spi nner

added that, when Trooper Catal ano arrived, he (Spinner) “was still

waiting on the checks and attenpting to conplete all the
paper wor k. ”
Spi nner “advi sed” Catal ano of his “initial observations.” As

Spi nner continued to work “on the warning,” and while “waiting on
t he checks,” Connor spoke to the driver and Catal ano “conducted a
K-9 scan of the van....” The K-9 scan of the vehicle “result[ed]
in a positive K-9 alert.” In his testinony, Spinner nade clear
that, when the dog alerted, he “was still working on the warning”
and had not yet finished the “license and regi strati on check.” The
followi ng colloquy is pertinent:

[ PROSECUTOR]: And as far as the license and registration

check that you were conducting, is that the standard

operating procedure in making a traffic stop on

Interstate 957

[ TROOPER SPINNER] : Yes, it is.

* * %

[ PROSECUTOR] : Okay.... You hadn't received the results
of that [license and registration] check at the tine that
the dog al erted?

[ TROOPER SPI NNER]: No, | had not.

Based upon the al ert, Spinner and Connor searched the vehicle,

2 Nei t her Spinner, Catal ano, nor Connor testified to the tine
of their arrival.



while Catalano remained with the driver and the passenger “for
their safety and ours....” During the search of the vehicle, the
troopers spotted “a hidden conpartment in the driver’s side panel
of the vehicle,” from which they recovered $178,840 in United
States currency and “three conpressed pellets” of heroin.

On cross-exam nation, Trooper Spinner testified that he had a
DVD canmera in his patrol car, which he activated during the stop.?
However, he did not have the DVD with him at the February 2004
heari ng. Al t hough Spinner offered to retrieve the DVD from his
vehicle, the State did not have the equi pnent needed to play it.

State Trooper First C ass Joseph Catalano testified that he
was assigned to the Maryland State Police Special Operations
Section, K-9 Division. He had been a K-9 handl er for approxi mately
one year prior to the date in question. According to Catalano, his
dog, Bruno, was trained to detect the odor of various Schedule II
i1l egal drugs, including heroin, cocaine, and marijuana. Mbreover,
Bruno was up-to-date on the requisite retraining and
certifications, and had been successful in the field in the year

prior to the stop. Accordingly, the State offered Bruno as an

“expert in detection of controll ed dangerous substances.”* Defense

3 “DVD" refers to “digital video disk.” MERRI AM- VEBSTER'’ S
CoLLEG ATE DicTionary (2003), at 389. “Digital Video Disk” is defined
as “an optical disk using such a format and contai ni ng esp. a vi deo
recording (as a novie) or conputer data.” MRR AM WEBSTER S COLLEG ATE
D ctionarY (2003), at 389.

“*We refer to the follow ng coll oquy:

(conti nued...)



counsel objected, and was permtted to conduct voir dire.

During voir dire, Catalano testified that in 2002 he and Bruno
“initially went through an 11-week course” and, at the end of that
course, Bruno was certified. Moreover, Bruno was recertified in
Novenber 2003. In addition, Catalano explained that they “go
through a 24-hour of nonthly training and then an [sic] every
quarter we go through, like, a certification training.” Catalano
claimed that Bruno is unable to detect prescription drugs, such as
Codei ne, Oxycontin, or Oxycodone.

Cat al ano explained that Bruno alerts by “pawfing] at the

direct odor of the source [sic]. That’s one of his behavior
changes. Then it’'s followed by he sits. That’s his final
response.” As to Bruno’'s ability to detect illegal drugs, Catal ano
testified:

Bruno’ s never had a fal se positive, | guess. | nean

he’s never alerted false. He never fal sed on anything.

* * *

In training he's never falsed. Werever he alerts
there’s a drug. He’s never alerted to, say, a blank
vehicle. Qut on the street there's been tines where he’'s

4(...continued)
[ PROSECUTOR]: Your Honor, | would offer Bruno as an
expert in detection of controlled dangerous substances.

[ APPELLEE' S COUNSEL]: 1'm going to object, Your Honor
unless | can do sonme voir dire in regards to the
trai ni ng.

THE COURT: Go right ahead.

Later, in its ruling granting the suppression notion, the
court rejected Bruno and his handl er as experts.

5



alerted and the trooper searching that vehicle has not
found the drug. That’s not saying that there wasn't a
drug there previously.

* * %
O even - - or if that trooper found the drugs in
the car, 1’ve had people admt that - - sone people admt

they were snoking marijuana in the car a day or two
prior, maybe earlier that day.

O significance here, Catal ano agreed that, even if drugs were
no |longer present in a vehicle, Bruno could alert to a residua
odor. | ndeed, Catal ano acknow edged that “there have been alerts
by Bruno previously where there hadn’t been drugs in the car,” but
drugs had been in the vehicle up to 72 hours prior to the scan. The
following colloquy is pertinent:

[ APPELLEE’ S COUNSEL]: Woul d [ Bruno] he be able to detect
CDS that were present in the vehicle in the past; in
ot her words, that weren't there on that day that may have
been there in the recent past?

[ TROOPER CATALANQ : Typically the way we're trained is
that the vehicle has no drugs init at all, the residual
odor of a drug can last up to 72 hours.

[ APPELLEE’ S COUNSEL]: So he would have alerted if drugs
would have been there in the 72 hours that give off an
odor that he’s been trained for?

[ TROOPER CATALANQ : He could, he could show an
indication.

[ APPELLEE’ S COUNSEL]: Ckay. Wbuld he also have alerted
I f the passenger and or driver, let’s say, would have - -
t he passenger on this day woul d have had drugs on their
person and gotten out of that vehicle and you run a scan
on the vehicle, could there still be an alert?

[ TROOPER CATALANQ: If there was a drug in there within
72 hours or recently, a residual odor in that vehicle.

[APPELLEE'S COUNSEL]: So in other words, if sonmeone
snoked marijuana there the day before, let’s say, and

6



there still could be a residual odor?

[ TROOPER CATALANQ : That's correct.

[ APPELLEE'S COUNSEL]: O if a passenger had been in the
vehicle, gotten out of the vehicle and gone sonepl ace
el se, [sic] still could be a residual odor is it [sic]
fair to say?

[ TROOPER CATALANQ: That’'s correct. That’s what |'m
tol d.

(Enmphasi s added).

During voir dire, Catalano al so testified about what occurred
on the date in question. He stated:

On this date | circled Bruno around the vehicle. Bruno

approached the driver’s side front door; and at the rear

portion of that front door Bruno kicked his head back,

whi ch indicates to ne that he caught an odor of a, one of

the drugs that he’s trained in. He kicked back. He ran

hi s nose al ong the seamof that door. He started paw ng

at the door and then he went into a sit.

State Trooper First Cass Christopher Connor testified that
he “advi sed” Cabral that they had “located a fal se conpartnent [in
the vehicle] and that we were attenpting to access it and | asked
for his cooperation.”® Cabral then spoke in Spanish to his
passenger, and reported to Connor that “the conpartnent was broken
and that it would not open.”

Appel l ee did not testify or call any witnesses. The hearing

was continued, however, in order to allow the State to play the

digital recording of the traffic stop. The court said: “I think

° On cross-exam nation, Connor testified that, prior to
di scussing the conpartnment with appellee, he did not advise
appel l ee of his Miranda rights. See Miranda v. Arizona, 384 U.S.
436 (1966).



it’s good to see the order of events, all that.”

When the hearing resuned on March 17, 2004, the prosecutor
expl ai ned that he had issued a subpoena to the State police “for
production of the equipnment necessary to play that CD."© In
addition, he reported that an “unsuccessful” attenpt was nmade to
transfer the CD to “VHS format.” Further, the prosecutor stated
that an attenpt was “nmade to transfer it to a CD that would play
[on] a computer,” but that effort also proved “unsuccessful” and
caused “sone damage to the cassette format.”

The prosecutor also informed the court that he and defense
counsel “had the actual CDitself” that norning, and “tried to play
it” on a court conputer, but they were “unable to do [so],” despite
the aid of “one of +the resident conputer gurus in the
courthouse....” The follow ng coll oquy ensued:

[ THE COURT]: Well, | nmean | would certainly want to know
why this CD can’t be pl ayed.

[ PROSECUTOR]: Well, Your Honor, | don’t know. | nean |
know -- | believe that we mde the best good faith
efforts we can naeke to try to get it into a posture of
playing it for the Court and counsel. |’ m saying, you
know, it’s kind of |ike any other evidence that in the
absence occurred, and the question is is there an
expl anation for the absence. |’ve given the Court the
expl anation that has been given to ne.

[THE COURT]: | understand that. That's all you have.

[ PROSECUTOR]: Well, all I'msaying is that at this point

6 The parties interchangeably referred to a DVD and a CD.
“CD’ refers to “conpact disc.” MERRI AM WEBSTER' S COLLEG ATE DI CTI ONARY
(1993), at 183. “Conpact disc” is defined as a small plastic
optical disc, which comonly contains recorded nusic or conputer
data. MERRI AM WEBSTER S COLLEGI ATE DI CTI ONARY (1993), at 233.
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it appears that soneplace in the process, | nean -- and
|’m only assum ng now, but it appears soneplace in the
process, in essence, that CD was destroyed from the
perspective of not being able to play it back. | got a
physi cal CD and, again, [defense counsel] and | both
handl ed that thing trying to get it to play ... but we
haven’t been able to do that.... [My position wuld be
that there’s no, there’s no inference that coul d be drawn
adverse to the State sinply because we have been unabl e
to produce that CD

Def ense counsel acknow edged that he had spoken “directly”
with the “conputer guru in the courthouse,” and “it appeared” that
the CD was “absolutely blank.” Nevertheless, he argued: “[I]t’s
t he defendant’s position in this case that there is evidence out
there that's available; it just is the state has placed it into a

format that they can’'t reproduce it for us to look at. As a result

of that, I'mseverely - - ny client is severely prejudiced.” The
court replied: “You have a right - - the law is clear, it’'s
consi dered the best evidence rule and it’s going to be - - if you

want it in, it’s goingto be the [S]tate’ s burden to show and prove
by evidence that it can’t be used....”

The court indicated that it wanted “to hear evidence fromthe
[S]tate [police] about why that thing is not available.” Then, the
court recessed to allowthe State to procure an “external drive,”
whi ch the prosecutor thought m ght enable himto play the digital
recording. Although the drive was brought to court, the State was
still unable to play the recording. The prosecutor explained:

... First Sergeant Davis of the Maryland State Police

brought up here to Cecil County an external drive, which

was thought to be able to play the DVD. | mght add

First Sergeant Davis doesn’'t have any expertise in
conputers. He was sinply the chauffeur for bringingthat

9



up here, Your Honor. Again, | apol ogi ze. So, First
Ser geant has no conputer expertise. He brought the drive
up here.

We went upstairs to the conputer personnel for the
county; and Chris, the head of the conputer operations,
has indicated that he's tried every way possible to
actually view this DVD today and it just can’t be done.
We're not sure whether it’s the external drive, whether
it'’s the DVDitself, but in any event, it’s inpossible to
do that.

Accordi ngly, Trooper Spinner was recalled. He testifiedthat,
at the time of the traffic stop, his vehicle was equipped with a
recordi ng device known as “Custom el ectronics digital eyew tness,
whi ch records on a DVD RAM "7 |t records “both visual and audio.”
The follow ng colloquy is pertinent:

[ PROSECUTOR]: You're aware that when we were here for

court on the notions hearing the last tine around, you

i ndi cated that you were unable to play that DVD on a

standard conputer DVD drive; is that correct?

[ TROOPER SPI NNER] : That’'s correct.

[ PROSECUTOR]: Subsequent to that hearing did you have

occasion to deliver that CD or DVD to other Maryl and

State Police personnel for purposes of copying it on to

a mediumthat we could use here?

[ TROOPER SPI NNER]: That’'s correct, | did.

[ PROSECUTOR] : Ckay. Now, once you delivered that, the

only other information you have about it is what was

related to you by others; is that correct?

[ TROOPER SPI NNER]: That’s correct.

[ PROSECUTOR]: kay. What were you told, though, wth
respect to what had occurred with that DvD?

™RAM or “Random-access nenory” is defined as “a conputer
menory that provides the main internal storage available to the
user for prograns and data.” MeRRI AM WEBSTER' S COLLEGI ATE DI CTI ONARY,
967.

10



[ TROOPER SPINNER]: | was told that the DVD was taken to
headquarters and that they were unable to make a copy of
it there.

[ PROSECUTOR]: Was there any indication as to why they
were unabl e to?

[ TROOPER SPI NNER]: No, there was not.

[ PROSECUTOR] :  Ckay. Excuse ne. The DVD that we're
tal king about here, have you had occasion to actually
| ook at that DVD; that is, to see the i nages recorded on
t hat ?

[ TROOPER SPINNER]: | have viewed themonly in nmy patrol
car while the DVD was still in the recording unit in ny
trunk. Since it has been changed out, |I’ve not viewed it
since then.

* * %

In nmy patrol car | have the ability to rewind and
play it again to viewwhat’s been previously recorded, so
| did so with this stop. And since then | have not
viewed this particular stop in the external drive, you
know, in any other manner.

* % %

| did see it playing [in the patrol car] because |
took notes fromthat reference to ny report.

[ PROSECUTOR]: And now today - - |I’m sorry, backing up.
Once you had turned that DVD over to other [Maryl and
State Police] personnel to try to copy, did there cone a
ti me when you got back your original DVD?

[ TROOPER SPI NNER] : Yes, | did.

[ PROSECUTOR]: And you have that with you today?

[ TROOPER SPI NNER] : Yes, | do.

[ PROSECUTOR] : And have we attenpted today to try to view
that through the nedia players available within the
court house?

[ TROOPER SPI NNER] : Yes, we have. W tried not only the

court conputers here at the Crcuit Court, we also tried
attaching the external drive that was rel ayed up here by

11



First Sergeant Davis, and all those attenpts were
unsuccessful .

According to Spinner, the DVD recording began within seconds
of when Spi nner activated his energency equi pnent to effectuate the
traffic stop of Cabral’s vehicle. Spinner testified that the
recording would have shown his comunications, the arrival of
Connor and Cat al ano, their conmuni cations with the occupants of the
vehicle, as well as the K-9 scan by Bruno. The recording al so was
time stanped, so that it woul d have shown the tinmes associated with
t he stop.

After Spinner testified, the foll ow ng exchange occurred:

[ PROSECUTOR] : Your Honor, well, | would ask if M. Riddle
iswilling to stipulate that he acconpani ed us upstairs
through the attenpts to view this through the conputer
peopl e.

[ THE COURT]: Then you don’t have to call them

[ APPELLEE’ S COUNSEL]: Yeah, oh, | agree with you; | was
upstairs with him Chris, the person that was the tech
guy up there, did all that.

[ THE COURT]: GCkay. Conmput er people up there and they
couldn’t play it.

Appel l ee’s counsel then noved to strike the troopers’
testimony, on the ground that the recording was the best evidence
of the stop, and woul d have reveal ed whet her appel |l ee was fol | ow ng
a vehicle too closely; the conmuni cati ons between the officers; and
the tine frame fromthe stop to the K-9 scan. Appellee’ s counsel
al so asked the court to suppress “the stop of the vehicle, the
search of the vehicle, and any statenents ny client gave.”

In response, the State asserted “that [the] videotape or DVD

12



recording of a stop is not the best evidence. That is supplenental
evidence to what he testified to fromthe stand.” Further, the
State argued: “The best evidence rule is that if you can’t produce
the best evidence available in the way of docunentary evidence,
that if you can show the reason for the absence of that best
evi dence, then you can go ahead with the secondary evidence.”
Moreover, the State noted that there are instances when the
“equi prment doesn’t work, is nmuffled or is not clear,” or “people
bl ock the view of sonme of the things that are going on around a
vehicle in these types of stops.”

The court ruled fromthe bench:

Vell, here’s what | find is that the best evidence

rule inthis case woul d be the tape. And not through any

fault of [the prosecutor] and, fromwhat |I’ve heard, no

fault of Trooper Spinner, that CDis not available to the

Court, and there’s been absolutely no reason gi ven about

why it’s not available. That was given to third parties

and in the state police. They ve had plenty of tine - -

and | know [the prosecutor] put sonething on about this

before. They've had plenty of tine to come up here and
expl ain exactly what happened, why that CD wll not

operate. | get no explanation at all other than the fact
it won't operate. And | can't, certainly can’'t bl ane
[the prosecutor] or Trooper Spinner. They’'re not

conmput er geni uses and neither is the first sergeant, but
that is the best evidence. And the next thing here, |
just have no reason at all for it not being able to be
pl ayed.

The next thing here is kind of a, |I don’'t know if
it’s necessary of [sic] the outcone of the case, but the
testinmony of the K-9 handler is that the K-9 alerted.
And he’s only had one year experience; can be based on
ei ther drugs being there or drugs having been there in
the last 72 hours, and there’s not one iota of evidence
to indicate any difference between how the dog alerts.

And 1’1l say for future cases, because it’s not
before nme in this case, but there’s been testinony by

13



other officers that a dog alerts to a | ot of other things
besides this, too. I don't find under these
circunstances that the K-9 or the handler are even
experts, because although they weren't - - wasn't
required in detail, but it was sonmewhat, they don’t know
what the dog will alert to, what it will not alert to,
what ot her kind of substances can cause the alert, and
ot her troopers have testified in other cases that just

| egal drugs with opiates in themcan cause alert. | just
think it’s sonething the state police need to take up
with.

And | don’t find under those circunstances that

either the trooper or the dog under those circunstances
are experts in being able to tell are [sic] there drugs
presently avail able, are present in the vehicle at the
time of the alert. And based on that, |I’mgranting the
notion for - - the notion to suppress evidence.

After the court ruled, the follow ng col |l oquy ensued:

[ PROSECUTOR]: If | may, Your Honor. Again, | would ask
that [defense counsel] stipulate to this: The conputer
peopl e upstairs were unable to offer any explanation as
to why.

[ THE COURT]: Is that correct, [defense counsel]?

[ APPELLEE’ S COUNSEL]: Right. They didn’t know why it
would not run. It wouldn't run.

[ THE COURT]: Let the record reflect the conputer people
are connected with this county office building. They're

not part of the state police, but yeah, I'Il accept that
proffer.
W shall include additional facts in our discussion.
DISCUSSION
I.

The State argues that “the notions court erred when it rul ed
that the alert by a trained and certified drug dog did not provide
probabl e cause to search Cabral’'s vehicle.” It clains that the

circuit court erred because Mryland' s appellate courts *“have

14



clearly decided the issue of whether an alert by a drug dog
provi des probable cause....” Thus, the State asserts that,
“[flollowing the alert by Bruno, there was a probability that one
of the drugs Bruno had been trained to detect was present inside
the vehicle. Accordingly, probable cause existed to search
Cabral’s vehicle....”

According to the State, the suppression court’s ruling was
erroneously prem sed “on the concept that Bruno could have alerted
based on residual odor.” In its view, probable cause was not
under m ned nerely because the dog m ght have alerted to a residual
odor. The State argues:

Utimately, the rule that should have been applied
by the trial court in this case is the sinplest and

easiest to apply. If a trained drug dog alerts on a
vehi cl e, that ipso facto establi shes probabl e cause whi ch
will authorize a warrantless search of that vehicle.

Thus, the trial court clearly erred when it ruled that
Bruno’s alert did not anobunt to probabl e cause to search
t he vehicle. Cabral’s notion to suppress should have
been deni ed and reversal is required.!®

8 As the State observes, this case does not present “the issue
of whether Bruno could distinguish between legal and illegal
drugs....” Nor does it present

any issue with whether the scan of Cabral’s vehicle
requi red reasonabl e arti cul abl e suspi ci on, an i ssue whi ch
the Supreme Court has recently granted certiorari in
Illinois v. Caballes, 124 S. Ct. 1875 (2004) (No. 03-923),
because, the issue was not raised and it is clear that a
K-9 scan is not a search. See United States v. Place,
462 U. S. 696 [, 707] (1983)[(“Therefore, we concl ude t hat
the particular course of investigation that the agents
intended to pursue here--exposure of respondent's
| uggage, which was located in a public place, to a
trai ned canine--did not constitute a ‘search’” within the
(conti nued. . .)
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In a footnote in its brief, the State addresses the best
evi dence issue, claimng that the suppression court “also erred
when it ruled that the video recording of the stop was the ‘best
evidence' ....” According to the State, the best evidence rul e does
not apply here, because the purpose of the best evidence ruleis to
require the production of an original witing when the terns of the
witing are material. Inits view, “the video sinply added wei ght
to the officer’s testinony concerning the stop, and the State was
not seeking to prove the contents of the video.”

Cabral insists that the court bel ow based its decision on the
best evidence rule, and that “the Court’s nention of the
reliability of a K-9 alert was dicta.” Mreover, he maintains that
“[1]t was proper for the Mtions Court not to allow secondary
evidence in this case....” Appellee explains: “The fact is that at
one tine there was a recording of the stop and that the State
Police failed to provide the necessary equi pnent that was avail abl e
to themfor the recording to be viewed.”

Cabral also contends that “there is a serious question of
reliability as to what the dog may or may not alert to,” because of
the possibility that the dog alerted to a residual odor. Gven the
“testinmony that the dog woul d detect if there had been drugs in the
car or on soneone in the car up to 72 hours of the sniff,” Cabral

mai ntains that “the reliability of a positive drug dog sniff” was

8. ..continued)
meani ng of the Fourth Amendnent.”)].
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“seriously undermne[d].” He adds: “[I]n a case such as this where
the positive K-9 sniff provides alnost all the basis for the
probabl e cause, the reliability of the dog and the sniff are of the
ut nost i nportance.” Appellee thus “urges the Court to evaluate its
position on the reliability of the K-9 sniff in Iight of the fact
that the dog can give a false positive based on residual odors.”
Qur review of the trial court’s ruling with respect to a
suppression notion is based solely on the record of the suppression
heari ng. Dashiell v. State, 374 Ml. 85, 93 (2003); see State v.
Collins, 367 M. 700, 706-07 (2002); cCartnail v. State, 359 M.
272, 282 (2000). W review the evidence in the I|ight nost
favorable to the prevailing party. Stokes v. State, 362 M. 407,
414 (2001); cCharity v. State, 132 M. App. 598, 605-06, cert.
denied, 360 M. 487 (2000). In this endeavor, “[w] e accept the
suppression court's first-level factual findings unless clearly
erroneous, and give due regard to the court's opportunity to assess
the credibility of witnesses.” Faulkner v. State, 156 M. App
615, 640 (2004); State v. Fernon, 133 Mi. App. 41, 44 (2000).
However, “[w hen the question is whether a constitutiona
right ... has been violated, the reviewing court makes its own
i ndependent constitutional appraisal, by reviewing the |aw and
applying it to the peculiar facts of the particular case.” Jones
v. State, 343 Md. 448, 457 (1996); see Dashiell, 374 Ml. at 93-94;

Stokes, 362 Ml. at 414; Faulkner, 156 MI. App. at 640. In other
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words, we nust consider the first-level facts and determine as a
matter of | aw whether the police had probable cause to search. As

the reviewing court, our task is to make a practical. common-
sense deci si on whet her probabl e cause exists.’” McDonald v. State
347 Md. 452, 467 (1997)(citation omtted), cert. denied, 522 U. S
1151 (1998).

II.

We shall first address the issue of whether the State had
probabl e cause to conduct a warrantl ess search of the vehicle based
on the positive alert of a trained drug dog. This requires us to
review the concept of probable cause in the context of a
war rant | ess vehi cl e search.

A warrantl|l ess search of a vehicle is permtted if there is
probabl e cause to believe that the vehicle contains contraband.
See Wyoming v. Houghton, 526 U.S. 295, 300 (1999); United States v.
Ross, 456 U.S. 798, 799 (1982); cCarroll v. United States, 267 U. S.
132, 155-56 (1925). In general, the autonobile exception to the
warrant requiremnment i s prem sed upon the exi gencies associated with
the nobility of a vehicle, carroil, 267 U.S. at 153, and the
di m ni shed expectation of privacy with regard to a vehicle.
California v. Carney, 471 U.S. 386, 390-93 (1985).

What this Court said in Brown v. State, 132 M. App. 250
(2000), arf’d., 364 Md. 37 (2001), provides guidance:

One of the core protections of the Fourth Armendnent

is the warrant requirenent. There is, however, a |esser
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expectation of privacy associated with autonobiles and,
because they are inherently nobile, a warrantl ess search
of a vehicle is permtted under certain circunstances.
"If acar is readily nobile and probabl e cause exists to
bel i eve it contains contraband, the Fourth Armendnent
permts police to search the vehicle without nore." This
exception was derived from Carroll v. United States, 267
US 132, 45 S.C. 280, 69 L.Ed. 543 (1925), and has
since been referred to as the "Carroll doctrine.”

132 Md. App. at 261 (internal citations and footnote omtted).
Witing for this Court in Berry v. State, 155 MI. App. 144,
176, cert. denied, 381 MI. 674 (2004), Judge Barbera expl ai ned:

The United States Suprene Court, in a series of
cases harkeni ng back al nost 80 years, has recogni zed an
exception to the warrant requirenent that allows the
police, when they have probable cause to believe a
vehi cl e contains contraband or evidence of a crine, to
search the vehicle for that contraband or evidence of a
crinme and seize it, without a warrant. See Maryland v.
Dyson, 527 U.S. 465, 466-67, 119 S.Ct. 2013, 144 L.Ed. 2d
442 (1999) (per curiam) ; Pennsylvania v. Labron, 518 U. S.
938, 940, 116 S.Ct. 2485, 135 L.Ed. 2d 1031 (1996) (per
curiam) ; California v. Carney, 471 U.S. 386, 390, 105
S.Ct. 2066, 85 L.Ed. 2d 406 (1985), United States v.
Ross, 456 U.S. 798, 806-07, 102 S.C. 2157, 72 L.Ed. 2d
572 (1982) ; Ccarroll V. United States, 267 U.S. 132, 149,

45 S.Ct. 280, 69 L.Ed. 543 (1925). It is clear from
t hese cases that “the autonobil e exception does not have
a separate exigency requirenent: ‘If a car is readily
nobi | e and probabl e cause exists to believe it contains
contraband, the Fourth Amendnent . . . permts policeto
search the vehicle without nore.”” Dyson, 527 U S. at

467, 119 S. . 2013 (citation omtted).
See Nathan v. State, 370 MI. 648, 665-66 (2002) (“Police officers
who have probable cause to believe that there is contraband or
ot her evidence of crimnal activity inside an autonobile that has
been stopped on the road may search it wthout obtaining a
warrant.... |If supported by probabl e cause, every part of a vehicle

that may conceal the object of the search may be searched.”)
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(citations omtted), cert. denied sub nom., Shaw v. Maryland, 537
U S. 1194 (2003).

Probabl e cause neans “a fair probability that contraband or
evidence of a crime will be found in a particular place.” TIllinois
v. Gates, 462 U. S. 213, 238 (1983); see United States v. Sokolow
490 U.S. 1, 7 (1989); sState v. Lee, 330 M. 320, 326 (1993);
Birchead v. State, 317 M. 691, 700 (1989). Probabl e cause
requires “‘less evidence for such belief than would justify
convi ction but nore evidence than that which would arouse a nere

suspi ci on. Carroll v. State, 335 MI. 723, 735 (1994)(citation
omtted). Mreover, it is assessed by considering “the totality of
the circunstances in a given situation....” Collins v. State, 322
Md. 675, 680 (1991); Howard v. State, 112 M. App. 148, 160-61
(1996), cert. denied, 344 M. 718 (1997).

| n det er mi ni ng whet her a search was founded on probabl e cause,
hyper -techni cal analysis, divorced fromthe realities of everyday
life, is not required. See Potts v. State, 300 M. 567, 573
(1984). As the Suprenme Court explained in Brinegar v. United
States, 338 U.S. 160, 175-76 (1949): “In dealing with probable
cause ..., as the nane inplies, we deal with probabilities. These
are not technical; they are the factual and practical
considerations of everyday life on which reasonable and prudent

men, not Ilegal technicians, act.” See Gates, 462 U S at 231

(reiterating that “the central teaching of [its] decisions bearing
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on the probable-cause standard is that it is a ‘practical,
nont echni cal conception.’” Id. at 231 (quoting Brinegar, 338 U. S
at 176).

More recently, in addressing probabl e cause, the Suprene Court
has sai d:

The probabl e-cause standard is incapable of precise

definition or quantification into percentages because it
deals with probabilities and depends on the totality of

the circunstances.... W have stated, however, that
“[t]he substance of all the definitions of probabl e cause
is a reasonabl e ground for belief of guilt,” ... and that

the belief of guilt nmust be particularized with respect
to the person to be searched or seized....

Maryland v. Pringle, 540 U S. 366, _ , 124 S. C. 795, 800
(2003)(citations omtted).

Nunmerous cases in Maryland have addressed the issue of
whet her, and under what circunmstances, a positive alert by a drug
dog gives rise to probable cause to search. |In wilkes v. State,
364 Md. 554 (2001), for exanple, the Court said: “W have noted
that once a drug dog has alerted a trooper ‘to the presence of
illegal drugs in a vehicle, sufficient probable cause exist[s] to
support a warrantl ess search of [a vehicle].’” Id. at 586 (quoti ng
Gadson v. State, 341 Md. 1, 8 (1995), cert. denied, 517 U.S. 1203
(1996)). See also State v. Wallace, 372 M. 137, 145, 159 (2002)
(noting that “canine sniff” of the vehicle “provided the police
officers with probable cause to search the car,” but concl uding

that a canine alert on the exterior of a vehicle does not provide

probabl e cause to search a particular occupant of that vehicle),
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cert. denied, US| 124 S. C. 1036 (2004); McKay v.
State, 149 Md. App. 176, 188 (2002) (stating that failure of drug
dog to detect drugs does not negate probabl e cause and is only one
factor to be considered in the anal ysis of probabl e cause); Carter
v. State, 143 M. App. 670, 674 ("The dog 'alert' supplied the
probabl e cause for a warrantless search of the van."), cert.
denied, 369 MI. 571 (2002); State v. Funkhouser, 140 Md. App. 696,
711 (2001)(“Wen a qualified dog signals to its handler that
narcotics are in a vehicle ... that is ipso facto probabl e cause to
justify a warrantless cCarroll Doctrine search of the vehicle.”);
Timmons v. State, 114 M. App. 410, 417 (1997) (stating “that a
positive alert by a certified drug-sniffing canineis sufficient to
establ i sh probabl e cause to search”); Emory v. State, 101 Md. App.
585 (1994) (upholding issuance of search warrant when claim of
probabl e cause was based in part on a positive alert for drugs by
cani ne, despite claim of i nsufficient show ng  of dog’ s
reliability), cert. denied, 337 MI. 90 (1995); In re Montrail M.,
87 M. App. 420, 437 (1991) (stating that “[t]he dog’ s reaction
properly served as probabl e cause to search the vehicle”), afrf’d.
325 Ml. 527 (1992) ; Snow v. State, 84 Ml. App. 243, 248 (1990)
(stating that canine alert at perineter of car “could be held to
provi de probabl e cause to search the interior of the car.”).
Despite the plethora of cases involving drug detecting dogs,

we have not found any Maryl and case that has di scussed the i ssue of
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probable cause in light of evidence that the canine has the
capacity to alert to a residual odor. Here, appellee attacks the
State’s <claim of probable cause precisely because of the
possibility that the dog m ght have alerted to a stale odor of
contraband. |ndeed, appellee contends that, in a case such as this
one, in which the positive K-9 sniff provided the entire basis for
the claim of probable cause, the reliability of the dog and the
sniff are of singular inportance.

In effect, appellee’ s contention as to the prospect of an
alert to a residual odor is an argunent as to staleness. To be
sure, one of the factors in the “probable cause puzzle” concerns
the stal eness of the information on which the claim of probable
cause i s based. See West v. State, 137 Md. App. 314, 327-28, cert.
denied, 364 M. 536 (2001). But, staleness “is not a rigid
concept.” Behrel v. State, 151 MI. App. 64, 88, cert. denied, 376
Md. 546 (2003). Nor is there a “‘bright-line’ rule’” to define
st al eness. west, 137 M. App. at 348. Rat her, the concept of
stal eness depends on the particular circunstances of the case
Behrel, 151 Md. App. at 88.

Arguably, “the olfactory superiority of dogs” is both a
strength and a “weakness” in regard to the probabl e cause anal ysi s.
Matheson v. Florida, 870 So. 2d 8, 13 (2003), rev. granted, __
So. 2d _ (Fla. August 17, 2004). It is the dog s keen sense of
snmel | that makes the canine such a val uabl e | aw enforcenent tool

Yet, that same ability may enable a dog to detect an odor from
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drugs that are no longer present in the place where the odor is
det ect ed.

Al t hough Fitzgerald v. State, 153 MI. App. 601 (2003), cert.
granted, 380 M. 617 (2004), is factually distinguishable, it
remai ns instructive. There, we considered “the reasonabl eness of
using a drug-sniffing canine [outside an apartnent] to gather
probabl e cause for a search warrant.” 1d. at 614. |In particular,
the Court focused on whether the warrant application established
probabl e cause, and whether the search warrant application was
“fatally conprom sed” by om ssion of information regarding the
dog’s reliability. Id. Witing for this Court, Judge Myl an
concluded that the canine’s alert at the door of the defendant’s

apartnent was “ ipso facto enough to establish probabl e cause.” I1d.
at 619.°

Unlike in this case, in which there was consi derabl e evi dence
as to Bruno's training and reliability, in Fitzgerald the warrant
application was devoid of any information as to the dog’ s training
and reliability, “beyond the nere [general] assertion that heis ‘a
certified drug detecting dog.’” Id. at 631 (italics omtted).
Neverthel ess, the Fitzgerald Court found “facially valid” the

“assertion in the warrant application that [the] ‘canine is a

certified drug detecting dog and scans have resulted in numerous

° The Court of Appeals has granted certiorari to consider
whet her the use of a drug detecting dog outside of an apartnent
door constitutes a search under the Fourth Amendnent.
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arrests’....” Id. at 637. The Court concurred with the trial

j udge, who wote:

“When a canine has been certified in contraband
detection, it is not within the magistrate’s
responsibility or training to re-analyze the statistical
record for each canine whose sniff 1is presented as
support for the issuance of a search and seizure warrant,
how the canine signals to its handler or how long is
appropriate for a response to be nade. As in the Emory
[, supra,] and [United States v.] Meyer [, 536 F.2d 963
(1st Cir. 1976)] discussion supra, a magistrate nust be

able to defer generally to the skill of a trained handl er
and the certifying agency unl ess there is a clear exanpl e
of abuse.”

Id. at 638 (enphasis added in Fitzgerald).

Several jurisdictions have considered whether a finding of
probabl e cause is negated because of the potential for a trained
canine to alert to a residual order, or to legal drugs, or to
contraband that the dog has not been specifically trained to
detect. These cases persuade us that appellee’ s argunent is at
odds with the concept of probabl e cause.

In State v. Carlson, 657 N.E. 2d 591 (Chio C. App. 1995), the
trial court ordered the suppression of drugs recovered during a
traffic stop after a drug dog alerted to the vehicle. 1d. at 593.

The trial court opined, id. at 601:

“IDlogs alert to snells that renmain for quite a tine and
may falsely alert. That is, the dog may be alerting to
something that had been in the vehicle several days
previously. Since police officers obtaining a warrant to
search are required to have up-to-date information, and
cannot obtain a warrant based on stale information, it is
perhaps unjustified to allow a search based on what may
be stale snells.”

On appeal, the Chio court considered, inter alia, “whether the
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drug dog's alert to the odor of narcotics constituted probable
cause to search the [defendant’s] pickup.” Id. at 597. The
appel l ate court declined to adopt the trial court’s suggestion
“that a dog alert, by itself, does not constitute probabl e cause to
search a detained vehicle.” 1d. at 601.

The carlson court concluded that, “once a trained drug dog
alerts to the odor of drugs froma lawfully detained vehicle, an
of fi cer has probable cause to search the vehicle for contraband.”
Id. It also dismssed the trial court’s concern as to a possible
alert to a “stale odor.” Id. Characterizing the “stale odor
argunent” as “fanciful but unpersuasive,” id., the court stated
that “the test for staleness is whether the available information
justifies a conclusion that contraband i s probably on t he person or
prem ses to be searched.” Id. at 602 (enphasis in Carlson).
Mor eover, the court was of the view that “‘there is no arbitrary
time limt on how old information ... can be.’” 1Id. (citation
omtted).

United States v. Johnson, 660 F.2d 21 (2d G r. 1981) (per
curianm), is also instructive. There, the defendant cl ainmed that
the drug dog’s alert did not create probable cause to support the
I ssuance of a search warrant for his |uggage. Id. at 22. He
argued that the dog was “incapable of distinguishing between the
actual presence of drugs in a container and the residual odor when

the control |l ed substances are no | onger there....” 1d. The Second
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Crcuit rejected that contention as a m sapprehension of the
concept of probable cause. It said, id. at 22-23:
[ Al ppel l ant’ s argunent with respect to the problem

of a dog detecting only the residual odors as opposed to

the drugs thensel ves m sconstrues the probable cause

requi renent. Absolute certainty is not required by the

Fourth Anmendnent. What is required is a reasonable

belief that a crime has been or is being committed.

See also State v. Braendle, 997 P.2d 634, 637 (ldaho Ct. App. 2000)
(uphol di ng warrant | ess vehi cl e search because “t he pol i ce possessed
probabl e cause to believe there was contraband in the vehicle”,
despite the fact that drug dog had previously given fal se positive
reactions in response to residual odor of drugs); Dawson v. State,
518 S.E. 2d 477, 481 (Ga. Ct. App. 1999) (finding that “there was
significant evidence of [dog's] reliability and training” in
detecting drugs, and observing that “there is no way to verify
whet her the dog actually detected a residual odor of contraband or
whether it made a false alert”). But see Matheson, supra, 870
So.2d at 14 (“[We conclude that the fact that a dog has been
trained and certified, standing alone, is insufficient to give
of fi cers probable cause to search based on the dog's alert.”).

In United States v. Outlaw, 319 F.3d 701 (5th G r. 2003), the
Fifth Grcuit upheld the district court’s denial of a notion to
suppress where a trained drug dog alerted to luggage found to
contain PCP, despite the fact that the dog was not trained to

det ect PCP. The court stated: “That the suitcase the canine

alerted to later turned out to contain PCP, a drug the dog was not
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trained to detect, sinply does not vitiate the agent's reasonabl e
suspi cion under these facts.” 1Id. at 704. See also United States
v. Robinson, 707 F.2d 811, 815 (4th Cir. 1983) (rejecting
defendant’s claimthat dog’s alert to package did not constitute
probabl e cause, because dog was not trained to detect the
substances in the package; "[The drug dog's] initial detection ...
was sufficient to establish probable cause for a search for
controlled substances - the fact that a different controlled
subst ance was actual ly di scovered does not vitiate the legality of
the search"); United States v. McCranie, 703 F.2d 1213, 1215, 1218
(10th Gr. 1983) (holding that the “signals” given by dog trained
to detect explosives, not drugs, nevertheless gave rise to
reasonabl e suspicion that the defendant's |uggage contained
cont raband and police properly held | uggage pendi ng application for
search warrant), cert. denied, 464 U S. 992 (1983); United States
v. Viera, 644 F.2d 509, 511 (5th Gr. 1981) (challengi ng denial of
notion to suppress quaal udes found i n suitcases, because dogs were
trained to detect other drugs; "It is true that the [drug] dogs
were not trained to react to quaal udes, and that the discovery of
t he quaal udes can in this respect be characterized as fortuitous.
However, that conclusion is not grounds for suppression of the
evidence."), cert. denied, 454 U.S. 867 (1981).

These cases | ead us to conclude that Cabral is “barking up the
wong tree.” He has confused probable cause with proof beyond a

reasonabl e doubt. |[If a trained drug dog has the ability to detect
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the presence of drugs that are no | onger physically present in the
vehi cl e or container, but were present perhaps as |long as 72 hours
prior to the alert, such an ability serves to strengthen the
argunment that the dog has a superior sense of snell on which to
rely to support a finding of probable cause. The possibility that
the contraband nay no | onger be present in the vehicle does not
conpel the finding that there is no probabl e cause; for purposes of
t he probabl e cause anal ysis, we are concerned with probability, not
certainty. The issue of a possible alert to a residual odor is a
factor to be considered by the trial court, but it is not
di spositive.

W are renm nded of what Judge Mylan wote in Fitzgerald
recogni zing the reliability of a trained drug dog.

“[T]he instant court sees a positive alert froma |aw

enforcenment dog trained and certifiedto detect narcotics

as inherently nore reliable than an informant's tip.

Unlike an informant, the canine is trained and certified

to performwhat is best described as a physical skill.

The personal and financi al reasons and i nterest typically

behi nd an i nformant's deci sion to cooperate can hardly be

equated with what drives a canine to perform for its

trainer. The reliability of an informant is really a

matter of formng an opinion on the informant's

credibility either from past experience or from

i ndependent corroboration. Wth a canine, the relia-

bility should come fromthe fact that the dog is trained

and annually certified to performa physical skill.”
Fitzgerald, 153 Md. App. at 637 (quoting United States v. Wood, 915
F. Supp. 1126, 1136 n.2 (D. Kan. 1996)(italics omtted).

Accordingly, we hold that the circuit court erred in finding

that there was no probabl e cause because Bruno m ght have al erted
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to the presence of an illegal drug that was in the vehicle as nuch
as 72 hours before the alert.
III.

We turn to consider the court’s best evidence ruling. As we
indicated, it was predicated on the State's inability to play
Trooper Spinner’s recording of the traffic stop.

Appel | ee mai nt ai ns:

Here, the State cannot say that the recordi ng was

not made avail abl e and t hen destroyed without fault. The

State police failed to provi de t he equi pnment necessary to

play the recording in the first instance. The State

Pol i ce then destroyed the only copy of the recording due

to their negligence in attenpting to transfer the nmedi um

of the recording. Wuld it not have been advisable to

make a copy of the recording before attenpting to

transfer it’'s [sic] contents onto another medium It

follows that the State Police is an agent of the State’s

Attorney and their fault and negligence is inputed to

t hem

Cabral contends that the State’s failure to produce the
recordi ng prejudi ced hi mand deni ed hi mdue process, in that “[t]he
t ape woul d show t he basis for the initial stop, the duration of the
stop, whether the drug dog alerted, whether any statenents were
made etc.” Further, Cabral maintains that “the destruction of the
tape was in effect a suppression of excul patory evidence.” He
states: “The tape was material evidence of the defendant’s guilt or
i nnocence.”

I n our factual sunmary, we reviewed at | ength what occurred in
regard to the recording. The record reveals that, at the Mrch

2004 hearing, the State produced a recording of the traffic stop
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but was unable to play it, either because of a defect in the
recording or in the equipnent used to play it.

The Court of Appeals has “long recognized that the Best
Evi dence Rule is applicable in crimnal cases in Maryland.” Carter
v. State, 367 M. 447, 469 (2002) (Raker, J., dissenting). The
requi renents of the best evidence rule are found in Maryl and Rul es
5-1001 t hrough 5-1008.

Maryland Rule 5-1001(a) provides, in pertinent part:
““Witings’ and ‘recordings’ consist of |etters, words, nunbers, or
t heir equival ent, set down by handwiting, typewiting, printing,
phot ost at i ng, phot ogr aphi ng, magnetic or  optical i mpul se,
mechanical or electronic recording, or other form of data
conpilation.” Maryland Rul e 5-1002 provi des: “To prove the content
of a witing, recording, or photograph, the original witing,
recordi ng, or photograph is required, except as ot herw se provided
in these rules or by statute.”

Maryl and Rule 5-1004 is also relevant. It states:

The contents of a witing, recording, or photograph
may be proved by evidence other than the original if:

(a) Oiginal lost or destroyed. All originals are
| ost or have been destroyed, unl ess the proponent |ost or
destroyed themin bad faith;

(b) Original not obtainable. No original can be
obtained by any reasonably practicable, available
judicial process or procedure;

(c) Oiginal in possession of opponent. At a tine
when an original was under the control of the party
agai nst whom offered, that party was put on notice, by
t he pl eadi ngs or otherw se, that the contents would be a

subj ect of proof at the hearing or trial, and that party
does not produce the original at the hearing or trial; or
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(d) Collateral matters. The witing, recording, or
phot ograph i s not closely related to a controlling issue.

In addition, C.J. 8 10-102 is pertinent. It provides:

(a) In general. - |If a business, institution, nenber of
a profession or calling, or a departnent or agency of
governnment, in the regul ar course of business or activity
has kept or recorded a nenorandum witing, entry, print,
representation, or a conbination of them of an act,
transaction, occurrence, or event, and in the regular
course of business has caused any or all of themto be
recorded, copied, or reproduced by a photographic,
phot ostati c, m crofilm m crocard, m ni ature
phot ographi c, optical inmaging, or other process which
accurately reproduces or fornms a durable nedium for so
reproducing the original, the original may be destroyed
in the regul ar course of business unless its preservation
is required by |l aw. The reproduction, when satisfactorily
identified, is as adm ssible in evidence as the original
itself inajudicial or adm nistrative proceedi ng whet her
the original is in existence or not and an enl argenent or
facsimle of the reproduction is |ikew se adm ssible in
evidence if the original reproductionis in existence and
avail able for inspection under direction of the court.
The introduction of a reproduced record, enlargenent, or
facsimle does not preclude adm ssion of the original.

(b) Uniformity of interpretation. - This section shal
be interpreted and construed to effectuate its general
pur pose of making uniformthe | aw of those states which
enact it.

(c) Short title. - This section may be cited as the
Maryl and Uni f orm Phot ographi ¢ Copies of Business and
Publ i c Records as Evi dence Act.

As Professor MlLain has explained in her treatise, the best

evidence rule “is msleadingly naned, as it is not a general

requi renment that each party present only the ‘best evidence’

avai l able on every point, so as to preclude other probative

evi dence.” 6A L. MlLain, MRyLAND EviDENce, § 1001: 1, at 535 (2001).

What

this Court said in Cooper v. State, 41 M. App. 392,
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(1979), is also noteworthy:

The Best Evidence Rule states a preference for original

docunments, but does not foreclose use of secondary

evidence "after a proper foundation has been |aid,
showi ng good and sufficient reasons for the failure to

produce the primary evidence." Forrester v. State, 224

Md. 337, 349, 167 A 2d 878, 884 (1961). The issue usually

arises when the original docunent has been [|ost or

dest royed.

Appel | ee cites Green v. State, 25 MI. App. 679, cert. denied,
275 Md. 749 (1975), to support his position. It does not advance
his cause. |In Green, the appellant asked: “*Did the Court err in
admtting a typewitten copy of an all eged “corrected” statenent of
Louis Irvin, an all eged co-conspirator, and did not require instead
t he playing of a tape recorded version of said statenment, which was
t he “best evidence” in the case?”” 1d. at 687 (footnote omtted).
The Green Court said: “Appellant inaccurately enploys the term
"best evidence' which, in its classic application, treats only
docunent ary evi dence.” 1d., n.3.

The Green Court relied on Forrester v. State, 224 M. 337
(1961). There, the appellant, a police officer, was “convicted of
mal f easance in office.” 1d. at 341. An inspector was asked to
testify that a tape “was a dictation recordi ng tape (dictabelt) and
a permanent record of the Police Departnment, nade in the norna
course of business of said Departnent.” I1d. at 348-49. The tape,

whi ch “recorded w re-tapped conversations”, was previously played

in the inspector’s presence and reproduced. 1d. at 348. He was
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asked to relate the conversations, but the State s objection was
sust ai ned. Id. at 349. The Court concluded that there was no
error, stating:

Since the tape that was obtai ned by wire tappi ng was not

made in the presence of the Inspector and he did not

claimto recogni ze any of the voices heard therefrom his

answer to the question, if permtted to be given, would

obvi ously have been hearsay. And, as no effort was made

to produce the original tape, nor any explanation offered

for its nonproduction, the answer called for, if allowed,

would have violated the best evidence rule. The best

evi dence of which the case is capabl e nust be produced,

and secondary, or inferior, evidence is only admissible

after a proper foundation has been laid, showing good and

sufficient reasons for the failure to produce the primary
evidence.
1d. (Enphasi s added).

W need not resolve whether the best evidence rule applies
here. W shall assune, instead, that it does. Appellee concedes
that “‘oral testinony or other secondary evidence of the terms of
the witing’” may be “‘offered as a substitute for the original’”
if “*the proponent can denonstrate an adequate reason for the non-
production of the original.’” (Ctation omtted). As we see it,
that was precisely the situation here.

“Car el essness, recklessness, ordinary negligence, and even
gross negligence are all satisfactory explanations” for the absence
of an original. Joseph F. Murphy, Jr., MRYLAND Evi DENCE HANDBOOK §1104
(B)(3), at 461 (3d ed. 1999). On the other hand, “[i]ntentiona

destruction to gain an unfair advantage is obviously not a

sufficient excuse.” Id. Here, the record anply denonstrates that
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the State made repeated, good faith efforts to play the recording,
al beit w thout success. Despite the State’s diligent effort to
play the recording, it was wunable to overconme the unknown
technol ogi cal problens. There was no suggestion, however, of any
i ntentional msconduct or bad faith on the part of the State.

We conclude that if the testinony as to the stop woul d have
been sufficient to denonstrate probable cause, it is no less so
nmerely because the recording did not function as intended.
Accordingly, we conclude that the trial court erred in granting
appellee’s notion to suppress on the basis of the best evidence
rul e.

JUDGMENT OF THE CIRCUIT COURT FOR
CECIL COUNTY REVERSED. CASE
REMANDED TO THE CIRCUIT COURT FOR
CECIL COUNTY FOR FURTHER
PROCEEDINGS. COSTS TO BE PAID BY
APPELLEE.
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