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On July 12, 2003, d adys Copes, age 63, died while a patient
at the Deer’'s Head Hospital Center (the “Center”), in Salisbury.
The Center is a State-operated long-termnursing facility.

A adys had had several admi ssions to the Center in the nonths
I mredi ately precedi ng her death.

Corethia, Christal, and Chantel Copes are d adys’s adult
children, and her only living children.! Corethia is a resident
of Salisbury; Christal and Chantel live in Virginia. Corethia
was naned personal representative under her nother’'s will. At
the tine of her death, G adys was not married.

On July 2, 2004, Corethia’ s attorney notified the State
Treasurer, in witing, that dadys’'s death was the result of
medi cal mal practice by health care providers at the Center

On Novenber 3, 2004, in the Grcuit Court for Wcomco
County, Corethia, individually and as the personal representative
of Jadys’s estate, sued the “State of Maryland d/b/a Deer’s Head
Center” for nedical nmalpractice in one negligence count. She
prayed a jury trial. Corethia alleged that 3 adys died froma
virulent E. coli infection that devel oped at the site of an ul cer
on her leg, and that the ul cer devel oped because the Center’s
health care providers incorrectly applied a cast to her |eg. She
further alleged that the Center health care providers

subsequently failed to properly diagnose and treat the infection.

We shall refer to the individual parties by their first
nanes, for ease of discussion.



Cor et hi a anended her conplaint to divide her claiminto two
counts, one for survival and one for wongful death. She
subsequent |y anended her conplaint again to name Christal and
Chantel as “use plaintiffs.” Utimtely, she again anended her
conplaint to join her sisters as plaintiffs.

The State noved for summary judgnent on both counts, arguing
that the survival action was barred by sovereign i munity because
Corethia did not give tinmely notice of claimto the State
Treasurer as required by the Maryland Tort Cains Act (“MICA"),
Md. Code (2004 Repl. Vol., 2006 Supp.), section 12-101, et seq.
of the State Governnent Article (“SG); that Christal and
Chantel’s wongful death clains also were barred by sovereign
i munity because they did not give any notice of claimto the
State Treasurer; and that, even though Corethia herself had
properly notified the State Treasurer of her wongful death
claim she could not pursue it, because either all three of the
wrongful death beneficiaries could recover for wongful death or
none of them coul d.

The circuit court granted summary judgnment in favor of the
State on the survival action and the wongful death clains of
Christal and Chantel, |eaving only Corethia s wongful death
claim That claimwas tried to a jury that found in her favor,

awar di ng $175, 000 i n damages.



The State noted an appeal and Corethia, on her own behal f
and on behalf of her sisters, noted a cross-appeal. The State
has rai sed one question and the appell ees have rai sed two.
Because the answer to the State’s question depends upon the
answers to the appellees’ questions, we shall reorder them as
fol |l ows:

By the appellees:

l. Did the circuit court err by granting summary

judgment in favor of the State on the survival
cl ai nf
1. Didthe circuit court err by granting sunmary
judgment in favor of the State on Christal and
Chantel’s wongful death clains?

By the State:

[1l. Did the circuit court err by denying its sunmary
judgnent notion as to Corethia’ s wongful death
cl ai n?

For the follow ng reasons, we shall affirmthe judgnent in
part, reverse the judgnent in part, vacate the judgnent in part,

and remand the case to the circuit court for further proceedi ngs

not inconsistent with this opinion.

SOVEREIGN IMMUNITY/MTCA

The State of Maryland, as sovereign, has absolute imunity
fromsuit under comon |aw. That immunity exists unless the State
wai ves it and creates a neans to fund the paynment of judgnents

against it. Stern v. Bd. of Regents, 380 Md. 691, 700-01 (2004).



By enactnment of the MICA in 1981, the State, wth certain
conditions and limtations, did just that.

SG section 12-104(a)(1l) provides that, “[s]ubject to the
exclusions and limtations inthis subtitle and notw t hstandi ng any
ot her provision of law, the imunity of the State and of its units
is waived as to a tort action, in a court of the State, to the
extent provided under paragraph (2)[.]” Paragraph two limts the

liability of the State in a tort action to “$200,000 to a single

claimant for injuries arising from a single incident or
occurrence.” SG 8§ 12-104(a)(2). (The section goes on to create
certain exceptions to that limtation, which are not at issue

here.) SG section 12-105 confers inmmunity from suit upon State
personnel, for certain wongs, including negligence.

To sue the State under the MICA, a claimant first nust satisfy
the claim requirenments of SG sections 12-106 and 12-107. SG
section 12-106, entitled “Restrictions on actions[,]” describes the
witten claimthat nust be submitted as a condition precedent to
the State’s waiver of imunity in tort. It states:

(a) Scope of Section. - This section does not apply to a
claimthat is asserted by cross-claim counterclaim or
third-party claim

(b) Claim and denial required. - A claimant may not
institute an action under this subtitle unless:

(1) the claimant submts awitten claimto the Treasurer
or a designee of the Treasurer within 1 year after the
injury to person or property that is the basis of the
claim

(2) the Treasurer or designee denies the claimfinally;
and



(3) the actionis filed wthin 3 years after the cause of
action arises.

SG § 12-106 (enphasi s added).
SG section 12-107(a) specifies the information that nust be
included in the witten claim It directs that the claimshall:
(1) contain a concise statenent of facts that sets forth the
nature of the claim including the date and place of the
al l eged tort;
(2) demand specific damages;
(3) state the nane and address of each party;
(4) state the nanme, address, and tel ephone nunber of
counsel for the claimant, if any; and
(5) be signed by the claimnt, or the |egal
representative or counsel for the clainmant.
SG § 12-107(a) .
Finally, pursuant to SG section 12-102, the MICA “shall be

construed broadly, to ensure that injured parties have a renedy.”

STANDARD OF REVIEW

In reviewing a decision by a circuit court to grant summary
judgnent, "[w] e consider, de novo, first, whether a material fact
was pl aced i n genuine dispute, thus requiring atrial, and, second,
if trial by a fact-finder is not required, whether the [c]ircuit
[cl]ourt was | egally correct in granting sunmary judgnent." Haas v.
Lockheed Martin Corp., 396 Ml. 469, 478 (2007) (citing Livesay v.
Baltimore County, 384 Md. 1, 9 (2004)). W conduct an independent
review of the summary judgnment record and “construe the facts
properly before the court, and any reasonabl e inferences that may

be drawn fromthem in the |light nost favorable to the non-noving



party.” Remsburg v. Montgomery, 376 Ml. 568, 579-80 (2003) (citing
Todd v. MTA, 373 M. 149, 155 (2003)).

DISCUSSION
I.

The Survival Action

The State noved for sunmary judgnent on the survival action on
the ground that Corethia's claim as personal representative, was
not submitted to the State Treasurer "within 1 year after the
injury to the person . . . that is the basis for the claim" as
required by SG section 12-106(b)(1). Specifically, according to
the State, dadys's "injury,” within the neaning of the MICA
occurred no later than June 2, 2003; yet Corethia, as persona
representative, submtted the witten claimto the State Treasurer
on July 2, 2004, nore than one year later.?

Corethia filed an opposition to the summary judgnent notion.

She did not argue that there was any genui ne di spute of materi al

’The State attached the follow ng exhibits as relevant to
the survival action: 1) the Center’s discharge sunmary detailing
A adys’s care during her first adm ssion, a docunent entitled,
“Admi ssion History & Physical” conpleted during her second
adm ssion, and her death summary, 2) discharge sunmaries prepared
by Peni nsul a Regi onal Medical Center detailing G adys’s care
during her three adm ssions, 3) physician’s notes prepared by the
University of Maryland Medical Center during d adys’s adm ssions,
4)d adys’s death certificate, 5) excerpts fromCorethia s answers
to interrogatories, 6) Corethia s July 2, 2004 witten notice of
claimto the Treasurer, 7) excerpts fromthe deposition of Nurse
Il ene Warner Maron, and 8) excerpts fromthe deposition of Dr.

M chael L. Silverman.
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fact that would preclude the entry of sunmary judgnent. Rather
she argued that “the injury to d adys [] occurred on July 12, 2003,
the day she died”; and that, because “[c]lase law in Maryl and
clearly establishe[s] that the date of injury, not the date of
negli gence, is the date fromwhi ch the one year notice requirenment
starts[,]” the claimwas tinely submtted on July 2, 2004, |ess
t han one year after the date of death.?

The circuit court granted sumary judgnment in favor of the
State on the survival claimon the ground that Corethia s witten
claimwas not tinely submtted under SG section 12-106(b)(1).

Facts Material to the Survival Action

The undi sputed material facts before the court on sunmmary
judgnent, viewed in the light nost favorable to Corethia as the
non- novi ng party, were as follows. On Decenber 4, 2002, d adys
fell at hone, breaking her right kneecap. She was adnmitted to the
Center for care related to this injury. At the tine of her
adm ssion, she was suffering from a multitude of |ong-standing
medi cal problens, including chronic kidney failure, for which she
was on henodi al ysi s; insulin-dependent di abetes with associ ated eye
inflammation and kidney disease; high blood pressure; high
chol esterol; and a history of arrhythm as for which a pacenaker had

been i npl ant ed.

3Corethia attached to her opposition two exhibits: d adys’'s
death certificate and the July 2, 2004 letter.

-



As part of the treatnment for d adys’s broken kneecap, health
care providers at the Center placed an "i mmobilizer device" (a type
of cast) on her right leg. On Decenber 11, 2002, a physician noted
that d adys had devel oped blisters on her right ankle “due to
irritation from([illegible] imobilizer.”

G adys was di scharged fromthe Center on Decenber 27, 2002.

Less than one nonth later, on January 21, 2003, d adys was
adm tted to Peni nsul a Regi onal Medi cal Center (“PRMC'), conpl ai ni ng
of “right leg pain,” anong other synptonms. She was found to have
a bl ockage of her right fenoral artery and a narrow ng of her |eft
fenoral artery.* During this hospitalization, a doctor observed
and noted that d adys had “a dry ul cer on the right heel and ankl e,
chronic in nature.”

A adys was di scharged from PRMC on January 25, 2003, “to be
foll owed as an outpatient.”

On March 2, 2003, Gadys was re-admtted to PRMC wth
conplaints of pain in her “right |ower extremty,” i.e., her right
| eq. Her treating doctors determined that the blockage of her
right fenoral artery had persisted. They transferred her to the
University of Maryland Medical Center (“UMMC’) for surgery to
bypass the bl ockage.

After her surgery, on March 13, 2003, d adys was readm tted to

the Center for followup care. A physician at the Center noted

“The fenoral artery is in the thigh.
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d adys’s history of having “an ulcer on the right Achilles area,
secondary to placenent of a cast [referring to the imuobilizer
device] in Decenber[.]”

By early April, d adys had devel oped an “abscess of the right
Achilles area due to decubitus ulcer secondary to a cast.”® Her
condition deteriorated and she began mani festing signs of a serious
i nfection, including drainage at the sites of her recent surgical
i nci sion and her abscess, and delirium By May 20, 2003, d adys's
wounds wer e produci ng “thi ck odorous green drai nage,” according to
her treating nurses.

On June 2, 2003, d adys was transferred to PRMC with synptons
of "probabl e sepsis.” Then, on June 4, she was transferred to UWLC,
suffering froman apparent soft-tissue infection of her right |eg.
Her condition was grave. Five days later, on June 9, she underwent
surgery to anputate her right | eg above the knee, as a consequence
of the infection.

Unfortunately, the surgery failed to eradicate @ adys’'s
infection. On June 12, 2003, her doctor at UVWMC reconmended as a
| ast resort radical anmputation of dadys’'s right leg at the hip
joint. In conference with her famly nenbers, she deci ded agai nst
the surgery.

On June 30, 2003, d adys was returned to the Center for wound

care and pain managenent. Her condition continued to deteriorate

°A “decubitus ulcer” is nmore commonly known as a bed sore.
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and, by July 8, 2003, she was “considered termnal.” Shortly
thereafter, after consultation with the famly, and with their
consent, dialysis was discontinued. dadys died on July 12, 2003.
Her death certificate lists the i mmedi ate cause of death as “rena
failure[.]” “Above knee anputation-right with [E.] coli infection”
is listed as an “other significant condition[] contributing to
death[.]”

As already noted, Corethia submtted her witten claimto the
State Treasurer’s office on July 2, 2004.

After hearing argunents on the sunmary judgnment notion, the
Court ruled as follows as to the survival action:

| agree with [counsel for Corethia] that death is the

ultimate injury, but | don't think that the notice

requirenent[] runs fromthe final injury or the worst

injury, and it does seemclear even looking at it in the

[ight nost favorable to the Plaintiffs that the injury

occurred nore than one year prior to the date on which

notice was given. So | amgoing to grant the notion as

to Count One.

The Nature of A Survival Action

At common | aw, an individual's cause of action in tort abated
at death. 1In 1888, the Maryl and General Assenbly enacted a statute
“whi ch not only prevented a pending action from abating, but also
enpowered the decedent’s representative to comrence an action
subsequent to death.” Benjamin v. Union Carbide Corp., 162 M.

App. 173, 187 (2005), aff’d, 394 M. 59 (2006).°

The present survival statute is codified at Md. Code (2001
Repl . Vol ., 2006 Supp.), section 7-401(y) of the Estates and

-10-



A “survival action” is so naned because the decedent’s
personal representative “is essentially bringing an action that the
decedent could have brought had he or she not died.” Lopez v.
Maryland State Highway Admin., 327 M. 486, 490 (1992). The
personal representative “serves as the posthunobus agent of the
victini; the survival action “arises fromthe tortious infliction
of injury upon the victin; and “damages are neasured in terns of
harm to the victim[.]” Benjamin, supra, 162 M. App. at 202
(quoting Globe Am. Cas. Co. v. Chung, 76 M. App. 524, 526-27
(1988) (enphasis in original), vacated on other grounds, 322 M.
713 (1991)). “[T]hus, death is irrelevant” to a survival action
Id. at 203.

The Written Claim Requirement of the MTCA

As di scussed, supra, under the MICA, a clai mant rmust “submt[]
a witten claimto the Treasurer or a designee of the Treasurer
within 1 year after the injury to person or property that is the
basis of the claim” SG 812-106(b) (enphasis added). Thus, in

determ ning whether a witten claimwas tinely submtted to the

Trusts Article (“ET”),governing the powers of the personal
representative. It provides that the personal representative
“may prosecute, defend, or submt to arbitration actions, clains,
or proceedings in any appropriate jurisdiction for the protection
or benefit of the estate, including the comencenent of a
personal action which the decedent m ght have commenced or
prosecuted[.]”

-11-



State Treasurer, the key inquiry is into the date of the “injury to
person or property that is the basis of the claim”

In Cotham v. Bd. of County Comm’rs, 260 Ml. 556 (1971), the
Court construed a simlar witten claimprovision in a predecessor
statute to the Local Governnment Tort Cainms Act (“LGICA"). The
plaintiff sued Prince George’s County and an individual doctor for
mal practice allegedly committed at a county hospital. In an
anmended conpl aint, she alleged that she had submtted her witten
claim to the county comm ssioners “upon discovery of the
negligence[.]” Id. at 559. The controlling tort clains statute,
then codified at Md. Code (1957), Art. 57, section 18, stated:

No action shall be mintained and no claim shall be

al | oned agai nst [Prince George’s County] for unli qui dat ed
damages for any injury or damage to person or property

unless . . . witten notice thereof setting forth the
time, place and cause of the all eged damage, | o0ss, injury
or death shall be presented . . . to the county

commi ssi oners|. ]
The notice was required to be made “within 180 days”’ “after the
injury or danage was sustained[.]” Id. The circuit court dism ssed
the plaintiff’s mal practice claimfor failure to give tinmely notice
pursuant to section 18.

On appeal, the plaintiff conceded that her injury was apparent
when she was discharged from the county hospital. She argued,

however, that she did not discover the negligence of the hospital

"For actions brought against certain other counties, witten
notice was required wthin 90 days. Id

-12-



health care provider until nore than a year later and that the
judicially created “di scovery rule” controll ed when her “injury or
damage was sustained.” Under the “discovery rule,” for statute of
limtations purposes, a cause of action in tort does not “accrue,”
under the general limtations statute (now codified at M. Code
(2006 Repl. Vol.), section 5-101 of the Courts & Judicial
Proceedings Article (“CJ”)) until such tine as the plaintiff was on
inquiry notice of the alleged wong. Benjamin, supra, 162 M. App.
at 192 (discovery rule is an exception to the general rule that
"cause of action accrues at the tinme of the wong"); See also Hahn
v. Claybrook, 130 M. 179 (1917) (first recogni zing the discovery
rule in the context of a nedical mal practice case); Poffenberger v.
Risser, 290 Md. 631 (1981) (extending application of the discovery
rule to all tort actions).

The Cotham Court rejected the plaintiff’s argunent. 1t held
that the date of her actual injury, not the date she di scovered the
mal practice that caused her injury, was controlling. This was so,
the Court expl ai ned, because al t hough the "di scovery rule" applies

to the concept of “accrual,” for limtations purposes, it does not
apply to a notice of claim requirenment that is a condition
precedent to maintaining a cause of action. Cotham, supra, 260 M.
at 561-62. The Court concluded that the witten claimprovision in

gquestion was not a statute of Ilimtations; rather, it was a

condition precedent to the filing of a suit. SG § 12-106(b).

13-



In Haupt v. State, 340 Md. 462 (1995), the Court of Appeals
extended the principle in Cotham to the witten cl ai mprovision of
the MTICA.8 |In that case, Haupt was driving out of a parking |ot
onto a roadway when her car collided with another autonobile. Three
years later, the other driver sued her for negligence. Haupt
tinmely answered and thereafter filed a third-party conplaint
against the State, for contribution or indemity. She alleged that
her view of the roadway had been obstructed by overgrown trees and
brush on adjoining State property that had been inadequately
mai nt ai ned. °

The State successfully noved to dismiss Haupt's third-party
claimon the ground that she had not submtted a witten claimto
the State Treasurer within 180 days of the accident, as then
requi red by SG section 12-106(b)(1).! The case agai nst Haupt went
to trial and resulted in a verdict in favor of the other driver.
On appeal, Haupt argued, anong ot her things, that the circuit court
shoul d not have di sm ssed her third-party clai mfor non-conpliance

with the witten notice requirenent of the MICA because her

8See also Simpson v. Moore, 323 MI. 215 (1991), in which, in
the context of a jurisdictional challenge, the Court held that
the witten claimprovision of the MICA was not jurisdictional in
nature; rather, it created a condition precedent to filing suit.

°Haupt originally brought her third-party clai magainst Anne
Arundel County on this theory. Because the land in question was
owned by the State, the County was disnissed fromthe case.

At that tine, the MICA provided 180 days to file notice of
a claim The statute was anended in 1994 to all ow one year.

-14-



“Iinjury,” within the neaning of SG section 12-106(b)(1), occurred
when t he ot her driver obtained a judgnent agai nst her, not when the
acci dent occurr ed.

The Court agreed, in part, with Haupt’s argunent. It opined
that the purpose of the MTCA's witten claimrequirenent is

to give the State early notice of clains against it.

That early notice, in turn, affords the State the

opportunity toinvestigate the clains while the facts are

fresh and nmenories vivid, and, where appropriate, settle

them at the earliest possible tine.
340 Md. at 470 (internal citations omtted). It reasoned that,
“When [a] tort claimis made by the plaintiff in the underlying
action, it is patent that the 180-day period begins to run as soon
as the plaintiff or the plaintiff’s property is injured, i.e., from
the tine of the accident.” 1Id. at 472 (enphasis added). At that
time, the legally operative facts to support the elenents of a tort
claimare in existence.

By contrast, the l egally operative facts permtting the filing
of a third party claimfor contribution or indemity are not in
exi stence when the injury to the plaintiff or his property occurs.
Id. at 474. See Hartford Accident and Indem. Co. v. Scarlett
Harbor Assocs. Ltd. P’Ship, 109 MJ. App. 217, 283 (1996) (noting
that third party clains are “contingent” upon a defendant/third
party plaintiff’'s liability to the plaintiff in the underlying
action), affirmed, 346 M. 122 (1997). Rather, a defendant/third

party plaintiff seeking contribution or indemity is not “injured,”

-15-



wi thin the nmeani ng of SG section 12-106(b) (1), until he is sued by
the plaintiff, at which tinme he first faces the possibility of
liability that is a factual predicate for recovery of contribution
or indemity.

Thus, the Court held that Haupt was “injured,” for purposes of
her cl ai magai nst the State for contribution or i ndemity, when the
ot her driver sued her. Because she filed a witten clai magai nst
the State within 180 days of that date, she conmplied wth the
witten claimprovision of the MICA, and the trial court erred in
concl udi ng ot herw se.

In Heron v. Strader, 361 M. 258 (2000), the Court of Appeals
anal yzed when an injury occurs under the witten claimprovisionin
the LGICA, codified at CJ sections 5-301, et seq., whichis simlar
to the witten claim provision of the MICA.* In that case, on
August 24, 1997, the plaintiff was arrested by Prince George's
County police officers and charged with certain crinmes. On March

3, 1998, he was acquitted on all charges. He subnmitted a witten

11CJ section 5-304 provides in pertinent part:

(b) Except as provided in subsections (a) and (d) of
this section, an action for unliquidated damages nay
not be brought against a |ocal government or its

enpl oyees unless the notice of the claimrequired by
this section is given within 180 days after the injury.

* * *

(c) . . . (3) The notice shall be in witing and shall
state the tinme, place, and cause of the injury.

-16-



notice of claim to Prince George’'s County on April 30, 1998,
alleging violations of his civil rights and various other wongs
commtted agai nst him

On June 1, 1998, the plaintiff filed suit agai nst the county,
stating, inter alia, causes of action for false inprisonnent, false
arrest, and malicious prosecution. The defendant noved to di sm ss
on the ground that the plaintiff's witten notice of claimhad not
been filed within 180 days of the injury, in conformty with CJ
section 5-304. The circuit court granted the notion.

On appeal, the Court of Appeals affirmed in part and reversed
in part. It summarized its holding in Haupt as follows: “W held
that notice had to be given when the ‘legally operative facts
permtting the filing of the claimcanme into existence.” Heron,
supra, 361 Md. at 263. The Court expl ai ned:

Petitioner’s injury, therefore, occurred, pursuant to

[the LGTCA], when his causes of action arose, i.e., when
the legally operative facts permtting the filing of his
clainms cane into existence. |In order to determ ne when

Petitioner’s causes of action[] arose, we nust exam ne
the elenments of the cause of action, since, under this
Court’s precedents, a cause of action is said to have
arisen “‘when facts exist to support each elenent.’”
Id. at 264 (quoting Owens-Illinois v. Armstrong, 326 Md. 107, 121
(1992) (quoting in turn Owens-Illinois v. Armstrong, 87 M. App.
699, 724-25 (1991)).
Applying this principle of lawto the facts all eged, the Court

concluded that the plaintiff’'s causes of action for false arrest

and fal se inprisonment arose on the day he was arrested, because

-17-



all of the el enents of those clains existed at that tinme; and hence
the date of the arrest was the date of injury, for purposes of CJ
section 5-304. The circuit court properly dism ssed those causes
of action, the Court held, because the plaintiff had not submtted
his witten claimto the county within 180 days of his injury.

By contrast, the Court concluded that the plaintiff’s cause of
action for malicious prosecution did not arise until such tinme as
he was acquitted of the charges. The acquittals were legally
operative facts that had to have occurred before the plaintiff’s
cause of action for malicious prosecution could exist. As such
the plaintiff’ s nmalicious prosecutioninjury, wthin the neani ng of
C) section 5-304, occurred less than 180 days before he gave
witten notice of claimto the county; and for that reason, the
circuit court erred in dismssing that claim

Analysis

Returning to the case at bar, we nust decide under the
controlling statute and the holdings in Cotham, Haupt, and Heron
when, based on the sunmary judgnent record, the legally operative
facts permtting dadys to bring suit for nedical negligence cane
into existence. More precisely, we need to determ ne whether the
el ements of d adys’s cause of action for nedical negligence cane
into existence before July 2, 2003, one year before Corethia

subm tted her notice of claim
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We begin by reciting the well -established el enents of a cause

of action in negligence: (1) that the defendant was under a duty
to protect the plaintiff from injury, (2) that the defendant
breached that duty, (3) that the plaintiff suffered actual injury
or loss, and (4) that the loss or injury proxinmately resulted from
the defendant's breach of the duty.’” Chicago Title Ins. Co. v.
Allfirst Bank, 394 M. 270, 290 (2006)(quoting Valentine v. On
Target, Inc., 353 Ml. 544, 549 (1999)). In the context of nedical
mal practice, the elenents translate into a duty of care owed by the
health care provider to the patient; a breach of the applicable
standard of care; proximate causation of a nedical injury; and
damages. See, e.g., Dingle v. Belin, 358 M. 354, 368 (2000);
Sterling v. Johns Hopkins Hosp., 145 M. App. 161, 168-69 (2002).
An "injury" occurs for purposes of a medical nmal practice action at
such tine as a negligent act is coupled with sone harm Hill v.
Fitzgerald, 304 Ml. 689, 696 (1985).

The parties agree that the facts underlying three of the four
el enents of a cause of action for nmedical negligence - duty, breach
of the applicable standard of care, and causation - were in
exi stence before July 2, 2003. Under Corethia s theory of the
case, the Center’s health care providers owed G adys a duty of care
at all times that she was a patient there. They first breached the
standard of care in Decenber 2002, by inproperly placing the

I mmobi | i zer device. That breach of duty caused d adys to devel op
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a sore on her right heel. The Center’s health care provider agents
then further breached the standard of care during d adys’s second
adm ssion - from March 13, 2003 through June 2, 2003 - by failing
to di agnose and properly treat the infection that devel oped in the
sore on Gdadys's right heel and eventually spread into the
adj oining wound in her leg frombypass surgery. The infection was
a proximate cause of the anputation of dadys's right |leg and,
ultimately, her death

The parties’ point of dispute concerns when G adys suffered
the injury element of her nedical negligence cause of action, for
pur poses of SGsection 12-106(b)(1). Corethia nmaintains that d adys
was not actually injured until she died because, prior to her
death, she could not have known that the infection she had
devel oped was an E. coli infection. She argues that the “di scovery
rule,” as it has been judicially engrafted upon CJ section 5-101,
the general three-year statute of limtations, and codified in CJ
section 5-109, a specific statute of Ilimtations for nedical
mal practice actions, applies to the MCAs witten claim
requirenment in SG section 12-106(b).

The State counters that d adys suffered an injury within the
meani ng of SG section 12-106(b) no later than June 2, 2003, nore
than one year before Corethia submtted her witten claimto the
State Treasurer. The State maintains that G adys’s injury was the

i nfection that devel oped fromthe untreated sore on her right heel,
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whi ch necessitated the anputation of her right | eg above the knee.
Thus, the progression of the localized infection caused by the
original negligent act, and the continuing failure to treat that
i nfection, proxinmately caused a physical injury and attendant pain
and suffering for which dadys could have recovered danages in a
medi cal mal practice action, but for her death. The State asserts
that the “discovery rule” has no application to the MICA witten
claimrequirenent, which is a condition precedent to filing suit,
not a statute of limtations.

The holdings in Cotham, Haupt, and Heron do not support
Corethia s argunent or an application of the “discovery rule” to
the MICA witten claim statute. Cotham plainly held that the
di scovery rule does not apply to a statutory notice of claim
requi renent because such a requirenent is a condition precedent to
filing suit, i.e., an act that nust be fulfilled for imunity from
suit to be waived, and thereby creating an otherw se non-exi stent
right to sue, not a statute of limtations that places a tine-bar
on an al ready-existing right to sue.

Haupt did not change the Cotham holding. It nmerely clarified
that a potential plaintiff in a tort action against the State is
not required to give the State notice of the exi stence of her claim
before the facts conprising the elenments of her cause of action
have come into existence. O herwi se, a potential plaintiff, in

order to sue the State for a particul ar cause of action, woul d have
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to give the State notice of the cause of action even before it
exi sted. Cbviously, a potential plaintiff cannot give notice of a
cause of action before it has cone into existence.

Heron applied the holdings in Cotham and Haupt to a nunber of
different causes of action. |Its holding illustrates that, for a
single potential plaintiff, there nmay be nore than one date by
which a notice of claim nust be submtted, depending upon the
nunber and nature of the cause(s) of action on which the potentia
plaintiff intends to sue.

None of these hol dings adopt or apply the discovery rule to a
notice of claimrequirenent. They do not concern knowledge on the
part of a potential plaintiff of facts, wongs, opinions, or
anything; rather, they concern the existence vel non of the facts
that make up the el enents of a given cause of action, irrespective
of know edge. The principle the holdings establish is that a
potential plaintiff (i.e., claimnt) nust submt her claimto the
government entity she plans to sue wthin the statutorily
designated tine limt after the elenents of her cause of action
have cone into existence.

In this case, by June 2, 2003, d adys had received substandard
medi cal treatnent from State health care providers who owed her a
duty of care; and the substandard treatnent had caused a sore on
her right foot that had becone so seriously infected that it had

spread to her right leg. According to the PRMC records, on June 4,
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2003, a culture of d adys’s ankle wound grew “noderate E. coli.” By
June 9, 2003, the infection in @ adys’s right | eg was so extensive
that it was anputated above the knee.

| f the anputation had successfully elimnated the infection,
A adys could have initiated a nedical negligence action for the
| oss of the | ower portion of her right leg. Thus, by June 9, 2003,
the facts constituting the injury elenment of G adys's cause of
action for nedical negligence were in existence. Her death alittle
over a nonth later did not abate her cause of action because
Corethia, as personal representative of her estate, could nmaintain
the action on her behalf. The witten notice provision of the MICA
requi red, however, that notice of 3adys’s claimagainst the State
be submtted no later than one year after “the injury [to d adys]
that is the basis of the claim” SG 8§ 12-106(b)(1). On the
undi sputed material facts, Corethia failed to submt her notice of
claimwi thin one year after that injury.

Corethia al so argues in her brief that summary judgnment shoul d
not have been granted because there was a genuine dispute of
material fact as to when G adys was diagnosed with an E. coli
i nfection “above her knee anputation,” and when the particul ar
strain of E. coli with which she was infected was diagnosed
According to Corethia, that diagnosis was not made until July 3,

2003, less than one year before the witten claimwas submtted.
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Before the circuit court, in response to the notion for
sumary judgrment, Corethia did not assert that there was any
genui ne dispute of material fact; indeed, she took the contrary
position. Thus, this issue is not preserved for review. See Rule
2-501 (in response to a notion for sumary judgnent, the opposing
party shall “identify with particularity each nmaterial fact as to
which it is contended there i s a genui ne dispute”); Beyer v. Morgan
State University, 139 Md. App. 609, 636 (2001), arf’d, 369 Md. 335
(2002) (stating that, when there is a failure to identify materi al
facts in dispute and to proffer adm ssi bl e evidence on the disputed
i ssues at the sunmary j udgnent stage, the argunment is not preserved
for review on appeal).

In any event, the issue |lacks nerit. The point in tinm when
G adys was diagnosed with an E. coli infection in the remaining
portion of her right leg is not material to the question of when
she was injured, for purposes of SG section 12-106(b)(1). As
expl ai ned, supra, by the time the anputation occurred, an injury
had been sust ai ned.

The facts underlying a cause of action for nedical negligence
were in existence at the very latest on June 9, 2003. Therefore,
according to the controlling statute and case |aw, the one-year
period for submtting a witten claimto the State Treasurer had
started to run by then. The precise date on which further spread

of the E. coli infection to the remaining portion of the right |eg

4.



was di scovered, and the date on which the particular E. coli strain
becane known, would not alter that. For that reason, they are not
facts material to the deadline for submtting a witten clai munder
SG section 12-106(b)(1). See Debbas v. Nelson, 389 M. 364, 373
(2005) (material fact is one that, depending how it is decided

wll affect the outcone of the case).

On the undisputed material facts, Corethia did not submt a
witten claimfor the survival action within the one-year period
required by the MICA, and consequently failed to satisfy a
condition precedent to the waiver of sovereign imunity. For that
reason, the circuit court did not err in granting summary judgment

to the State on the survival action.??

2\\6 note that, even if the discovery rule were applicable,
the result would be the sane. |In Georgia-Pacific Corp. v.
Benjamin, 394 Md. 59, 89 (2006), the Court of Appeals expl ai ned
the nature of the know edge the injured party nust possess before
t he cause of action accrues:

[ SJufficiency of the actual know edge to put the

claimant on inquiry notice[] concerns the nature and

extent of actual know edge necessary to cause an

ordinarily diligent plaintiff to make an inquiry or

i nvestigation that an injury has been sustained. For

i nquiry notice, a person nust have actual notice,

either express or inplied. Express know edge is

direct, whether witten or oral, from sources cogni zant

of the fact[s]. Implied notice occurs when a plaintiff

gains knowledge sufficient to prompt a reasonable

person to inquire further.
(Internal citations omtted; enphasis added.) |If a party is on
i nquiry notice based on express or inplied know edge of certain
facts, it also nust follow that “after a reasonable investigation
of facts, a reasonably diligent inquiry would have discl osed
whet her there is a causal connection between the injury and the
wrongdoi ng.” Id. at 90 (footnote omitted).

On the undi sputed material facts in the sunmmary judgnent
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II.

Christal’s and Chantel’s Wrongful Death Claims

The circuit court granted summary judgnent in favor of the
State on Christal and Chantel’s wongful death clainms upon a
finding that, on the undi sputed material facts, they did not submt
awitten claimto the State and therefore the State did not waive
sovereign imunity as to their clains.

The undi sputed material facts on which the court ruled are as
follows. On July 2, 2004, counsel for Corethia submtted a |letter
to the State Treasurer stating that Corethia, as persona
representative and daughter of the decedent, “clainms that Deer’s

Head Center provided substandard nursing care to [d adys] that

record, dadys was on inquiry notice of her injury and its cause
no later than June 9, 2003. As of that date, d adys had been

di agnosed with a severe infection and had undergone surgery to
anputate her right | eg above the knee in an attenpt to control
the infection. At this stage, G adys's injury was nore than
apparent; she had | ost a portion of her right |eg.

Mor eover, a reasonable investigation at that point in tine
woul d have reveal ed that the infection was proxi nately caused by
the ulcer that resulted fromthe inproper placenent of the
“i mobi | i zer device” in Decenber 2002 and the failure of health
care providers at the Center to take adequate steps to treat the
infection prior to dadys’s transfer to PRMC on June 2, 2003.
| ndeed, the notes prepared by the Center upon d adys’s adm ssion
on March 13, 2003, reveal that the ulcer on dadys’s right hee
resulted fromthe placenent of the cast. Also, as of June 4,
during G adys’s adm ssion to PRMC, her right ankle wound was
positive for E. coli, according to notes prepared by the
attendi ng physician. These facts would have conme to light in the
course of any reasonably diligent investigation. Thus, d adys
had i nmpli ed know edge of both the fact of her injury and the
cause of the injury no |ater than June 9, 2003.
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resulted in her death on July 12, 2003. As a result, Corethia
Copes demands $1, 000, 000 i n conpensatory damages for the w ongful
death of [d adys].” The letter gave Corethia s address and that of
the Center. It went on to recount in 10 single-spaced paragraphs
the particulars of the mal practice allegations.

Al though the letter identified Corethia as a daughter of the
decedent, it said nothing about her two sisters (or any siblings)
and did not in any way indicate whether d adys had any potentia
wrongf ul deat h beneficiaries other than Corethia. Neither Christal
nor Chantel, individually or through counsel, submtted a separate
witten claimto the Treasurer.

Intheir cross-appeal, Corethia, Christal, and Chantel contend
that the court’s summary judgnment ruling was legally incorrect.
Specifically, they argue that Christal and Chantel substantially
conplied with the witten claimrequirenent of the MICA, by virtue
of Corethia's letter to the Treasurer. The State counters that the
undi sputed material facts were legally insufficient to support a
finding of substantial conpliance on the part of Christal and
Chant el .

The Nature of a Wrongful Death Action

At common |aw, there was no cause of action for wongful
death. That cause of action is a creature of statute, enacted in
derogation of the common law. Maryland first enacted a wongfu

death act (“WDA”) in 1852.
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In an action for wongful death, certain beneficiaries of the
decedent, identified in the WDA, may recover danages for the |oss
of the decedent. A *“child” of the decedent is a primry
beneficiary, under CJ section 3-904(a). Mreover, under CJ section
3-904(e), an adult child may recover damages, both pecuniary and
non- econonm c, for the death of that child s parent.

Two other provisions of the WDA are pertinent. First,
section 3-904(c), entitled “Damages to be divided anong
beneficiaries,” states that in a wongful death action, danmages
“may be awarded to the beneficiaries proportioned to the injury
resulting fromthe wongful death.” Second, CJ section 3-904(f),
entitled “Restriction to one action under this subtitle,” states:

Only one action under this subtitle lies in respect to
the death of a person.

Rul e 15- 1001 governs t he procedure for wongful death actions.
It provides, at subsection (b), that, “[i]f the wongful act
occurred in this State” (about which there is no dispute in the
case at bar), "all persons who are or nmay be entitled by law to
damages by reason of the wongful death shall be nanmed as
plaintiffs whether or not they join in the action. The words ‘to
the use of’ shall precede the nane of any person nanmed as a
plaintiff who does not join in the action.”

The parties do not dispute that Corethia s letter to the State
Treasurer conplied or substantially conplied with the requirenents

of SG sections 12-106 and 12-107, with respect to her wongfu
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death claim Christal and Chantel did not submt separate witten
claime to the Treasurer, however. And, to the extent that any
action for wongful death were to be filed, all three sisters would
have to be parties, either as plaintiffs or use plaintiffs, and no
ot her action for wongful death could be brought. CJ 8§ 3-904(f).
Corethia filed the wongful death action as the sole plaintiff.
She anmended her conplaint to add her sisters as “use plaintiffs,”
and then further anended it to join themas plaintiffs.

Christal and Chantel maintain that, because Corethia s July 2,
2004 letter informed the State Treasurer about the cause of action
the State was facing for the wongful death of d adys Copes, and
there only can be one cause of action for the wongful death of a
person, they conplied with the notice of claimrequirenents of the
MICA by virtue of Corethia s letter.

We first consider whether SG section 12-106 requires every
potential beneficiary under the WDA to submit a separate witten
claim As discussed, supra, SG section 12-106 directs that “[a]
claimant may not institute an action under this subtitle unless:
(1) the claimant submts a witten claimto the Treasurer or a
desi gnee of the Treasurer within 1 year after the injury to person
or property that is the basis of the claim” The term*“claimant” is
not defined within the subtitle.

Under the "State Insurance Prograns” subtitle of the Code of

Maryl and Regul ations ("COVAR'), the State Treasurer’s Ofice has
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promul gated regul ations relevant to our inquiry. The subtitle is
divided into four chapters related to the MICA: 1) General, 2)
Coverage and Limts, 3) Clains Adm nistration, and 4) Actions. The
first chapter, COVAR 25.02.01.02, entitled “Definitions,” states
that a “claimant” is “a person described in COVWR 25.02.03.02 who
submits a claimunder the [MICA] to the Treasurer.” The referenced
section in the “Cl ainms Adm ni stration” chapter, COVAR 25.02. 03. 02,
entitled “Wwo May File,” provides in pertinent part:

C. Death. A claim for death nmay be submtted by the
decedent’ s personal representative on behalf of the
decedent’ s estate or by any other personlegally entitled
to assert this claimin accordance with applicable state
law, or by the duly authorized attorney or |ega
representative of either.

COVAR 25.02.03.05, entitled “Docunentation,” states:

A. Death. In support of a claimfor death, the clai mant
may be required to submt the follow ng evidence or
i nformati on:

* %k %

(3) ldentification by full nanme, address, birthdate,
ki nship, and marital status of each of the decedent’s
survivors, including identification of those survivors
who were dependent for support upon the decedent at the
time of the decedent’s death;

* k%

(7) 1f damages for pain and suffering before death are
cl ai med, a physician’s detail ed statenent specifyingthe:

(a) Injuries suffered,

(b) Duration of pain and suffering,

(c) Drugs admnistered for pain, and

(d) Decedent’s physical condition in the interval
between injury and death[.]
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Finally, the “Coverage and Limts” chapter, COVAR 25. 02. 02. 02,
entitled “Self-1nsurance,” provides in pertinent part,

D. Limts of Liability. Wthin total budgeted funds
avail abl e for self-insurance coverage of tort clains, the
limts of State liability shall be:

(1) Subject to 8D(2) of this regulation, $200,000 per

claimant for all injury, |loss, and damage to person and
property arising froma single incident. For the purpose
of determining the Ilimts of |liability wunder this

subsection, all persons claimng danages resulting from
(a) Bodily injury to, or the death of, any one

person shall be considered to be one claimant; . . .

(2) Such greater, lesser, or additional limts as

ot herwi se may be established by the annual State Budget

for incidents occurring during that fiscal year.

(Enmphasi s added.)

Adm ni strative regul ati ons have the force of | awwhen they are
“legislative” and not nerely “interpretive.” Dept. of Public
Safety and Correctional Servs. v. Beard, 142 M. App. 283, 300
(2002) (citing wWaverly Press, Inc. v. State Dep’t of Assessments
and Taxation, 312 M. 184, 191 (1988)). A regulation is
“legislative” whenit “‘affects individual rights and obligations’”
and “the agency intended the rule to be |egislative as ‘evidenced
by such circunstantial evidence as the formality that attended the
making of the |aw, including rule making procedure and
publication.’” Id. at 301 (citation omtted). Mor eover, a
“legislative” regulation is enacted under the authority of an

express del egation of power fromthe |l egislature. See Comptroller

of Maryland v. Miller, 169 Md. App. 321, 346 (2006) (a legislative
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rule “is the product of an exercise of del egated | egislative power
to make the law through rules”)(citation omtted).

An “interpretive” regulation, in contrast, “sinply state[s]
what the adm nistrative agency thinks the statute neans, and only
‘rem nd[s]’ affected parties of existing duties.” Secretary, Dep’t
of Public Safety and Correctional Servs. v. Demby, 390 M. 580,
604-05 (2006) (quoting United States v. Ellen, 961 F.2d 462, 465
(4th Cr. 1992)). Wile an interpretive regulation does not carry
the force of law, it is entitled to deference because it reflects
the agency’'s interpretation of its own statute. See Bd. of
Trustees of Maryland Teachers & State Employees Supplemental
Retirement Plans v. Life and Health Ins. Guar. Corp., 335 Ml. 176,
195 (1994); Smack v. Department of Health and Mental Hygiene, 134
Md. App. 412, 420 (2000).

The regul ati ons pertinent to the case at bar bear indicia of
both legislative and interpretive regulations. They “affect
i ndi vidual rights and obligations” in that they set forth who nay
give notice of claimunder the MICA and thus, the procedure for
nmeeting the condition precedent to suing the State for its tortious
conduct . The regulations also were published in the Maryland
Register and went through notice and coment prior to final
adopti on. 17:1 Md. R 92 (Jan. 12, 1990) (notice of proposed
action); 17:7 M. R 853 (Apr. 6, 1990) (final adoption).

“[ S] ubm ssion of aregulation viathe notice and comment procedures
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of the APA alone is not determ native of whether a regulationis a

| aw,” however, because Maryland is unique in that “‘an agency's
organi zational rules, procedural rules, interpretive rules and
statenents of policy all nust go through the sanme procedures as
required for legislative rules.”” Demby, supra, 390 Md. at 607
n.13 (quoting Eng’g Mgmt. Servs., Inc. v. Maryland State Highway
Admin., 375 M. 211, 232-33 (2003) (quoting Arnold Rochvarg,
Maryland Administrative Law, 154-55 (2001))).

Wiile no legislative delegation of rule making authority is
found in the MICA, the State Treasurer is granted authority under
Md. Code (2006 Repl. Vol.), section 9-104 of the State Finance and
Procurenent Article (“SFP”), entitled “CGeneral powers and duties of
Treasurer,” to “adopt necessary regulations: (1) to set policies
and procedures for paynent on |osses, including adjustnent and

approval G ven the absence of an express del egation of
authority to promulgate regulations in the State Governnent
Article, we shall treat the relevant COMAR provisions as
interpretive regul ati ons and accord them appropri ate deference.
As always, our goal in statutory interpretation is to
“ascertain and effectuate” the intent of the | egi sl ature. Mayor and
Town Council of Oakland v. Mayor and Town Council of Mountain Lake
Park, 392 Md. 301, 316 (2006). Qur starting point in this pursuit

is the language of the statute itself. Refer v. State Dep’t of

Assessments and Taxation, 397 Md. 2, 26 (2007). |If the |language is
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cl ear and unanbi guous, “either inherently or by reference to other
rel evant | aws or circunmstances,” we give effect to the words of the
statute as witten. City of Baltimore Dev. Corp. v. Carmel Realty
Assocs., 395 Md. 299, 318 (2006)(quoting Chow v. State, 393 M.
431, 443-44 (2006)). Wiere anbiguity exists, i.e., where two
reasonabl e alternative interpretations exist, “we my enploy al

t he resources and tools of statutory construction at our disposal,
including legislative history, prior case law, and statutory

pur pose.” Refer, supra, 397 Ml. at 27 (internal citations omtted).

Pursuant to SG section 12-106, only a “claimant” nust submt
awitten claimto the State Treasurer. The term*“claimant” is not
defined in the statute, nor does the statute otherw se identify who
qualifies as a “claimant” in either a survival or a wongful death
action. The statute thus is not clear on that point.

The State Treasurer, in COVAR 25.02.03.02, which in turn
refers to COVAR 25.02.03.02, has interpreted the neaning of
“claimant” in that context. Wen the claiminvolves death, COVAR
25.02.03.02 provides that a claimmy be filed by “the decedent’s
personal representative . . . or by any other person legally
entitled to assert this claimin accordance with applicable state

| aw . The regulations thus nake no distinction between
survival and wongful death actions. Their plain |anguage woul d

all ow a personal representative of the decedent’s estate or any
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statutory wongful death beneficiary to submt the witten claimto
the State Treasurer, for any claimresulting froma death.

Further support for this interpretation is found in COVAR
25.02.03.05, directing that in a “claimfor death,” the clai mant
“may be required” to provide the State Treasurer with the nanmes of
and other identifying information about the decedent’s survivors.
This regulation contenplates that a determ nation of potential
beneficiaries under the WDA woul d be nmade as part of the State's
I nvestigation of the claim If every beneficiary under the WA
were required to submt a separate witten claim to the State
Treasurer, COVAR 25.02.03.05 woul d be superfluous. SG §12-102.

We conclude that, for the wongful death of a decedent, not
all beneficiaries under the WDA are required to file separate
witten clains with the State Treasurer. For purposes of SG
section 12-106(b)(1), a “claimant” in a wongful death action is
ei ther the personal representative of the decedent’s estate or any
| awf ul beneficiary under the WDA Accordi ngly, once Corethia
submtted a witten claim on July 2, 2004, notifying the State
Treasurer of her intention to bring a wongful death action for the
death of G adys Copes, her sisters, Christal and Chantel, did not
need to separately submt witten clains in order to conply with SG
section 12-106(b)(1). This interpretation is in keeping with the
pur pose of SGsection 12-106(b)(1), as witten notice of a w ongf ul

deat h action arising out of the death of one person gives the State
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sufficient information to investigate the claimas to all possible
claimants. It also is in keeping with the |legislative mandate to
construe the MICA “broadly, to ensure that injured parties have a
remedy. " 13

III.

Corethia’s Wrongful Death Claim

Finally, in its issue on appeal, the State contends that
Corethia should not have been permtted to pursue her w ongful
deat h cl ai m because her sisters properly were precluded from suing
for wongful death; there can only be one cause of action for
wrongful death; and because Chantel and Christal properly were
precl uded fromsuing for wongful death, Corethia should have been
so precluded as well.

W already have held that the circuit court erred by ruling
that Chantel and Christal were barred by sovereign inmunity from
pursuing their wongful death clainms. Thus, we have rejected the

predicate to the State’'s contention.

B3There is no dispute that Corethia s July 2, 2004 letter
was tinely submitted as to the wongful death action, as it was
submtted within one year of the July 12, 2003 date of death.
Unlike in a survival action, in a wongful death action the death
must occur for all elements of the action to be in existence.

“\We note, in passing, that, even if we had ruled to the
contrary, i.e., that Chantel and Christal could not pursue their
wrongful death clains, we would find no nmerit in the State’'s

argument .
To be sure, there only nay be one cause of action for
wrongful death. See CJ 83-904(f). |If one wongful death

beneficiary properly sues, and joins other potential
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JUDGMENT IN FAVOR OF THE STATE ON
SURVIVAL ACTION AFFIRMED; JUDGMENT IN
FAVOR OF THE STATE ON WRONGFUL DEATH
CLAIMS OF CHRISTAL AND CHANTEL COPES
REVERSED; JUDGMENT IN FAVOR OF CORETHIA
COPES ON WRONGFUL DEATH CLAIM VACATED AS
TO DAMAGES ONLY. CASE REMANDED TO THE
CIRCUIT COURT FOR WICOMICO COUNTY WITH
INSTRUCTIONS TO AMEND THE JUDGMENT OF
LIABILITY ONLY FOR WRONGFUL DEATH TO
INCLUDE CHRISTAL AND CHANTEL COPES AND
FOR A NEW TRIAL ON DAMAGES. COSTS TO BE
PAID 75% BY THE STATE OF MARYLAND AND 25%
BY THE APPELLANTS.

beneficiaries as use plaintiffs, and the use plaintiffs do not or
cannot join in the action as plaintiffs, that does not nean that
the wongful death beneficiary who properly sued cannot pursue
her claim Rather, it nmeans that the use plaintiffs nay not
separately pursue another wongful death action.
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