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CRIMINAL LAW - PROSECUTORIAL MISCONDUCT -

Cenerally, a trial court nmay not disniss an indictnment based
on prosecutorial msconduct. Were prosecutor

m srepresented evidence to a grand jury, dism ssal was not
war rant ed, assum ng the court had the power to dismss,
where evidence, if properly presented, would not have
negated guilt.

Di smissal for violation of discovery Rule 4-263 was not
war rant ed, assum ng the court had the power to dismss,
where no prejudi ce was shown.
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On Decenber 20, 1999, David Del eon, appellee, was charged
with child sexual abuse and related charges in the District Court
of Maryland for Frederick County. The alleged victimwas a nine-
year-old child, Katie W (Katie). On February 15, 2000, appellee
was charged with simlar offenses against Katie s seven-year-old
sister, Amanda W (Amanda). The alleged victinms were the
grandchil dren of appellee’'s then girlfriend, Rosemary P. At the
time of the alleged incidents, the alleged victins, their nother,
and Rosemary P. all lived wth appellee in his residence.

On February 17, 2000, a crimnal information was filed in
the Crcuit Court for Frederick County with respect to the
al | eged abuse of Katie, and on April 12, 2000, a crimnal
information was filed in circuit court with respect to the
al | eged abuse of Amanda. On June 16, 2000, the cases were
consol idated. On Novenber 27, 2000, the State filed in circuit
court an indictrment that had been returned by a grand jury on

Novenber 22. On Decenber 5, the State nol prossed the charges in

district court.
The cases were scheduled for jury trial in circuit court on
May 21, 2001. On February 15, the court began hearing

prelimnary notions. On May 21, the State nol prossed the

charges relating to Amanda. On May 21 and May 22, hearings and
various di scussions took place in chanbers between the court and

counsel. Based on information that becane known at that tine,



appellee filed a nmotion to dismss the indictnent, alleging
prosecutorial msconduct. On May 23, 2001, the court held a
heari ng, and on May 29, 2001, the court granted the notion. The
State noted an appeal and raises as the sole issue whether the
circuit court erred in granting the notion. W shall reverse the
j udgnment of the circuit court.
Factual Background

The foll ow ng background information reflects our review of
the transcripts contained in the record. The briefs of the
parties are skinmpy. |Indeed, appellee’ s brief devotes only one
page to both the “statenent of facts” and the “argunent.” There
are no transcripts of the grand jury proceedi ngs. Additionally,
fromtime to tinme, various discussions took place between counsel
and the court, the content of which is not reflected in the
record. In this summary, we will set forth only those matters
pertinent to the issue before us.

On March 21, 2000, Dr. Nerita Estanpador-U ep, a physician
with the Montgonery County Departnent of Health and Human
Servi ces, conducted interviews and exam ned the alleged victins.
Dr. Estanpador-U ep’s exam nation reveal ed no physical signs of
abuse with respect to either child. The exam nation of Katie
reveal ed pustul e | esions, which Dr. Estanpador-U ep swabbed and
sent to American Medical Laboratories for testing. Dr.

Est anpador-U ep al so took a bl ood sanple fromKatie and sent it



to the same lab for testing. According to Dr. Estanpador-U ep’s
records, the purpose of the tests was to “rule out herpetic
| esions.”

Subsequently, the State obtained a bl ood sanple from
appel l ee and sent it to the sane | aboratory to test for herpes
virus. A lab report dated July 6, 2000, indicates that the test
was positive for both HSV-1 and HSV-11 (Herpes Sinplex Virus)
anti bodies. Type | herpes sinplex virus is generally marked by
sores around the nmouth or nose, and type |l herpes sinplex virus

is marked by lesions on the genitalia. Stednman’s Medi cal

Dictionary 709 (25th ed. 1990). The July 6, 2000, |ab report
i ndi cates that appellee’ s HSV-1 antibody reading was 2.99 and his
HSV-11 anti body reading was 4.19. The report sets forth the

follow ng reference ranges for both HSV-1 and HSV-I1:

Less than 0.91 No det ectabl e anti bodi es
0.91-1.09 Equi vocal
Greater than 1.09 Positive

On Decenber 22, 2000, appellee filed a notion for an order
requiring the State to provide a transcript of the grand jury
testinmony for purposes of cross-exam nation at trial. A
transcript of a later proceeding reveals that the notion was
denied without a hearing, but we were unable to |ocate an order
or a docket entry. In any event, as previously noted, the record

does not contain a transcript of the grand jury proceedings.



On February 15, 2001, the court held a hearing on the
following notions filed by appellee: (1) notion to dismss on the
ground that his right to a speedy trial had been violated, (2)
notion to sever the cases for trial, and (3) notion for reduction
of bond. Subsequently, the court denied the notion to dismss,

and the consolidati on becane noot because the State nol prossed

the charges relating to Amanda. Wth respect to the notion to
reduce bond, the transcript reveals that appellee had been
i ncarcerated since Decenber, 1999, on a $300, 000 bond. The court
ruled that it would accept a pledge of the deed to appellee’s
residence, if it were free of encunbrances. The record indicates
appel | ee was subsequently rel eased fromcustody. During the
course of the argunent at the hearing, to the extent pertinent
here, the prosecutor, in arguing the strength of the State’s
case, argued that the State had nedical evidence that Katie had
contracted genital herpes from appell ee.

On May 9 and 10, 2001, the court held another notions
hearing. The purpose of this hearing was to determne if Dr.
Est anpador-U ep, an expected State’'s witness, could testify to
statenents nmade to her by the alleged victins. The State had
previously filed a notice of intention to use out-of-court

statenents by sexual offense victins, pursuant to Maryl and Code,



art. 27, section 775.! The prosecutor argued that Dr.

Est anpador-U ep was not a treating physician, and therefore,
while the statenents were not adm ssible as a hearsay exception,
they were adm ssi bl e under section 775.

At the hearing, Dr. Estanpador-Uep testified in detail with
respect to the tinme, place, and circunstances of all statenents
made to her by the alleged victinms. During the course of the
testi nony, she stated that she found no physical injury during
her exam nation of the children. She did find pustule lesions in
Katie which she described as a “blister.” She scraped the
| esions for a culture and did “antibodies.” Dr. Estanpador-U ep
further testified that Katie had type |I herpes, stated this was
usually the genital type, based on the presence of |esions, and
observed that the “anti body was way up.” The testinony and the
argunent of counsel concentrated, however, on the statenents by
the alleged victins and whether they were trustworthy. In
ruling, the court observed that everyone seenmed to agree that
Katie had genital herpes but noted there was no physical evidence
of abuse in the record other than | esions, which neither

corroborated nor excluded the all eged abuse. The court rul ed

This section provides that certain out-of-court statenents
made by child abuse victins are admissible in a crimnal trial.
Md. Code (1996 Repl. Vol., 1999 Supp.), art. 27, 8§ 775. See
Prince v. State, 131 Ml. App. 296 (2000) (applying test under
section 775 to determne trustworthiness of child s out-of-court
statenent).
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that the out-of-court statenments of both alleged victinms were not
reliable and woul d not be admi ssible at trial.

On May 21 and 22, 2001, the court held further proceedi ngs
on the record. There had been a plea offer by the State, and
appel l ee was voir dired to establish that he understood the
offer. The prosecutor represented that, if the offer were
rejected, the State would go forward only as to Katie because it
was the stronger case “wth the herpes and everything.” Appellee

rejected the plea, and the State nol prossed the charges as to

Amanda.

The prosecutor raised the possibility of stipulations with
respect to |aboratory tests. It is apparent fromthe transcri pt
that there had been prior discussions, but the content of those
di scussions is not reflected in the record. It is clear that at
some prior point in time, Rosemary P. had turned over to the
State a bed conforter that was then sent to the Maryland State
Police Crinme Laboratory for testing. As of May 21, according to
the record, defense counsel had the results of the blood tests
and the conforter test but did not have the results of any
culture. Defense counsel stated that he would not stipulate to
the result of the test on the conforter, nor would he stipul ate
to the result of the blood test on Katie. The prosecutor
expl ai ned that he was only seeking a stipulation as to chain of

custody with respect to the blood and the conforter. Wth



respect to the blood test, the prosecutor further explained that
he understood the defense did not challenge the findings but did
chal l enge the interpretation of them The prosecutor observed

t hat defense counsel could cross-exanm ne the |ab representative
(expected to be Dr. Nathan Shernman) when the State called himas
a W tness.

Def ense counsel stated he had a basic problemw th the
reliability, and thus adm ssibility, of the tests and woul d not
stipulate to them Defense counsel questioned the reliability of
bl ood testing for herpes, suggesting instead that there should be
a “scraping” taken froma herpetic |esion because that was the
nore reliable way to test for herpes. Utinately, defense
counsel agreed to stipulate to the chain of custody with respect
to the blood test and the test on the conforter. The court
agreed to hold a hearing on the question of whether the form of
testing, in both instances, was reliable and generally accepted.

The court, prior to holding that hearing, heard argunent on
the State’s position that Katie' s out-of-court statenents to Dr.
Poirer, an alleged treating physician, were adm ssible through
Dr. Poirer pursuant to Rule 5-803(b)(4). Defense counsel opposed
the State’s request and asserted that Dr. Poirer was not a
treating physician but rather saw Katie at the request of a
detective. The prosecutor also argued that Katie's out-of-court

Sstatenents to detectives were adm ssible as pronpt conpl aints of



sexual assault pursuant to Rule 5-802.1(d). Defense counsel also
opposed that request. The court deferred ruling until trial.
There was di scussion about the admissibility of a photograph
depicting appellee in a robe that matched a description given by
Katie. The court did not rule on that issue. Finally, the
parti es argued appellee’ s request that the jury visit appellee’s
resi dence. The court did not rule then, but at a later tine,
after the court visited the scene, it granted appellee’s request.

On the afternoon of May 21, the court was ready to proceed
with the hearing on the reliability of the formof testing
performed on the blood and the conforter. No w tnesses were
present, and the prosecutor proffered that the |lab representative
woul d testify that the blood test was generally accepted as a
formof testing for herpes and that the result of the test on
Katie was “equivocal.” The prosecutor stated that the defense
position that “scrapings” were the preferred nmethod of testing
and ascertai ning the neaning of “equivocal” were natters that
went to the weight of the evidence, not its adm ssibility.

The hearing continued on May 22. Cathryn Braunstein, a
chem st with the Maryland State Police Crinme Laboratory,
testified about the test perfornmed on the conforter. Counsel
conducted direct and cross-exam nation with respect to the
reliability of the test. The court, over objection of both

parties, asked the w tness questions about the results of the



test. Defense counsel followed up with further questions. In
response to questions fromthe court and defense counsel, the

wi tness stated that the conforter contained a stain consisting of
senmen and non-senen. A DNA test reveal ed the senen was |ikely
from appel | ee, but the non-senmen consisted of a m xture of nal e-
femal e substance. The femal e portion predoni nated and was from
two or three femal es, although none of it was fromthe all eged
victins. The court ruled that the test on the conforter did neet
the criteria for being scientifically reliable, and it would not
be excl uded on that basis.

In the afternoon of May 22, the parties again discussed the
need for a simlar hearing with respect to the blood test. In
the course of that discussion, the prosecutor stated:

Here’ s anot her problem Your Honor, with
regard to that. There was a culture taken
fromthe child. It was never requested to be
i ndependently tested by the defense. It does
exist. . . . W have a piece of evidence in

this case that hasn’'t been tested, it would
appear.

So, Your Honor, we need to verify, | guess,
that the culture has been tested, if all of a
sudden now — | mean the notion to suppress
was withdrawn. | had no idea that herpes
testing via blood would be challenged. It’s
just an acceptable formof testing. If he's
now saying the only way to test is to test
the culture and you’ re going to nake that
ruling, I don’t know what to do. | nean
should we go get the culture tested if it
hasn’t been tested al ready?

THE COURT: Has it been tested?
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PROSECUTOR. W have no first-hand know edge
that it’s been tested. There's nothing —

this was never brought up until, | guess,
really until last Friday, or even really this
nor ni ng, | guess.

THE COURT: Well, that’s true, but you
certainly know whether or not it’s been
tested because if it was tested and negati ve,
t hat woul d be excul patory.

PROSECUTOR: Absolutely. W have no reports
t hat have been provided to us, nor do we have
— nor prior to today have we ever inquired
about that because we had a positive bl ood
test.

THE COURT: And so what do they tell you now
that you inquire? Wat was the testing on
t he swab?

PROSECUTOR: W don’t — they believe that it
was tested. No one knows for sure whether it
was positive or negative, but what we should
probably do is determ ne what the test was
first so we can determ ne whether it was
positive or negative. Oherw se, we may be
proceeding with a piece of excul patory

evi dence or a piece of incul patory evidence.
But the defense never requested that it be
tested, and the State, if it was tested, no
one ever provided us, via our subpoenas for
all the records, with the test, and we didn’'t
even | ook into whether it was tested until

t oday at noon.

Based on representati ons made by counsel for the parties, it
appears that, prior to the afternoon of May 22, counsel had only
a one page report from American Medical Laboratories. The report
described the results of the blood test. On the afternoon of My
22, the State received by facsimle a five-page Anerican Medi cal

Laboratories report fromDr. Estanpador-U ep’'s office. The
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report, dated March 22 and March 23, 2000, showed that the
culture fromKatie's scrapi ng was negati ve.

The court proceeded with the hearing to determ ne the
reliability of the blood test. The State called a representative
from Aneri can Medi cal Laboratories, Dr. Charles Repeddy, to
testify. The court questioned the wi tness about the results of

Katie's blood test. The witness testified that the test showed

there were antibodies present to HSV-1, but it did not show that
Katie was positive for HSV-11. The wtness further testified
that HSV-11 is genital herpes.

Despite this testinony, the prosecutor advised the court
that he planned to call Dr. Repeddy at trial, even though Dr.
Repeddy woul d testify that Katie only had HSV-1, explaining that
the witness would also testify that type |I could be sexually
transmtted. The court pointed out that the witness testified
that type | could be transmtted through a nunber of nmeans. In
response, the prosecutor pointed out that the wi tness could
testify to the level of antibodies present in Katie even if he
could not testify that Katie had genital herpes.

The circuit court ruled that the blood test would not be
adm ssible in evidence because it was too equivocal. The court
further ruled that Dr. Repeddy’s testinony would not be
adm ssi bl e because he could not express an opinion that Katie had

genital herpes, pointing out that, in fact, he testified that the
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bl ood test was essentially negative.

The court and counsel continued to discuss what the State
intended to do at trial. The prosecutor indicated that Dr.
Est anpador-U ep could testify with respect to the presence of
| esions. The court responded that Dr. Estanpador-U ep coul d not
link the | esions to anything because the culture was negati ve.
The prosecutor then stated he probably would not call her except
possibly in rebuttal.

Appel l ee then filed the notion to dismss, which is now
before us. On May 23, 2001, the court held a hearing on that
notion. Appellee argued that the State (1) intentionally
w t hhel d excul patory evidence, (2) msrepresented that Katie had
tested positive for genital herpes to the grand jury, the court,
and defense counsel, and (3) acted inappropriately in another
case in which appellee was involved. Wth respect to the
conceal nent and mi srepresentation issues, the prosecutor asserted
that Dr. Estanpador-U ep had not told himabout the culture
result, and he expected her to testify that Katie had genital
herpes and that it had been comuni cated by appellee. He
expl ai ned that when he called Dr. Repeddy to testify, he thought
it was to establish the testing procedure, not to interpret the
results. He further explained that he had earlier spoken to Dr.
Sherman at Anerican Medical Laboratories, and he understood from

himthat the test results were consistent with soneone who had
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been exposed to HSV-11 virus. Finally, the prosecutor asserted
t hat when he | earned about the result of the culture, he
contacted Dr. Estanpador-U ep, who advised that the culture was
negati ve because she had not taken a proper specinen, explaining
that she did not “burst the blister or scrape it off.”

Wth respect to the related case issue, the court received
testinmony. The testinony revealed that, prior to the allegations
of child abuse, appellee had required the children, their nother,
and Rosemary P. to | eave his residence. Appellee did so because
he believed Rosemary P. had forged checks in October, 1999, drawn
on his bank. Appellee initiated charges in district court. On
May 5, 2000, an investigator for the State’s Attorney’'s Ofice
spoke to appellee while appellee was in jail awaiting trial on
the charges involved in this case. The investigator testified
that he did not know why appel |l ee was i ncarcerated and did not
know that the parties in the forgery case were involved in this
case. He stated that he did not discuss the child abuse
all egations with appellee. The prosecutor in the forgery case
testified that she knew appel |l ee had a pending crim nal charge
but did not know the facts of this case at the tine that she was
prosecuting the forgery case, and she did not know the two cases
were related. Rosemary P.’s defense in the forgery case was that
appel | ee had given her perm ssion to draw checks on appellee’s

account. She was found not guilty on the forgery charges.
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Appel | ee argued that the State failed to properly investigate and
prosecute the forgery charge. According to appellee, had there
been a conviction of Rosemary P., it would have affected her
credibility as a witness in this case.

We have reviewed the exhibits introduced into evidence at
t he various hearings. The exhibits include the |ab reports. W
note that a report dated March 22, 2000, shows that Katie’'s
cul ture was negative and shows a prelimnary blood test reading
of 3.33 HSV-1 antibodies and 0.99 HSV-11 antibodies. A “final
report” dated March 23, 2000, shows 0.56 HSV-1 anti bodi es and
0.88 HSV-11 antibodies and again a negative culture.

The circuit court dictated a | engthy and t horough opinion
that covers 38 pages in the transcript. The court began as
fol |l ows:

A defendant’s ability to exercise his
constitutional rights nust not be chilled by
heavy- handed prosecutorial conduct. Rather
than acting as a mnister of justice, [the
prosecutor]... has denonstrated a nodus
operandi in this case that nmi ght be terned
‘“by hook or crook.” The court has considered
all inproprieties connected with this case,
including multiple instances of prosecutori al
m sconduct that demand di smssal with
prejudi ce. The cunul ative effect of these

i nproprieties operate to outweigh any society
i nterest and prosecuting defendants in favor
of the interest of the defendant and the
public in the fair adm nistration of justice.

The court then considered the claimthat the State had

wi t hhel d the excul patory test result performed by the | aboratory.
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The court noted that appellee had filed discovery requests.
After discussing discovery rules 4-261(a), 4-263(b)(4), and 4-

263(g); Brady v. Maryland, 373 U S. 83 (1963); and the

responsibilities of a prosecutor under rules 3.3, 3.4, and 3.8 of
t he Rul es of Professional Conduct; the court concluded that the
State had the duty to disclose the results of the culture. The
court further indicated that Dr. Estanpador-U ep had requested
the test and was acting on the State’s behalf. The court further
stated that, if the prosecutor did not have actual know edge of
the test result, the prosecutor had a duty to | earn, observing
t hat deli berate conceal mrent or bad faith was not required in
order to justify court intervention. The court also considered
whet her appel | ee coul d have obtained the culture result fromthe
| aboratory but observed that the prosecutor had initially
represented that the swab had not been cultured and al so
represented that the | aboratory test results were positive for
genital herpes.?

The court next considered the claimthat the State fal sely
represented that the | aboratory test results were positive for
genital herpes and a witness would so testify. The court

revi ewed t he di scussions between counsel and the court during the

2\ are not certain, but it appears that defense counsel,
prior to the proceeding in My, 2001, had a copy of Dr.
Est anpador-U ep’s record, indicating that the | esions had been
swabbed and sent to Anerican Medi cal Laboratories for testing.
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several day period prior to May 29 and summari zed them as
foll ows. The prosecutor had, on several occasions, represented
that the | aboratory test results were positive for genital
herpes, and that a representative fromthe |aboratory would
testify that Katie had genital herpes. Mre specifically, on My
21, the prosecutor requested defense counsel to stipulate to the
adm ssion into evidence of the blood test result and the results
of another test on a conforter that had been given to the State
by Rosemary P.. After sone discussion, the defense refused to
stipulate. On May 22, a witness testified that the sanple taken
fromthe conforter consisted of semen which matched that of
appel l ee and a DNA m xture that was primarily female. The female
portion did not cone fromeither of the alleged victins. Wth
respect to the blood test, the prosecutor advised that he could
not produce a witness prior to trial, but |ater stated he could
produce soneone that afternoon. The court observed:

At that time [the prosecutor] noted that

there was a problemin regard to the culture

t hat had been taken fromthe child.

Previ ously, when requested as to whether or

not that culture had been tested, he stated

that it had not. A culture was not taken.

On Tuesday afternoon [May 22] he said a

cul ture has been taken fromthe child. It

does exist. It has not been tested.

After further discussion, the prosecutor indicated that he

needed to verify if the culture had been tested, stating that his

of fice had no record and the subject had never cone up. The
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court then referenced the testinony of Dr. Repeddy, nentioned
above, who testified that the blood test was essentially
negative. Following its review, the court observed: “So, how
anyone could proffer that any scientist fromthis |aboratory
woul d testify that there was the presence of HSV-11 [genital
herpes] is sinply beyond ny understanding.”

The court considered appellee’s allegation that the State
had deliberately msled the grand jury. The court observed that
the case originated in February, 2000, and that in My, 2001, the
prosecutor was still making allegations that the |ab test results
were positive for genital herpes. The court stated: “Now, it’s
difficult for nme to believe that no one in the preparation of a
W tness or any of his enployees or he hinself, because we were at
trial, would call and inquire as to what these results neant.”
The court apparently assuned that the State m srepresented
evi dence before the grand jury, but the court did not expressly
find that the evidence was intentionally m srepresented.

After recogni zing the general reluctance of courts to
dism ss an indictment with prejudice, the court observed that, in
this case, “by the tinme of a new indictnment the defendant’s
speedy trial rights would be nost assuredly violated.” Later in
its opinion, with respect to speedy trial rights, the court
observed: “Although the court has essentially concluded that the

defendant is not entitled to a dism ssal with prejudice on that
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ground alone, it has taken the issue into consideration with
other [sic] [aggravating] factors.”

Wth respect to other msrepresentations, the court observed
that, on May 18, the State offered appellee a plea that had to be
accepted by that evening. Appellee did not accept it, and on My
21, the State again offered appellee a plea. Appellee declined.
The court found that “fal se statenents were nmade in the
i nducenent for a plea.”

Wth respect to the forgery case, the court again expressed
skeptici sm about what the prosecutor’s office knew and did not
know. The court observed that the prosecutor’s office should
have known about the relationship between the two cases and the
better course of conduct would have been for the State’'s

Attorney’'s Ofice not to contact appellee without first notifying

his counsel. The court concluded: “There nmay have been no
inmpropriety at all, but it certainly gives an air of
i npropriety.”

Finally, the circuit court took into consideration
appel lee’s pretrial incarceration. The court observed that the
amount of the bond was in part as a result of representations by
the State with respect to the strength of its case. The court
observed that the alleged victins’ statenents to different
persons were substantially different fromeach other and that

both alleged victins at one tinme or another denied the incidents.
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The court al so observed that there were no physical findings of
abuse, and consequently, the corroboration of genital herpes was
extrenely inportant.

In conclusion, the court “strained to try to dismss this
i ndi ct ment wi thout prejudice”, but concluded otherw se.® The
court ended its opinion by explaining:

What | consider to be outrageous conduct by
[the prosecutor]..., painted the evidence

i rrevocably and prejudiced the defendant’s
case on the nerits such that notions of due
process and fundanmental fairness would
preclude reindictment. By intentionally
persisting and repeating in this |ine,
failing to disclose known excul patory

evi dence on issues of guilty know edge,

m srepresenting evidence, the prosecutor has
deni ed defendant his constitutional right to
an unbi ased grand jury.

SThe court observed:

But by the conclusion of the hearing in
regard to the [l aboratory representative]...,

it was apparent that [the prosecutor]... was
gonna continue to pursue these specific
avenues. In other words, | asked will you be
calling the [l aboratory representative]... to
testify? Yes | wll, Your Honor. |’m gonna
have himtestify as to HSV-1 and the

def endant has HSV-1. Well, probably ninety

percent of the people in the world have HSV-
|. That evidence is of no value at all as an
i ndi cation of any sexual abuse. | asked him
was he going to call Dr. Estanpador? He says
yes, he was. For what purpose | say? He
said for the purpose of having her testify
that there were lesions as to the vagi nal
area. | said why would you want to do that
when the swabs cane back negative? Oh, well,
that’s for the jury to decide the weight.
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Discussion

On appeal, the State contends that (1) the court’s factual
findings are not supported by the record, and (2) dism ssal was
not the appropriate sanction. Wth respect to the first issue,
the State, in describing the court’s finding with respect to the
prosecutor’s conduct, states the court found that “the prosecutor
intentionally w thheld excul patory evi dence and m srepresented
the evidence.” In light of that statenment, the form of the
State’s contention is puzzling. The State contends that “the
evidence in the present case supports a finding that the State
did not know ngly or intentionally w thhold evidence”, as
di stingui shed from contending that the evidence was insufficient
to support a finding that the conduct was intentional. |In
support of its contention, the State argues that the evidence
supports a finding that the prosecutor was not aware of the
negative test results, and that, even after the negative test
results had been disclosed, the prosecutor proffered that it was
still Dr. Estanpador-Uep’'s opinion that Katie had genita
her pes.

We do not read the court’s opinion as finding that the
prosecutor or any State representative acted intentionally and
del i berately, with actual know edge of facts, to conceal or
m srepresent evidence. W do note that the court, inits

concl udi ng paragraph, does use a formof the word intentional but
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in context it does not appear to nean that the prosecutor
knowi ngly failed to disclose. On the other hand, the court’s
reliance on provisions in the Rules of Professional Conduct,
whi ch require knowi ng action, indicate that the court found that
t he conduct was intentional. In any event, the opinion is
replete with findings that the prosecutor and other State
representatives, including Dr. Estanpador-U ep, should have known
the facts; the prosecutor should have discl osed excul patory
evi dence; and the prosecutor should not have represented
otherwi se. This constituted inproper conduct, which at the very
| east, the court viewed as sonething nore than inadvertence and
constituted an “outrageous” disregard for the State’s
obligations. |If our reading of the court’s opinion is wong and
the court did find that the prosecutor acted know ngly and
deli berately, with actual know edge of the result of the culture,
the finding is not supported by the record and is clearly
erroneous.

Wth respect to the appropriate sanction, the State argues
that a defendant is not entitled to dism ssal because a
prosecutor places tainted evidence before a grand jury or fails
to present excul patory evidence to a grand jury. The State

relies on Costello v. United States, 350 U.S. 359, 363 (1959);

United States v. WIllians, 504 U S. 36, 48-52 (1992); State v.

Bai l ey, 289 Md. 143, 149-50 (1980); and dark v. State, 140 M.
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App. 540, 558 (2001). According to the State, appellee is not
entitled to dism ssal because, even if the prosecutor had been
aware of the negative test results, appellee did not have the
right to have the evidence presented to the grand jury. The
State al so argues that a prosecutor’s failure to disclose
excul patory evidence after indictnment does not warrant di sm ssal
where, as here, the defense was provided with the excul patory
evi dence before trial, and the defense was not prejudiced.
Appel l ee’ s response to the State’s argunents is that the
court properly exercised its discretion pursuant to Maryland Rul e
4-263. Appellee cites no authorities other than the Rule.
W are not aware of any express authority that woul d enpower
a Maryland court to dismss an indictment based on the kind of
prosecutorial msconduct found to exist in this case. Wile the
exi stence of such power is doubtful, we need not decide that
i ssue because, assum ng such power exists, dism ssal of this case

was not warranted.?

“Even assumi ng that a prosecutor’s actions constitute
m sconduct deserving of sanctions, it is highly doubtful that
di smi ssal of an indictnment would be proper. See State v. Hunter,
10 Md. App. 300, 305 (dismissal of an indictnent for |ack of
prosecuti on was beyond the power of the court). See also
Gonzales v. State, 322 Md. 62, 71-75 (1991) (where trial court
di sm ssed indi ctment because of untinely prosecution not
anounting to a denial of the constitutional right to a speedy
trial, the Court of Appeals expressly did not decide if court had
power to dismiss but held, if it did, it abused its discretion);
State v. MKay, 103 Ml. App. 298, 300 (1995) (applying Hunter).
The issue, which is not before us in the instant case, is whether

(conti nued. . .)
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W shal |l address each act constituting the all eged
prosecutorial m sconduct, beginning with the grand jury
proceedi ngs. W do not know what evidence the prosecutor
presented to the grand jury because the record does not contain a
transcript of the grand jury proceedings. The circuit court, in
its opinion, does not recite what evidence was presented but
assunes the grand jury was msinforned as to the results of the
tests perfornmed on Katie. Assum ng arguendo that the State had
m srepresented the test results to the grand jury or sinply
wi t hhel d excul patory evi dence, either through the prosecutor or
an agent, we conclude that dism ssal was not warranted.

The Court of Appeals has addressed the general efficacy of a
notion to dism ss an indictnent, stating:

In passing upon the validity of a
notion to dism ss an indictnent, the
appel l ate courts of this State have been
steadfast in holding that: (1) the
notion is not a proper vehicle for
testing the adm ssibility of testinoni al

evidence at trial, R chardson v. State,
7 Md. App. 334, 255 A 2d 463 (1969); (2)

4(...continued)
the prosecutorial msconduct is of the type and nature to fal
within the holding in Hunter.

If dismssal is an available renedy, it may not be an
appropriate one. Sanctions are based on the character of the
evi dence, not the character of the prosecutor. O her renedies
besi des di sm ssal, such as a contenpt of court or attorney
di sci plinary proceedings, allowthe court to focus on the
behavi or of the prosecutor instead of granting a windfall to an
unprej udi ced defendant. See Bank of Nova Scotia v. United
States, 487 U. S. 250, 263 (1988); see also Ross v. State, 78 M.
App. 275, 286 (1989).

-23 -



an unlawful arrest is not a ground for
quashing an indictnent, Mthews v.
State, 237 Md. 384, 206 A 2d 714 (1965);
(3) a defendant is not entitled to

di sm ssal sinply because the prosecution
acquired incrimnating evidence in
violation of law, even if tainted

evi dence was presented to the grand
jury, Everhart v. State, 274 M. 459,
337 A .2d 100 (1975); (4) an indictnent
shoul d be di sm ssed where it has been
returned by grand jurors who had been
required to show a belief in God, State
v. Madison, 240 M. 265, 213 A 2d 880
(1965).

In sum a notion to dismss the
indictment will properly lie where there
is sone substantial defect on the face
of the indictnment, or in the indictnent
procedure, or where there is sone
speci fic statutory requirenent
pertaining to the indictnment procedure
whi ch has not been foll owed.

State v. Bailey, 289 Mi. 143, 149-50 (1980).°

In dark v. State, 140 Md. App. 540 (2001), we held that

prosecutorial msconduct that resulted in a msleading failure to
present excul patory evidence to a grand jury did not warrant

dism ssal of the indictnent. dark, 140 Md. App. at 563. There,
a wtness testified before the grand jury that DNA tests were

i nconcl usive, while additional DNA test results, unknown to the

wi tness, conclusively excul pated the defendant. The prosecutor

*Addi tionally, a nmotion to dismiss an indictnent cannot test
(1) the presentation of hearsay evidence, (2) the conpetency of
W tness testinony, and (3) the sufficiency of the evidence. See
generally, 4 Wayne R LaFave, Jerold H |Isreal, Nancy J. King,
Crimnal Procedure 8 15.7(a)-(h), at 421-56 (2d ed. 1999)
(di scussi ng common prosecutorial msconduct clains).
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was aware of the excul patory evidence, but failed to disclose the
results to the grand jury. The trial court found that this was
an i nadvertent and unintentional failure.

I n addressing the issue of m sconduct, we comented on the
nature of a grand jury proceeding.

The grand jury is an inquisitional
and accusatory body. It does not
determ ne the guilt or innocence of
t he accused as that decision is
vested in the petit jury or court,
if there be a non-jury trial. That
an indictnment is founded on tainted
evi dence is no ground for
dismissal. . . . The rules of

evi dence are not applicable to
grand jury proceedings.

Hopkins v. State, 19 Mi. App. 414, 426, 311
A 2d 483 (1973).

Ni net een years after we deci ded Hopkins,
the United States Suprene Court said:

The grand jury’s functional

I ndependence from the Judici al
Branch is evident both in the scope
of its power to investigate
crimnal wongdoing and in the
manner in which that power is
exerci sed.

G ven the grand jury’s operational
Separateness fromits constituting
court, it should cone as no
surprise that we have been
reluctant to invoke the judicial
supervi sory power as a basis for
prescribing nodes of grand jury
procedure. It is axionatic that
the grand jury sits not to
determ ne guilt or innocence, but
to assess whether there is adequate
basis for bringing a crimnal
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charge. . . . As a consequence,
neither in this country nor in
Engl and has the suspect under
investigation by the grand jury
ever been thought to have a right
to testify or to have exculpatory
evidence presented.

United States v. WIllians, 504 U S. 36, 48-
52, 112 S.Ct. 1735, 118 L. Ed.2d 352 (1992)
(citations omtted) (enphasis added). Thus,
the Wllians Court refused to dismss the
defendant’s indi ctnent under federal rules
that were designed to insure the integrity of
the grand jury’s functions, even though, in
WIllians, a prosecutor had wi thheld

excul patory evidence fromthe grand jury.
The Suprene Court said that the grand jury
had no obligation to consider al
“substantial excul patory” evidence, and

t herefore the prosecutor had no binding
obligation to present it. [d. at 53, 112
S.C. 1735.

Al t hough Maryl and appel l ate courts have
her et of ore not had occasion to anal yze
Wllians, the Court of Appeals previously has
quoted United States v. Calandra, 414 U. S.
338, 94 S.Ct. 613, 38 L.Ed.2d 561 (1974), for
the principle that

[t]he grand jury’s sources of

i nformati on are wi dely drawn, and
the validity of an indictnent is
not affected by the character of

t he evidence considered. Thus, an
indictnment valid on its face is not
subj ect to challenge on the ground
that the grand jury acted on the
basi s of inadequate or incompetent

evidence. . . . Everhart v. State,
274 Md. 459, 487 [337 A.2d 100]
(1975).

(Enphasi s added.)

A ark, 140 md. App. at 558-59. Accepting the trial court’s
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finding, we concluded that dism ssal was inappropriate. 1d. at

558. See Bartramv. State, 280 M. 616, 625-26 (1977) (dism ssal

of indictnent was i nappropriate based on all eged prosecutori al
m sconduct before grand jury).

Courts in other jurisdictions have upheld the sanction of
di sm ssal for prosecutorial msconduct based on the failure to
di scl ose excul patory evidence before a grand jury. dark, 140
Ml. App, at 562.° Wile the prosecutorial duty to disclose
excul patory evidence may arise fromstatute, rule, or conmon | aw,
we recognized in Cark that the duty in other jurisdictions was
based on “statutes peculiar to that jurisdiction” or “rel evant
common law . . . different fromMaryland's.” 1d. at 561-62
(enphasis added). See id. at 562 n.4 (discussing source of out-
of -state duty); see also 4 Wayne R LaFave, Jerold H |Isreal,

Nancy J. King, Crimnal Procedure 8 15.7, at 440 n. 130 (2d ed.

1999) (di scussing various state statutes that explicitly require
prosecutorial disclosure). W are not aware of any Maryl and
statutes, Rules of Procedure, or common |aw authority that
expressly inposes a specific duty upon the prosecutor that serves
as a basis for dismssing an indictnment. Even so, consistent
anmong jurisdictions upholding dismssal for breach of a duty to

di scl ose excul patory evidence is the requirenent that the omtted

5O the cases relied on by dark, only two actually
di sm ssed the indictnment for failure to disclose excul patory
evidence. dark, 140 Md. App. at 563 n.5.
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evi dence woul d have likely precluded the grand jury’'s decision to
indict. dark, 140 Md. App. at 562-63.

In dark, we concluded that even if Mryl and adopted the
view of the jurisdictions discussed above, it would have been
i mproper to dismss Clark’s indictment because the evidence woul d
not have negated guilt. [d. at 563. That observation is equally
applicable here. A though the findings by the trial court are

stronger than those in Cark, i.e., the State’s action was nore

than nmere inadvertence, full disclosure here of the test results
woul d not have negated guilt or undernmi ned the authority of the
grand jury to act. W cannot say that disclosure would |ikely
have precluded the grand jury fromarriving at a decision to
indict. Thus, the test discussed in Cark, even if it were
applicable, is not net.

Wth respect to prosecutorial msconduct generally, actual
prejudi ce nmust be shown before the sanction of dism ssal or

reversal of a conviction can be properly inposed. See Bank of

Nova Scotia v. United States, 487 U S. 250 (1988); United States

v. Hasting, 461 U S. 499 (1983); United States v. Brockington,

849 F.2d 872 (4th Cr. 1988). Even deliberate or intentional
m sconduct may not serve as grounds for dism ssal absent a

finding of prejudice to the defendant. See United States v.

Derrick, 163 F.3d 799 (4th Gr. 1998).

The question of prejudice with respect to the State’s
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di scovery violation will be discussed below. Wth respect to the
al | eged m sconduct in connection with the prosecution of the
forgery charge agai nst Rosemary P., it is doubtful, as previously
observed in general terns, whether a trial court has the
authority to dism ss an indictnment for such m sconduct. Assum ng
m sconduct and assum ng arguendo that a trial court has the
authority to dismss an indictnent for such m sconduct, there was
no finding of, and i ndeed, no showi ng of prejudice. W do not
know i f Rosemary P. had any relevant information. |[If she did,
appel l ee did not discuss it and explain why her credibility was
rel evant. Additionally, appellee did not establish how

m sconduct was the cause of the not guilty verdict with respect
to the forgery charge agai nst her

The circuit court relied on Brady v. Maryland, 373 U. S. 83

(1963). Brady set forth the mnimum due process requirenents
for disclosure of excul patory evidence to ensure that a defendant

receives a fair trial. Brady, 373 U. S. at 86-87. See Conyers V.

State, 2002 Md. LEXIS 38, *50 (filed February 5, 2002); Jones V.
State, 132 Md. App. 657, 674-75 (2000) (delineating discovery
violations fromBrady violations; the latter occurs when the

St at e suppresses excul patory evidence throughout the entire
course of atrial). Cearly, Brady does not control the instant
facts where the disclosure was nmade and the case agai nst appell ee

was dismssed prior to the trial. The State did not violate
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appel l ee’s constitutional right to due process.

The circuit court found that the State violated the Mryl and
di scovery rules. See MI. Rule 4-263. The State’s Attorney has a
duty to produce to the defendant “[a]lny material or information
tending to negate or nmitigate the guilt or punishment of the
defendant as to the offense charged.” M. Rule 4-263(a)(1l). The
State’s Attorney, upon request of the defendant, nust disclose
the results of certain tests. M. Rule 4-263(b)(4). The duty of
di scl osure extends to “staff nenbers and any others who have
participated in the investigation or evaluation of the action and
who either regularly report, or with reference to the particul ar
action have reported, to the office of the State’'s Attorney.”
MI. Rule 4-263(g). Upon a failure of the State to conply with
Rul e 4-263 or an order issued pursuant to the Rule, the trial
court may inpose “protective orders,” including (1) an order
permtting discovery of the matters not previously disclosed, (2)
strike the testinony to which the undisclosed natter relates, (3)
grant a reasonabl e continuance, (4) prohibit the party from
i ntroducing in evidence the matter not disclosed, (5) grant a
mstrial, and (6) enter any other order appropriate under the
circunstances. M. Rule 4-263(i). Conspicuously absent from
this Rule, in contrast to civil Rule 2-433, is the express
authorization to dismss an indictnent. It is highly doubtful

whet her a court has such authority, but again we need not decide
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t hat i ssue.
The trial court’s power to inpose sanctions is
di scretionary, and its decision is reviewed on appeal for abuse.

See Jones v. State, 132 Ml. App. 657 (2000); Aiken v. State, 101

Md. App. 557 (1994). Maryland appellate courts require an
eval uati on of whether actual prejudice occurred in fashioning an

appropriate remedy for a discovery violation. See Patrick v.

State, 329 Md. 24 (1992); Warrick v. State, 302 Ml. 162 (1985);

Pant azes v. State, 141 Ml. App. 422 (2001). Appellee was not

prejudiced by the failure to disclose excul patory evi dence;

rat her, appellee’s defense was hel ped by the test results. The
purpose of Rule 4-263, ensuring that a defendant can prepare a
proper defense w thout unfair surprise, was not furthered by

dism ssal of the indictnent. See Russell v. State, 69 M. App.

554 (1987). Assuming the court had the power to dismss the
indictrment, we hold that the court abused its discretion in doing
so.

The trial court made reference to and relied upon Rul es of
Prof essi onal Conduct. The prosecutor’s ethical violations, if
any, can and should be handl ed through the grievance process.

We do not address speedy trial grounds because the case was
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not dism ssed on that basis, and th

remand, the circuit court is free t
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e issue is not before us. On
o deci de that issue.

JUDGMENT REVERSED; CASE
REMANDED TO THE CIRCUIT COURT
FOR FREDERICK COUNTY FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO
BE PAID BY APPELLEE.



