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The i ssue presented in this case is whether the introduction
of a nontestifying codefendant's confession inplicating a defendant
and others, which is redacted to exclude the nanes of all those
involved in the crine, other than the confessor, by using the words
"del eted" and "deletion,” violates a defendant's rights under the
Confrontation Clause of the Sixth Arendnent to the United States
Constitution, even if the jury is instructed to consider the
confession only agai nst the codefendant-confessor? W shall hold
that under the circunstances in this case it does not and reverse

the judgnent of the Court of Special Appeals.

Stacey WIlians was beaten on Novenber 10, 1993, by a group of

Si X young nen. Wthin a few hours, WIllians died from his
i njuries. Following a prelimnary investigation, the police
arrested Anthony Bell. In a witten statenent to police, Bell

i nplicated hinself, Jacquin Vanl andi ngham and Kevin Dononic G ay,
the Petitioner, as participants in the beating. Vanlandi ngham was
fatally shot two days after Wllians' death,! and Gray was arrested
one day |ater. These three individuals were the only ones
identified by name in Bell's statenent to police as those involved
in the murder, although evidence adduced at trial suggested that as

many as six persons participated in the attack on WIIians.

1 W do not nean, nor is there any evidence in the record, to suggest that
Vanl andi ngham and Wl lianms' nurders are rel ated.
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Bell and Gray were scheduled to be tried jointly in the
Crcuit Court for Baltinmore City. Prior to trial, however, Gay
moved to sever his trial fromBell's, or alternatively to excl ude
his confession fromevidence. The trial court denied both notions
but ordered the redaction of Gray and Vanl andi ngham s nanmes from
Bel | ' s confession.

At trial, the State presented the testinony of Tracy
Brunfield, Shay Yarberough, and Baltinore Cty Hom cide Detective
Honmer Penni ngt on. Brunfield testified that she saw G ay,
Vanl andi ngham and several others chase WIllianms down the street.
Yar berough, the only witness to Wllians' beating, testified that
he saw Vanl andi ngham lift WIIlians over his head and drop himon
t he sidewal k. Yarberough also testified that Gay attenpted the
same maneuver, al beit |ess successfully, and, along with the other
five nmenbers of the group, including Bell, repeatedly Kkicked
Wl liams about the ribs, neck, and head.

Detective Pennington testified that his investigation led him
to arrest and interview Bell. In the course of that interview,
Bell formally confessed to participating in the beating of
WIllianms, inplicating both Gay and Vanl andi nghamin the process.

The State was permtted to read Bell's confession into
evidence over his objection, but, as indicated, supra, was
concomtantly required to redact the nanmes of Gray and Vanl andi ng-

ham and insert in their place, the words "deletion" or "deleted."
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A copy of the redacted confession was admtted into evidence with
bl ank white spaces indicating where the names of Gay and
Vanl andi ngham had been.

Unlike Bell, Gay testified in his own defense, claimng that
he was speaking with his girlfriend on a public tel ephone when the
fray ensued. Chanel Brown, Gay's girlfriend, testified that he
had called her from a telephone booth and, during that
conversation, said that Vanlandingham was fighting. Def ense
w t ness Lanont Mathews testified that although he had w tnessed
WIllians' beating, he placed Gray at a tel ephone booth "up the
street” during the nelee. The jury nonethel ess convicted Gay of
i nvol untary mansl aughter, for which he was sentenced to ten years
inprisonment with all but seven years suspended.

Gray appeal ed that judgnent to the Court of Special Appeals,
claimng that the introduction of Bell's redacted confession
violated his Sixth Anmendnent right to confrontation, and was
contrary to the holding in Bruton v. United States, 391 U S. 123,
88 S. . 1620, 20 L. Ed. 2d 476 (1968). The internedi ate
appel |l ate court agreed and reversed Gay's conviction. G ay V.
State, 107 M. App. 311, 667 A 2d 983 (1995). W granted the

State's Petition for a Wit of Certiorari.
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In the trial of every crimnal case, state or federal, a
def endant has the right "to be confronted with w tnesses agai nst
him" US Const. anend. VI; Pointer v. Texas, 380 U S. 400, 403,
85 S. ¢. 1065, 1068, 13 L. Ed. 2d 923, 926 (1965)(Si xth Anendnent
made applicable to states through Fourteenth Amendnent); Small wood
v. State, 320 md. 300, 306, 577 A 2d 356, 359 (1990); Harris v.
State, 306 Mi. 344, 361, 509 A 2d 10, 128 (1986). Inplicit in this
principle is the right to cross-exam ne those wi tnesses. Pointer,
380 U.S. at 406-07, 88 S. Ct. at 1069-70, 13 L. Ed. 2d at 928;
Smal | wood, 320 Md. at 306, 577 A 2d at 359.

In Bruton v. United States, supra, the United States Suprene
Court held that the adm ssion of a nontestifying codefendant's
pretrial confession inplicating another codefendant by nane,
violated that defendant's Sixth Amendnent confrontation right,
notw thstanding an instruction to the jury to disregard the
confession in determning the nonconfessing defendant's guilt.?
Bruton was tried and convicted along with one Evans, who, during
t he preceding investigation, orally confessed to a postal inspector
that he and Bruton perpetrated an arned postal robbery. The postal
i nspector subsequently testified to Evans' confession. The trial
judge duly instructed the jury that the confession was conpetent

evi dence against Evans only and was not to be used in assessing

2 The "Bruton Rule" was extended to state court proceedings in Roberts v.
Russell, 392 U.S. 293, 88 S. Ct. 1921, 20 L. Ed.2d 1100 (1968).
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Bruton's innocence or guilt.?3 The Suprene Court neverthel ess
reversed Bruton's conviction.
In so doing, the Court repudiated its previous position that

"“it is reasonably possible for the jury to follow sufficiently
clear instructions to disregard the confessor's extrajudicial
statenment that his codefendant participated with himcommtting the
crinme." Bruton, 391 U S at 126, 88 S. C. at 1622, 20 L. Ed. 2d
at 479 (quoting Delli Paoli v. United States, 352 U. S. 232, 239, 77
S. . 294, 299, 1 L. Ed. 2d 278, 284 (1957)). The reason for the
departure, articulated initially by the Delli Paoli dissent, was
t hat :

"too often such adnonition against m suse [ of

a codefendant's confession] is intrinsically

ineffective in that the effect of such a

nonadm ssi bl e decl arati on cannot be w ped from

the brains of the jurors. The adnonition

t herefore becones a futile collection of words

and fails of its purpose as a |egal protection

to defendants . . . . The Governnent should

not have the wndfall of the jury being

i nfluenced by evidence against a defendant

which, as a matter of law, they should not

consider but which they cannot put out of
their m nds.

8 The relevant portion of the judge's instruction advised the jurors that:

"A confession made outside of court by one defendant may
not be considered as evi dence agai nst the ot her defendant,
who was not present and in no way a party to the
confession. Therefore, if you find that a confession was
in fact voluntary and intentionally nmade by the defendant
Evans, you should consider it as evidence in the case
agai nst Evans, but you nust not consider it, and should
disregard it, in considering the evidence in the case
agai nst the defendant Bruton
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352 U.S. at 247-48, 77 S. C. at 302, 1 L. Ed. 2d at 288
(Frankfurter, J., dissenting).

The Court acknow edged three argunments supporting the use of
limting instructions in this area, nanely the probative val ue of
the confession, judicial econonmy, and the integrity of the jury
systemitself, but categorically rejected the first two. Wiile the
confession may be the best evidence of the confessor's gquilt
alternative ways exist to allow the State the benefit of the
confession w thout infringing upon the nonconfessing defendant's
constitutional rights. Bruton, 391 U S at 133-34, 88 S. C. at
1626, 20 L. Ed. 2d at 483-84. The use of redactions is but one
exanple. I1d. at 134 n.10, 88 S. C. at 1627 n.10, 20 L. Ed. 2d at
484 n. 10.

Simlarly, joint trials conserve state resources by avoidi ng
t he necessity of duplicate proceedings, reduce inconveniences to
W t nesses, and accelerate the judicial process. |d. at 134, 88 S
Ct. at 1627, 20 L. Ed. 2d at 484. Nevert hel ess, fundanent al
constitutional rights, such as the right of confrontation, are
sel dom sacrificed upon the altar of judicial efficiency. |Id. at
135, 88 S. C. at 1627, 20 L. Ed. 2d at 484.

Turning to the third argument in support of Ilimting
instructions, the Court acknow edged that inadm ssible evidence
inevitably finds its way before the jury, but that reliance on the

jury's ability to perform its role is justified under many
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circunstances. I1d., 88 S. C. at 1627, 20 L. Ed. 2d at 484. In
t hose instances, "[i]t is not unreasonable to conclude . . . [that]
the jury can and will follow the trial judge's instructions to
di sregard such information. 1Id., 88 S. C. at 1627, 20 L. Ed. 2d
at 484-85. Wien, however,

"the powerfully incrimnating extrajudicial
statenents of a codefendant who stands side-
by-side with the defendant, are deliberately
spread before the jury in a joint trial :
the risk that the jury wll not, or cannot,
follow instructions is so great, and the
consequences of failure [are] so vital to the
defendant, that the practical and human
limtations of the jury system cannot be
i gnored.”

ld. at 135-36, 88 S. . at 1627, 20 L. Ed. 2d at 485. The Court
concl uded that:

"despite the concededly clear instructions to

the jury to disregard Evans' inadm ssible

hear say evidence inculpating [Bruton], in the
context of a joint trial, we cannot accept

[imting i nstructions as an adequat e
substitute for [Bruton's] constitutional right
of cross examnation . . . . The effect is the
sanme as if there had been no instruction at

all."

ld. at 137, 88 S. C. at 1628, 20 L. Ed. 2d at 485-86.

[T,
Ni neteen years later in R chardson v. Marsh, 481 U S. 200, 107
S. G. 1702, 95 L. Ed. 2d 176 (1987), the practice of omtting any
references to a defendant froma statenment being introduced agai nst

a confessing codefendant was challenged — a practice initially
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suggested by the Court itself. See, Part 11., supra. Clariss
Marsh, Benjamn WIllians and Kareem Martin were charged wth
assaul ting Cynthia Knighton and nurdering her son, Koran, and her
aunt, Alie Scott. Over Marsh's objection, Marsh and WIlians were
tried together.* At trial, the state introduced a confession nmade
by WIllians shortly after his arrest. The confession had been
redacted to omt all references to Marsh. |In fact, on its face,
the confession inplicated no one other than Wllianms and Martin in
the crines. Wllianms did not testify. Nevert hel ess, Marsh was
linked to the confession via her own testinony that she was in the
vehicle on the way to the crinme scene when, by WIlians' adm ssion,
he and Martin discussed their plans to rob and kill the victins,
al t hough Marsh clains not to have heard the conversation. Marsh
also testified to being in the house during the robbery, but could
not explain why she did not attenpt to flee or otherw se assist the
vi ctims.

During his closing remarks, the prosecutor cautioned the jury
not to use WIliams' confession as evidence against Marsh.
Nevert hel ess, he linked Marsh to the confession by suggesting that
if Marsh was in the car during Martin and WIlians' conversation,
she was, by inplication, part of the crimnal enterprise. Marsh
was convicted of two counts of felony nurder and one count of

assault with intent to conmt nurder.

4 Kareem Martin was a fugitive at the tine of trial.
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Mar sh successful |y appeal ed her conviction to the United
States Court of Appeals for the Sixth Grcuit. 781 F.2d 1201
(1986). In reversing her conviction, that court opined:
"Sanctioning the adm ssion of an extraj udici al
st at enent in circunstances in which a
substantial risk exists that the statenent
w Il be used against the defendant not only
deni es t he Si xt h Amendnent Ri ght to
Confrontation, but raises serious due process
concerns regarding the wvalidity of the
convi ction and the fundanental fairness of the
trial process. It is no answer to this
unfairness to say that the evidence that set
the stage was subject to cross-exam nation
[T]he determ nation of whether there
exi sts a substantial risk that the jury m ght
have [inproperly] considered [the confession]
T may require consi derati on of ot her
evi dence.""
781 F.2d at 1212 (citations omtted). Assum ng the existence of
such a risk, the Sixth Grcuit noted that the only direct evidence®
suggesti ng Marsh knew beforehand that the victins woul d be robbed
and executed was WIlians' account of his conversation with Martin
just prior to the crine. ld. at 1210. In view of the |ack of
ot her evidence connecting Marsh to the activities of WIllians and
Martin, the prosecutor's |inkage of Marsh to the confession proved
"powerfully incrimnating” to her with respect to the critica
element of intent, id. at 1213, thereby violating her Sixth
Amendrent confrontation right. Noting that other courts of appeals

have declined to adopt the "evidentiary |inkage" or "contextua

5> We note that under Maryland law, there is no difference, in terns of
evidentiary val ue, between direct evidence and circunstantial evidence. See, e.g.,
Magnum v. State, 342 Mi. 392, 398, 676 A.2d 80, 82 (1995).
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inplication" approach to the Bruton problem the United States
Suprene Court granted certiorari to resolve the conflict. 476 U. S.
1168, 106 S. Ct. 2887, 90 L. Ed. 2d 976 (1986).

The Suprene Court in Marsh rejected the Sixth Grcuit's
analysis and characterized the holding in Bruton as "a narrow
exception" to the general principle that jurors follow instructions
given them® Marsh, 481 U S. at 206-07, 107 S. C. at 1707, 95 L
Ed. 2d at 185. The Court premsed its holding upon three basic
assunpti ons. First, "where the necessity of . . . linkage [to
other evidence] is involved, it is a less valid generalization that
the jury wll not likely obey the instruction to disregard the
evidence." 481 U.S. at 208, 107 S. C. at 1708, 95 L. Ed. 2d at
186. Unlike specific testinony directly incul pating the defendant,

as was the case in Bruton, inferential incrimnation can be avoi ded

5 I'n support of this principle, the Court cited Francis v. Franklin, 471 U S.
307, 324-25 n.9, 105 S. C. 1965, 1976 n.9, 85 L. Ed. 2d 344, 359-60 n.9
(1985) (Court presunes that jurors, conscious of the gravity of their task, attend
closely the particular |Ianguage of the trial court's instructions in a crimnal case
and strive to understand, nake sense of, and follow the instructions given thenj,
Harris v. New York, 401 U S. 222, 225-26, 91 S. Ct. 643, 645-46, 28 L. Ed. 2d 1,4-5
(1971) (provided jury is properly instructed, statenents obtained in violation of
M randa can be used to inpeach defendant's credibility, even though inadm ssible to
prove defendant's guilt), Mrshall v. Longberger, 459 U S. 422, 438-39 n.6, 103 S.
Ct. 843, 853 n.6, 74 L. Ed. 2d 646, 661-62 n.6 (1983)(crucial assunption underlying
the systemof trial by jury is that jurors will follow the instructions given them
by the trial judge), Tennessee v. Street, 471 U S. 409, 415, 105 S. C. 2078, 2082,
85 L. Ed. 2d 425, 431 (1985)(codefendant's confession properly admtted to prove
def endant' s confession was not coerced), Watkins v. Sowders, 449 U S. 341, 347, 101
S. C. 654, 658, 66 L. Ed. 2d 549, 555 (1981)(instruction adnonishing jury not to
consider inproperly admtted eyewitness testinony sufficient to cure error), Wl der
v. United States, 347 U S. 62, 65-66, 74 S. Ct. 354, 356, 98 L. Ed. 503, 507
(1954) (illegally obtained evidence properly adnitted to inpeach defendant with
appropriate limting instruction). Richardson v. Mrsh, 481 U. S. 200, 206-07, 107
S. ¢&. 1702, 1707, 95 L. Ed. 2d 176, 185 (1987).
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by dissuading the jury from making the inference in the first
instance. Id., 107 S. C. at 1708, 95 L. Ed. 2d at 186.

Second, the practical effect of the "linkage" or "contextual
approach” to the Bruton question would place an inpossi bl e burden
upon trial courts. If limted to facially incrimnating
confessions, Bruton conpliance could be had by sinple redaction.
ld. at 208-09, 107 S. C. at 1708, 95 L. Ed. 2d at 186 (citing
Bruton, 391 U S at 134 n.10, 88 S. C. at 1627 n.10, 20 L. Ed. 2d
at 484 n.10). Conversely, an analysis requiring |inkage requires
both a pretrial and post-trial determ nation of whether, after
viewng all the evidence introduced, the confession is so
"powerfully incrimnating" that it should either be excluded in the
first instance or the defendant granted a new trial. Id. at 209,
107 S. Ct. at 1708, 95 L. Ed. 2d at 187. Such a result not only
i nvites defense mal f easance, but consunes |arge quantities of tine
and guarantees nothing in the way of certainty. 1Id., 107 S. . at
1708, 95 L. Ed. 2d at 187.

Finally, although it m ght be suggested that the sinple renedy
to the Bruton problemis to forego joint trials when the confession
of one defendant m ght conceivably incrimnate the other, the
efficacy of that renedy is questionable. 1Id., 107 S. . at 1708,
95 L. Ed. 2d at 187. Not only do joint trials serve an inportant
function in our crimnal justice systemin terns of efficiency,

t hey protect defendants from the unfair advantage that a |ater-
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tried defendant has over his earlier-tried counterpart, and avoid
the criticismassociated with inconsistent verdicts.” Id., 107 S.
CG. at 1708-09, 95 L. Ed. 2d at 187.

In the end, the Court declined to extend Bruton's reach,
concluding that "the cal cul us changes when confessions that do not
nane the defendant are at issue.” |d. at 211, 107 S. . at 1709,
95 L. Ed. 2d at 188. Having said that, however, the Court
specifically reserved the issue of "the admssibility of a
confession in which the defendant's nane has been replaced with a
synmbol or neutral pronoun.”™ Id. at 211 n.5, 107 S. C. at 1709
n.5 95 L.2d Ed. at 188 n.5. This, of course, is the issue

presently before us.

I V.

There exits a substantial split of authority on the proper
approach to the question expressly left open in Marsh. Sonme courts
subscribe to the "contextual"™ or "evidentiary |inkage" approach to
the Bruton problem Those jurisdictions principally rely upon the
notion that when a nontestifying codefendant's confession tends to
i ncul pate a defendant in |light of other evidence presented, or to

be presented, at trial, thereby creating a "substantial risk" that

” The Court al so acknow edged that Bruton could be conplied with by not using

codef endant confessions at all, but rejected that suggestion, noting that
"confessions “are . . . essential to society's conpelling interest in finding,
convi cting, and punishing those who violate the law.'" Richardson v. Marsh, 481

u. s 200, 210, 107 S. C. 1702, 1708, 95 L. Ed. 2d 176, 187-88 (1987)(quoting Mran
v. Burbine, 475 U. S. 412, 426, 106 S. . 1135, 1143, 89 L. Ed. 2d 410, 424 (1986)).
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the jury will inproperly use the confession, the defendant's Sixth
Amendrent confrontation right is denied. See, e.g., United States
v. Van Henelryck, 945 F.2d 1493, 1502-03 (11th Cr. 1991); United
States v. Pendegraph, 791 F.2d 1462, 1465-66 (11th G r. 1986);
People v. Fletcher, 13 Cal. 4th 451, 456, 917 P.2d 187, 189 (1996);
Smith v. United States, 561 A 2d 468, 474 (D.C. 1989); People v.
Cruz, 121 Il1.2d 321, 330-31, 521 N.E. 2d 18, 22-23 (1988); Peopl e
v. Kahn, 200 A.D. 129, 136-37, 613 N Y.S.2d 198, 203-04 (1994);
State v. Johnson, 71 N.C App. 90, 92, 321 S.E. 2d 510, 513 (1984).

Q her jurisdictions, however, enploy the "facial inplication”
doctrine, holding that when the conplaining defendant's nane is
replaced with a neutral pronoun, and the confession does not
otherwi se, by itself, inculpate that defendant, it is adm ssible
agai nst the confessing codefendant. See, e.g., United States v.
Hoac, 990 F.2d 1099, 1105 (9th Gr. 1993); United States v.
Wllianms, 936 F.2d 698, 700 (2d Cr. 1991); United States v.
Strickland, 935 F.2d 822, 825-26 (7th Gr. 1991); United States v.
Donohue, 948 F.2d 438, 444 (8th CGr. 1991); United States v. Vogt,
910 F.2d 1184, 1192; (4th Cr. 1990); United States v. Espinoza-
Seanez, 862 F.2d 526, 535 (5th Cr. 1988); United States v.
Gonzal es, 749 F.2d 1329, 1334 (9th GCr. 1984); United States v.
Belle, 593 F.2d 487, 493 (3d Cr. 1979); Hodges v. Rose, 570 F.2d

643, 646-47 (6th Cr. 1978); United States v. Dady, 536 F.2d 675,
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677-78 (6th Cr. 1976); Harris v. State, 218 Ga. App. 472, 473, 462
S.E.2d 425, 427 (1995); State v. Craney, 662 A 2d 899, 903 (M.
1995); Commonweal th v. Sanford, 323 Pa. Super 436, 439-40, 470 A 2d
998, 999- 1000 (1984).

At their extrenes, nei t her approach IS conpletely
satisfactory. Evidentiary |inkage, applied in its nost libera
form conpletely underm nes the long held, and vitally necessary,
presunption that juries follow trial court instructions. The
approach also has practical admnistrative difficulties and may
harm def endants as nuch as it nmay protect them

Simlarly, while the facial inplication doctrine has
sinplistic appeal, redacted confessions with "neutral pronouns may

still prove inpossible to “thrust out of mnd. People v.
Fletcher, 13 Cal. 4th at 463, 917 P.2d at 195 (quoting Marsh, 481
UsS at 208, 107 S. . at 1707-08, 95 L. Ed. 2d at 186). The
possibility certainly exi sts wher eby notw thstanding the
substitution of a defendant's nane with a neutral pronoun, a jury

could reach but one conclusion —that the omssionis, in fact, the

nonconf essi ng codefendant.® Although one might argue that is so

8 See, e.g., Harrington v. California, 395 U.S. 250, 89 S. Ct. 1726, 23 L. Ed.
2d 284 (1969) wherein four defendants, one Caucasi an and three African-Anericans,
where tried together. Harrington, the Caucasian, had nmde statenents placing
hinself at the scene of the crinme. The confession of a nontestifying codefendant
was i ntroduced agai nst that codefendant. Al though the confession did not inplicate
Harrington by nane, it did refer to "the white guy." Under the circunstances, the
Court concluded the incul patory effect was the sanme as if it had. See also United
States v. Foree, 43 F.3d 1572, 1578 n.9 (11th G r. 1995)(jury conpelled by other
evi dence to concl ude that defendant was person naned in nontestifying codefendant's
confession); People v. Terry, 2 Cal. 3d 362, 387-88, 466 P.2d 961, 976-77 (1970).



-15-

only when linked with other evidence admtted at trial, the
inferential step that the jury nust take to reach that concl usion
may be so small as to be no step at all. 1In those instances, the
act of redaction becones a nere formalistic exercise devoid of the
Consti tuti onal protections under gi rdi ng Br ut on, and t he
confession's exclusion from evidence is warranted.® See Cark v.
Maggi o, 737 F.2d 471, 476 (5th Cr. 1984)(redaction techni que nust
be enpl oyed cautiously and carefully to avoid violating the spirit,
if not the letter, of Bruton).

Despite the State's assertions to the contrary, it does not
necessarily follow fromBruton or Marsh that a confession that does
not inplicate a nonconfessi ng codef endant by nanme, automatically,
and without further inquiry, passes Constitutional nuster. W
reject, inits nmost pristine form the facial inplication doctrine
urged by the State.

We think the better approach is that typified by the hol ding
in United States v. Pendegraph, supra, where the United States
Court of Appeals for the District of Colunbia Crcuit held that "a
redacted confession nmay still violate the Bruton rule if the
statenent conpels a directly inculpating inference" between the
redact ed confession and t he nonconfessi ng codefendant. 791 F.2d at

1465 (enphasis added) (where the word "individual" was substituted

9 The other option is to grant a severance and try the nonconfessing
def endant separately if the state otherwi se chooses to introduce the facially
i ncrimnating confession agai nst the confessing defendant.
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for Pendegraph's nane in his codefendant's confession, the jury
could infer that Pendegraph was that "individual" if only because
there was no other possibility); see also United States v.
Washi ngton, 952 F.2d 1402, 1407 (D.C. Cr. 1991)(with proper
[imting instruction, Confrontation O ause not violated by redacted
statenment that, when viewed with other evidence, does not create an
i nevi tabl e association with the nonconfessing defendant).

As we see it, this approach accords with the rationale of
Bruton as explained and limted by Marsh. The substantial risk to
whi ch Bruton speaks cones not fromthe incrimnatory tendency of a
nontestifyi ng codefendant's confession as to another defendant, but
fromthe belief that in certain exceptional circunstances, a jury
wll not be able to resist the tenptation to ignore the trial
court's instructions to overl ook what has been thrust into their
line of sight. | ndeed, jurors are strongly presuned to follow
trial court instructions. See n.6, supra. When however, the
directly (and undeni ably) incul patory statenents of a codef endant
are given to the jury's consideration, notwithstanding a limting
instruction to the contrary, the presunption is overcone and a
substantial risk therefore exists that the jury wll wuse the
confession as evidence against the nonconfessing defendant.
Bruton, 391 U S at 136-37, 107 S. Ct. at 1628, 20 L.Ed.2d at 485.
In other words, a Bruton violation occurs when jurors are conpell ed

to do, as rational human beings, that which they have been
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instructed by the trial court they nmust not —Iink a nonconfessing
defendant to a nontestifying codefendant's confession. The
compul sion to make the inpermssible inference nust be conpel ling,
i nevitable, and subject to little or no debate. O herwi se, the
gener al and strong presunption that jurors follow their
instructions is not overcone, and the requirenents of Bruton are
therefore satisfied. See Marsh, 481 U S. at 211, 107 S. C. at
1709, 176 L. Ed. 2d at 188.
To be sure, sone courts have predicated their concl usions that
a confession creates a "substantial risk” that the jury will not
heed trial court instructions and therefore is "powerfully
incrimnating"” to a defendant based upon the relative strength of
the state's case. See, e.g., United States v. Key, 725 F.2d 1123,
1126 (7th Gr. 1984); English v. United States, 620 F.2d 150, 152
(7th Cr. 1980). That anal ysis, however, concerns whether the
deni al of a defendant's confrontation rights was harnl ess, see,
e.g., Chapman v. California, 386 U S. 18, 87 S. C. 824, 17 L. Ed.
705 (1967), not whether the denial of those rights occurred in the
first place. W agree that
“"[t]he decision on how to "Brutonize' a
statenent, if necessary, nust ordinarily be
made early in the trial, when the judge is not
in an ideal position to assess the strength of

the governnent's case. A judge can decide at
the outset, however, whether a codefendant

statenment is likely to incrimnate other
defendants in such a way as to create a
substantial risk that the jury will consider

it in deciding on the guilt of those
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def endant s. If the incrimnating references
ultimately adds little to the governnment's
case, then their exclusion does no harm and
the confrontation rights of the defendants are
preserved. W do not read Bruton as
guaranteeing a right of confrontation only as
agai nst testinony that proves to be vital to
t he prosecution's case.

Hodges v. Rose, supra, 570 F.2d at 647 n.9. It was in this manner
that the trial judge in the case sub judice ordered the redaction
of Bell's confession, but otherwi se allowed the State the benefit
of its evidentiary val ue.

V.

As indicated in Part |., supra, the State substituted the
words "del etion" or "deleted, for the nanes of Gray and Vanl andi ng-
ham Bell's redacted confession, read to the jury and introduced
into evidence, provided in pertinent part:

"Question, what can you tell ne about the
beating of Stacey WIlians that occurred on
10, Novenber, 19937

Answer, an argunent broke out between del etion
and Stacey in the 500 bl ock of Louden Avenue.
St acey got smacked and then ran into W I dwood
Par kway. Me, deleted, and a few other guys
ran after Stacey. We caught up to him on

W | dwood Parkway. We beat Stacey up. After
we beat Stacey up, we walked him back to

Louden Avenue. | then wal ked over and used
t he phone, Stacey and the others wal ked down
Louden.

Question, when Stacey was beaten on W] dwood
Par kway, how was he beat en?

Answer, hit, Kkicked.

Question, who hit and ki cked Stacey?
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Answer, | hit Stacey. He was kicked, but |
don't know who ki cked him

Question, who was in the group that beat
St acey?

Answer, ne, deleted, deleted, and a few other
guys.

Question, did anyone pick Stacey up and drop
himto the ground?

Answer, no, when | was there.

Question, what was the argunment over between
St acey and del et ed?

Answer, sone noney that Stacey owed del eted

Question, how many guys were hitting on Sta-
cey?

Answer, about six guys.

Question, do you have a bl ack jacket with Park
Hei ghts witten on the back?

Answer, yes.

Question, who el se has these jackets?

Answer, deletion.™
Prior to the confession's introduction into evidence, the court
cautioned the jury that

"the statenent provided by M. Bell is to be

consi dered by you as evidence agai nst M. Bel

only and in no way is M. Bell's statenent

provided to the detective about which he's
about to testify to be considered as evidence

against M. Gray. It is evidence against M.
Bell only, and, as | wll instruct you later,
you will consider the evidence against the

defendants individually and reach a separate
verdict as to each defendant.™
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Taking its cue fromthe D strict of Colunbia Court of Appeals,
the internediate appellate court relied heavily upon Smth v.
United States, 561 A 2d 468 (D.C. 1989) wherein blank spaces were
used in place of Smth's nane in his co-defendant's incul patory,
but otherw se redacted, confession. The Court of Appeals for the
District of Colunbia opined that:

"I'n order to determ ne whether a substantia

risk exists [that the jury will inproperly use
the confession against the non-confessing
codefendant], "the trial court rnust consider

t he degree of inference the jury nmust nmake to
connect the defendant to the statenent and the
degree of risk that the jury wll nake that
| i nkage despite a limting instruction.' The
trial court's assessnent as to whether the
redaction effectively avoids |inkage with the
def endant nust be nmake in the context of other
evidence admtted at trial."

Smth, 561 A 2d at 474 (quoting Foster v. United States, 548 A 2d
1370, 1379 (D.C. 1988)). Appl ying that standard, the Court of
Speci al Appeals noted that "nere deletion of [Gay and
Vanl andi ngham s nanes]" failed to elimnate fromBell's confession
Brut on hazards because the jury "did not have to nake a substanti al

inference that [Gray] was [one of] the person[s] neutrally

referenced in the redacted statenent." Gay, 107 Md. App. at 327,
667 A.2d at 990. In other words, in |ight of other evidence
presented at Gay's trial, "the jury could reasonably infer that it
was appel | ant whose nanme had been "deleted.'" 107 Mi. App. at 328,

667 A 2d at 991.
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While we agree that the jury could have reasonably inferred
that one of the del eted nanes bel onged to Gray, that inference was
not conpell ed. As both the trial court and the internediate
appellate court acknowl edged, as nmany as six individuals
participated in the attack on WIIlians. The Court of Specia
Appeal s, however, pointed out that "only three were positively
identified —Bell, appellant, and [Vanl andi ngham" and concl uded
that "[Gay]'s role was clearly denonstrated by Bell's confession,
rendering it facially incrimnating[.]" 107 Ml. App. at 327, 667
A 2d at 990. W disagree.

As we have said, a Bruton violation occurs when a
codefendant's confession, either facially, or by conpelling and
i nevitabl e inference, incul pates a nonconfessing defendant. Under
t hose circunstances, there is a substantial risk that the jury wll
not heed the trial court's instructions to disregard the confession
as evi dence agai nst the nonconfessing defendant or defendants.

True, Shay Yarberough inplicated the same individuals fromthe
witness stand as did Bell's confession, but Yarberough also
testified that at |east three other individuals were involved in
the fray, whomhe could not (or would not) identify. Qher than by
inference, the jury had no way of knowi ng that Yarberough's

testinony and Bell's confession paralleled, and the prosecution did
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not, in any way, suggest such a coincidence. It was that very
inference that the trial court instructed the jury that they nust
not meke.

As we indicated, supra, that the jury could have reasonably
connected Gay to Bell's confession is not sufficient to raise a
Brut on chal | enge. Al though the jury knew at the tinme of tria
Vanl andi ngham was dead, the omtted references in Bell's confession
coul d have been any one of at |east four other individuals —a fact
enphasi zed by the States' Attorney no less than three tinmes during
her final sunmation. The jury was instructed not to use Bell's
confession as evidence against Gay, and, in light of the strong
presunption that the jury followed those instructions, Gay's Sixth
Amendnent confrontation right was adequately protected. Hi s
unsupported specul ati on about what the jury mght have done if they
drew an inperm ssible inference is sinply insufficient to warrant
a reversal upon these facts. In short, "there does not exist [in
the present case] the overwhelmng probability of [the jury's
inability to follow trial court instructions] that is the
foundation of the Bruton[] . . . Rule." WMarsh, 481 U S. at 208,

107 S. C. at 1707, 95 L. Ed. 2d at 185.

10 Although there is no evidence or allegation of misconduct in this case,

the Marsh Court alluded to the possibility that prosecutorial attenpts to undern ne
a trial court's limting instruction by encouraging jurors to nmake inpernissible
i nferences regarding the relationship between a defendant and a nontestifying
codefendant's confession nay formthe basis of a Bruton challenge. 481 U S. at 211,
107 S. &. at 1709, 95 L. Ed. 2d at 188. At least two courts have provided relief
upon this basis. See United States v. Sherlock, 865 F.2d 1069 (9th Cr. 1989);
People v. Cruz, 521 N.E 2d 18, cert. denied, 488 U S. 869, 109 S. C. 177, 107 L
Ed. 2d 146 (1988).



JUDGMENT OF THE COURT OF SPECI AL
APPEALS REVERSED; CASE REMANDED TO
THAT COURT W TH DI RECTI ONS TO AFFI RM
THE JUDGVENT OF THE ClRCU T COURT
FOR BALTI MORE CITY. COSTS IN TH' S
COURT _AND IN THE COURT OF SPECI AL
APPEALS TO BE PAI D BY RESPONDENT.

Di ssenting Opinion foll ows next page:

Bell, CJ., and Eldridge, J., dissenting:
W would affirm the judgnent of the Court of Special
Appeal s for the reasons set forth in Judge Cathell's excellent

opinion for that court. See Gay v. State, 107 Ml. App. 311, 667

A 2d 983 (1995).



