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We shall here hold that denial by the Court of Special Appeals

of leave to appeal froma guilty plea pursuant to Maryland Code
(1974, 1996 Repl. Vol .), Courts and Judicial Proceedings Article 8
12-202 enacted by Chapter 295 of the Acts of 1983 does not anount
to final litigation of an alleged error within the neaning of Code
(1957, 1996 Repl. Vol.) Art. 27, 8 645A.' Hence, we shall affirm
t he judgnent of the Court of Special Appeals in Hernandezv. Sate, 108
M. App. 354, 672 A 2d 103 (1996).

Hernandez entered a guilty plea in the Grcuit Court for
Carroll County to one count of conspiracy and one count of
possession of a controlled dangerous substance with intent to
di stribute. Subsequent to his conviction in that court pursuant to
that guilty plea he filed an application wth the Court of Special
Appeal s for | eave to appeal, contendi ng, anong ot her things, that
the guilty plea was not voluntarily nmade. This application was

summarily denied. He later filed an application for post convic-

' W refer to the current volume. The | anguage to which we
refer has not been anended since this proceeding was heard in the
Crcuit Court for Carroll County.
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tionrelief inthe Grcuit Court for Carroll County raising, anpong
ot her issues, the voluntariness of that guilty plea.

Maryl and Code (1957, 1996 Repl. Vol.) Art. 27, 8§ 645A(a)(1)
grants the right to one convicted of a crine to institute post
conviction proceedings "provided the alleged error has not been
previously and finally litigated."” Then section 645A(b) states:

"[Aln allegation of error shall be deened to be finally litigated

when an appellate court of the State has rendered a decision on the merits

thereof, either upon direct appeal or upon any consideration of an

application for |eave to appeal filed pursuant to 8 645-1 of this
subtitle ...." (Enphasis added.) Section 645-1 is not applicable
here.?

As the Court of Special Appeals put it:

Upon the prosecutor's urging, the [CGrcuit
Clourt [for Carroll County] ... held that the
i ssue raised with respect to the voluntariness
of the guilty plea had been finally litigated
when [the Court of Special Appeals] denied
[ Her nandez' s] application for | eave to appeal
from the judgnent based on [the guilty] plea

Hernandez, 108 MJ. App. at 358, 672 A 2d at 105.

2 The State attenpts to read sonething into the exception,
but, as the Court of Special Appeals correctly pointed out,

"Section 645-1 is the section permtting a defendant or the State
to file an application for | eave to appeal froman order granting
or denying relief in a PCPA proceeding. It has no application to

this case." Hernandez, 108 MI. App. at 361, 672 A 2d at 107. The
petition for | eave to appeal in this case was froma convicti on,
not froma post conviction proceeding. Thus, the fact that 8§
645-1 has no application is so obvious that it needs no discus-
si on.
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Hernandez filed an application with the Court of Special

Appeals for |eave to appeal from the denial of post conviction

relief. That court granted the application to consider two issues,
one of which was:

Has an issue raised in a PCPA [ Post Conviction
Procedure Act] petition been "finally litigat-
ed" for purposes of M. Code, art. 27,
8 645A(b) when (i) it was raised in an appli -
cation for |eave to appeal from a judgnent
based on a guilty plea, and (ii) the applica-
tion was denied summarily w thout addressing
the issue with particularity?

Chi ef Judge Wl ner (now a nmenber of this Court) said for the
Court of Special Appeals:

The condition that an allegation of error
not have been previously and finally litigated
or waived was in the original enactnent of
PCPA in 1958, but that Act did not contain any
| anguage defining those concepts. See 1958 M.
Laws, ch. 44. Those provisions were added in
1965, by 1965 M. Laws, ch. 442. At that
tinme, persons convicted based on a guilty plea

had the sane right of direct appeal —then to
the Court of Appeals — as persons convicted
after a plea of not quilty. Accordi ngly,

there was no reference in either subsection
(b) or (c) to guilty pleas or convictions
based thereon. New subsection (b) declared an
allegation finally litigated "when the Court
of Appeals has rendered a decision on the
merits thereof, either upon direct appeal or
upon any consideration of an application for
|l eave to appeal filed pursuant to section
645-1...."2

The | aw abrogating the right of direct
appeal from convictions based on guilty pleas
was passed in 1983. See 1983 MJ. Laws, ch.
295. That, of course, left a gap in both
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sections (b) and (c) of 8§ 645A. Part of that
gap was closed in 1988, when the Legislature
anended 8 645A(c) to declare an allegation
waived if it could have been raised "in an
application for | eave to appeal a conviction
based on a guilty plea.” 1988 M. Laws, ch.
726. That provision was given force in McElroy
v. Sate, 329 M. 136, 617 A 2d 1068 (1993),
where the Court held that an allegation of
error raised in a PCPA petition would be held
wai ved if the conviction arose froma guilty

2 The reference to the Court of Appeals was
changed after this Court was created.

plea and the petitioner knowngly failed to
file an application for |eave to appeal from
t hat convicti on.

The 1988 | aw made no change in subsection
(b), which therefore still requires, for an
all egation to be regarded as finally litigat-
ed, an appellate decision either "on the
merits ... upon direct appeal” or upon consi d-
eration of an application for |eave to appeal
under 8 645-1. Neither has occurred here.

... Appellant had no right to a direct
appeal. He had only the right to seek appel -
| ate review through an application for |eave
to appeal, which he filed. M. Rule 8-204(f)
sets forth the possible dispositions of such
an application. The Court may:

"(1) deny the application;

(2) grant the application and affirmthe
j udgnment of the | ower court;

(3) grant the application and reverse the
j udgnment of the | ower court;

(4) grant the application and remand the
judgnent to the |l ower court with directions to
that court; or

(5 grant the application and order
further proceedings in the Court of Special
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Appeal s in accordance with section (g) of this
Rule."

Hernandez, 108 MJ. App. at 362-63, 672 A 2d at 107-08.

We granted the State's petition for the wit of certiorari in
this case in order to address the inportant public issue of
statutory construction here presented. The State franed the issue
inits petition:

Has an issue raised in a post conviction
petition been "finally litigated" for purposes
of Article 27, Section 645A(b) where the issue
was previously raised in an application for
| eave to appeal from a guilty plea and the
application was denied summarily wthout
addressing the issue with particularity?

The rules or bases for statutory construction have been stated

and restated by this Court on numerous occasions. For exanple, in
State v. Bricker, 321 M. 86, 92-93, 581 A 2d 9, 12 (1990), Judge

Chasanow said for the Court:

When interpreting a statute, the starting
point is the wording of the relevant provi-
Si ons. If "the |l anguage in question [is] so
clearly consistent with apparent purpose (and
not productive of any absurd result)

further research [is] unnecessary." Kaczorowski
v. City of Baltimore, 309 Md. 505, 515, 525 A 2d 628,
633 (1987). In the event that anbiguity

clouds the precise application of the statute,
the cardinal rule of statutory construction is
to ascertain and effectuate |legislative in-

tent. Taxiera v. Malkus, 320 M. 471, 480, 578
A.2d 761, 765 (1990); Harford Countyv.Universty, 318
Md. 525, 529, 569 A 2d 649, 651 (1990); Jonesv.
Sate, 311 M. 398, 405, 535 A 2d 471, 474

(1988); Inre Ramont K., 305 M. 482, 484, 505
A.2d 507, 508 (1986). To performthis task,
| egislative intent should be gleaned first
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from the phrasing of the statute itself,
giving the words their "ordinary and popul arly
under st ood neani ng, absent a nmanifest contrary

| egislative intention." InreArnoldM., 298 M.
515, 520, 471 A 2d 313, 315 (1984). See also

Jones, 311 MJ. at 405, 535 A 2d at 474. \en
engaging in the interpretive process, however,
t he purpose, aimor policy of the legislature

cannot be disregarded. Taxiera, 320 Md. at 480,
578 A 2d at 765; Harford Countyv. University, 318 M.

at 529, 569 A 2d at 651; Kaczorowski, 309 Ml. at
513, 525 A 2d at 632. Resul t ant concl usi ons
are to be reasonable, |ogical and consistent

wi th common sense. Harford County v. University, 318
Md. at 529-30, 569 A 2d at 651; Potter v. Bethesda
Fire Dept., 309 MJ. 347, 353, 524 A 2d 61, 64
(1987). [Brackets in original.]

The State contends that consideration of an application for
| eave to appeal equates with rendering a decision on the nmerits of
a contention. It would appear that the State would have us read
into the statute —add, if you will —words adopting its position
by virtue of the 1988 anmendnent to 8 645A(c) to which Chief Judge
Wl ner alluded in the portion that we have quoted fromthe decision
of the Court of Special Appeals. There are two things wong with

this contention. Firstly, just as we have observed that the

CGeneral Assenbly is presuned to be aware of our decisions, Satev.
Pagano, 341 Md. 129, 137, 669 A 2d 1339, 1342 (1996), and Harrisv.
Sate, 331 Md. 137, 152-53 n.8, 626 A 2d 946, 953-54 n.8 (1993), by

way of exanple, we |likew se have said that the General Assenbly is

presuned to be aware of its own enactnents. See eg., GEICOv. Insurance

Commr, 332 Md. 124, 132, 630 A 2d 713, 717 (1993); Cicoriav. Sate, 332
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Ml. 21, 43, 629 A 2d 742, 752 (1993); and Bricker, 321 Md. at 93, 581

A.2d at 12. The General Assenbly thus is presuned to have known

that it was not anending the statute we here have under consi der-
ation. Secondly, we said in HolyCrossHosp. v. Health Services, 283 MI. 677,
685, 393 A . 2d 181, 185 (1978):

| n Hardenv. Mass Trangt Adm., 277 M. 399, 406, 354
A.2d 817 (1976), citing Patapsco Trailer v. Eastern
Freightways, 271 M. 558, 563-64, 318 A 2d 817
(1974), and Giant of Maryland v. Sate's Attorney, 267 M.

501, 512, 298 A 2d 427, appeal dismissed, 412 U. S.
915 (1973), we stated, "A court nmay not insert
or omt words to nmake a statute express an
intention not evidenced in its original form™

See also Amalgamated Ins. v. Helms, 239 M. 529, 534,
212 A 2d 311 (1965), where Chief Judge
Prescott said for the Court, "[Clonstruing a
statute liberally and adding to it, by
judicial fiat, a provision which the Legi sl a-
ture did not see fit to include are not one
and the sane thing."
The State suggests that the Court of Special Appeals’

"decision in this case is inconsistent with this Court's opinion in
McElroy v. Sate, 329 Md. 136[, 617 A 2d 1068] (1993)." In that case

McElroy did not file an application for |eave to appeal fromthe
convi ction and sentence on his guilty plea, unlike the situation in
this case. Instead, he filed a petition for post conviction
relief. In that petition he clained that his guilty plea was
i nvoluntary because the trial court failed to conply with Maryl and
Rul e 4-243, which governs plea agreenents. A hearing on the
petition was held, and relief was deni ed. McEl roy then filed a

tinely application for | eave to appeal that denial. The Court of
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Speci al Appeals granted that application and held that he had
wai ved his right to post conviction review under 8 645A(c). 1In an
opi ni on by Judge Karwacki this Court affirmed the judgnent of the
Court of Special Appeals, saying:
McEl roy waived his right to relief under the
PCPA on his claimthat his guilty plea was not
know ngly and intelligently nmade by failing to
raise that issue in an application for |eave
to appeal to the Court of Special Appeals.
Furthernore, his failure to seek that appel-

|ate review was not excused by any specia
ci rcunst ances.

ld. at 149, 617 A 2d at 1075. There is no inconsistency. MElroy

did not apply for |eave to appeal to the Court of Special Appeals.
Her nandez di d.

The statute here is clear and unanbi guous. Hernandez had the
right to institute post conviction proceedings "provided the
al l eged error ha[d] not been previously and finally litigated."
Ml. Code (1957, 1996 Repl. Vol.) Art. 27, 8 645A(a)(1l). The term
"finally litigated" is defined by statute as "when an appellate
court of the State has rendered a decision on the nerits thereof."
Md. Code (1957, 1996 Repl. Vol.) Art. 27, 8 645A(b). Hernandez's
attenpted appeal from his conviction was not argued before the
Court of Special Appeals. No appellate court has ever addressed
the issue of the voluntariness of Hernandez's guilty plea. As
Chi ef Judge Wlner said for the Court of Special Appeals:

Applications are denied for any of several

reasons. Many are untinely; many are defi-
ci ent because they do not "contain a concise
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statenent of the reasons why the judgnent
should be reversed or nodified" or "specify
the errors allegedly commtted by the |ower
court," as required by Rule 8-204(b)(2). Sone
are deni ed because, after examning the re-
cord, we find that the relevant facts are not
as alleged by the applicant and do not support
his allegations of error or entitle himto any
relief.

Hernandezz, 108 MJ. App. at 364, 672 A 2d at 108.

VWhen the Court of

Speci al Appeal s here denied leave to appeal it did no nore than say,

"There shall be no appeal in this case.” "[No decision on the

merits" of Hernandez's claimthat his was not

a voluntary guilty

pl ea has ever been rendered by any appellate court of this State.

No nmore need be sai d.

JUDGVENT

AFFI RVED;

CARROLL

COUNTY TO PAY THE COSTS.



