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The appel | ee, Jonat han Savage, was indicted by the G and Jury
for Baltinore City on ten separate counts involving Controlled
Danger ous Substances. He filed a pretrial notion in the Grcuit
Court for Baltinore City, seeking to have the physical evidence
suppressed on the ground that the police, albeit with an i npeccabl e
search and seizure warrant, entered the prem ses to be searched
wi t hout knocki ng on the door, in ostensible violation of the Fourth
Amendnent of the United States Constitution. The notion to exclude
the evidence on that ground was granted.

A State Appeal

The State has appeal ed, pursuant to Maryl and Code, Courts and
Judi cial Proceedings Article, § 12-302(c), which provides in
pertinent part:

(c) Crimnal case.--lIn a crimnal case, the State
may appeal as provided in this subsection.

(3)(i) I'n... cases under 88 5-602 t hrough 5-609 and
88 5-612 though 5-614 of the Criminal Law Article, the
State may appeal from a decision of a trial court that
excludes evidence offered by the State or requires the
return of property alleged to have been seized in
violation of the Constitution of the United States, the
Constitution of Maryland, or the Maryl and Decl arati on of
Ri ghts.

(riti) Before taking the appeal, the State shal
certify to the court that the appeal is not taken for
pur poses of delay and that the evidence excluded or the
property required to be returned is substantial proof of
a material fact in the proceeding. The appeal shall be
heard and the decision rendered within 120 days of the
time that the record on appeal is filed in the appellate




court. Oherwise, the decision of the trial court shal
be final.

(1v) If the State appeals on the basis of this
paragraph, and if on final appeal the decision of the
trial court 1is affirnmed, the charges against the
def endant shall be dism ssed in the case from which the
appeal was taken.

(Enmphasi s supplied). Accordingly, our decision in this case,
should we opt to reverse, nmust be filed no later than Septenber

14, 2006.
Standard of Review

In terms of the standard of appellate review of an
excl usionary ruling, any boiler-plate recitation about 1) deferring
to the fact-finding of the trial judge and 2) taking that version
of the facts nost favorable to the prevailing party is utterly
pointless in this case. W shall not be review ng any fact-finding.

W shall review only the hearing judge's ultinate concl usory

ruling that the absence of a knock anmounted, ipso facto, to an

unr easonabl e and, therefore, unconstitutional entry of the place to
be searched. Qur review in such a case consists of naking, de

novo, our own independent constitutional appraisal. State v.

Carroll, 383 M. 438, 445-46, 859 A 2d 1138 (2004); Dashiell v.

State, 374 Md. 85, 93-94, 821 A 2d 372 (2003); Rowe v. State, 363

Ml. 424, 432, 769 A 2d 879 (2001); Cartnail v. State, 359 Md. 272,
282, 753 A.2d 519 (2000); Riddick v. State, 319 M. 180, 183, 571

A 2d 1239 (1990); Wnn v. State, 117 Ml. App. 133, 165, 699 A 2d

512 (1997), reversed on other grounds, 351 Md. 307, 718 A 2d 588

-2-



(1998); Perkins v. State, 83 M. App. 341, 346, 574 A 2d 356

(1990) .

Philosophical Teasers
That Appear to Be Moot

Thi s case had prom se of | eading us to a hidden treasure trove
of intriguing nuances about the phenonenon (or phenonena) of
knocki ng and announci ng, had not that inquiry been uncerenoni ously

short-circuited by Hudson v. Mchigan, 547 U S. |, 126 S. C

2159, 165 L. Ed. 2d 56 (2006).

A vintage conundrum has al ways been that of whether there is
any sound when a great tree falls in a forest but no aninmal ear is
wi thin range of the percussive inpact. The answer depends, of
course, upon one's conceptualization of sound. The sanme spirit of
intellectual inquiry leads us to wonder whether it nakes any
difference if a policeman enters a home w thout knocking if there
is no one within to hear a knock in any event. That answer wl|
depend upon the purpose of the knock. 1Is it to give notice to an
occupant of an inpending police entry or is it only a mechanica
drill nmovenent in a required nanual of arnms?

Anot her intriguing question, also rudely aborted by Hudson v.
M chigan, is that of howto knock (or should one knock) on an open

door. And how does one knock if there is no door at all?* How

'See United States v. Mendoza, 281 F.3d 712, 717 (8th Cr.
2002):

(continued. . .)



does one knock on the flap of a tent? Should one knock on a
cl assi cal Japanese paper house if the result would be a fist
through the wall? Should the police carry a knocking board with
them as standard equi pnmrent? WII we ever be reduced to nmeasuring
a knock's decibel level or to evaluating its acoustical carrying
power? Was it for this that the enbattled farnmers stood at Concord
Bridge? W were well on the way to drowning in contentious urging

such silliness and triviality when Hudson v. M chi gan adm ni stered

a nerciful coup de grace.

Intertwined wth these questions, of ~course, is the
tantalizing semantic teaser of whether "knock and announce" is a
singl e indivisible phenonenon or a doubl e-barreled requirenent in
the wunforgiving conjunctive. If the announcenent of police
presence is loud and clear, is a subsequent (or an antecedent)
knock a relentlessly additional Fourth Anendnent prerequisite, or
is it merely an exclamation point? |If the giving of notice is the
ani mati ng purpose, does not the announcenent alone do the trick?
Is a police entry after a proclamation, with a bullhorn, "Put your

hands in the air; we're comng in," unreasonable wthout an

(...continued)

Al t hough this Court has not squarely addressed the
i ssue of whether knocking is required when the door is
open, or in this case, where there is no door, npst
circuit courts deciding the i ssue have concl uded when t he
door is open, the rule is vitiated.

(Enphasi s supplied).



attendant knock?? In short, is not the pairing of the words "knock

and announce"” nothing nore than a linguistic convention akin to
"goods and chattels" or "give and bequeath"?
A Quiet and Uneventful Entry

Based on overwhel m ng probabl e cause that the house at 4754

Mel bourne Avenue in the Yale Heights area of Baltinore City was

being used as a distribution center for contraband heroin, the

police obtained a judicially issued search and sei zure warrant for

that address. At approximately 4:25 p.m on June 22, 2004, a team

of ten officers proceeded to that |ocation to execute the warrant.

When the police arrived, the only person present at the house

was the appellee's ultimte co-defendant, Walter Hooks. Hooks was

standing on the front steps and the front door was open.® The

°See United States v. Mendoza, 281 F.3d at 717:

In nmaking the determnation of whether the Fourth
Amendrent has been violated by a failure to knock and
announce, we nust renmenber reasonableness is our
pol estar. Underlying the knock and announce requirenent
is notice, and here, the officers announced their
presence and were conspicuously dressed in police riot

gear. Further, the inhabitants who were outside were
shouting "Police!™ Gven the twn auditory function of
announci ng ("Poli ce! Warrant!") and knocking ("Bang-

bang-bang") it belies commobn sense to think officers
should be forced to conply with formalistic rules when
the circunstances direct otherw se.

(Enphasi s supplied).

3See United States v. Remigio, 767 F.2d 730, 733 (10th Cir.
1985) :

(continued. . .)



pol i ce announced to Hooks that they had a warrant to search the

house. Hooks was detained, and the police entered the house
through the open front door. Before entering, the police
announced, "Police. Search Warrant." They did not, however, knock

on the door. There was, it turned out, no one inside the house.
In ternms of giving advance notice to an enpty house,
appel | ee's counsel, at the suppression hearing, was adamant that
the prescribed drill be followed to the | etter whether there is any
audi ence for it or not.
There was nothing that has been articulated from the
witness stand that is in evidence for the Court to
concl ude that there was sone basis to believe that there

was no one inside. But it doesn't nmmtter. He did not
knock.

(Enphasi s supplied).
The casel aw, however, focuses not on the drillbook mechanics
of giving notice but on the resulting benefit of actually receiving

notice. One of the cases cited by Wlson v. Arkansas, 514 U S

927, 935, 115 S. C. 1914, 131 L. Ed. 2d 976 (1995), was the

English decision in Pugh v. Giffith, 7 Ad & E 827, 112 Eng. Rep.

681, 686 (King's Bench 1838), which hel d:

[ T]he necessity of a demand ... is obviated, because
t here was nobody on whom a demand coul d be nade.

3(...continued)
We hol d that governnent officials, armed with a warrant,
entering a house through an open door and in the presence
of a defendant, need not conply with the provisions of 18
U S C § 31009.
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In Goodman v. State, 178 Md. 1, 8, 11 A 2d 635 (1940), the

Court of Appeals simlarly observed:

A demand is necessary prior to the breaking in of
the doors only where sone person is found in charge of
the building to be searched.

(Enphasi s supplied).
Frankel v. State, 178 M. 553, 561, 16 A 2d 93, (1940),

simlarly stated:

An officer ... may break open the doors if denied
adm ttance, but a denmand isS necessary prior to breaking
doors where the premises are in charge of sonme one.

(Enphasi s supplied).

Approximately ten to fifteen mnutes after the house had been
secured, Hooks's nother arrived hone at her two-story rowhouse,
acconpani ed by Hooks's sister. The nother told the police that she
lived there with her daughter. She added that she was trying to
get rid of Hooks because he "kept getting in trouble.” Hooks
hi nsel f, noreover, as he took the stand at t he suppressi on heari ng,
gave his address as 2313 Wst Mdsher Street.

Hooks gave a witten statenent to the police, admtting that
the drugs found in the house were in his possession. He further
testified at the suppression hearing, acknow edging that the
police, before entering the house, displayed their badges to him
announced that they had a search warrant for the house, and then
handcuffed him before entering the house. H's cross-exam nation

expl ored the circunstances of the police entry.



Q Soit would be fair to say, M. Hooks that when
seven or eight Police cars rolled up and you saw Police
O ficers there, and they announced that they were doing
a Search and Seizure Warrant on your house, that you knew
they were doing a Search and Seizure Warrant on_your
house. |Is that a fair statenent?

A. Yes, nm'am

Q And it would be fair to say as well that the
door was partially open?

A Partially cracked.

Q Partially cracked, partially opened. Wuld it
also be fair to say that the Oficers did not use a
battering ram or any kind of device to open that door?
|s that correct.

A That's correct.

Q Wuld it be fair to say that the Oficers were
fairly loud in announcing that they were the Police?

A. That's incorrect.

Q They weren't |oud in announci ng that they were
the Police?

A No, ma'am just the one Oficer exited the
vehicle, as | said and pointed a gun at ne, put the
shield and nmade that acknow edgnent and that was all.

Q But _you knew t hey were Police and you knew t hey
were executing a Search Warrant at your house? Sir?

A. Yes, ma' am

(Enphasi s supplied).
Knocking For the Sake of Knocking
No matter how placid the surface nay appear, there is always
soneone to roil the waters. The appellee, who was not present at

4754 Mel bourne Avenue at the tinme of the search, noved to suppress
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the drugs found in the house because the police, albeit fully
announci ng both their presence and their purpose to the only person
present on the prem ses, failed to foll owup that announcenent with
the formality of a ritualistic knock. However ot herw se
perm ssible the entry may have seened, the appellee argues, the
policeman forgot to say, "Mdther, may 1?" or did not wait for a
"Si non says," and all of the physical evidence, therefore, is out
of the gane. In the phrase "knock and announce,” so runs the

appel l ee' s argunent, the enphasis is on the AND.

The insistent thene urged by the appellee, at the suppression

heari ng and at oral argunent before us, was the dual requirenent
that the police nust BOTH announce AND knock. Appellee's counsel

acknowl edged that there had been an adequate announcenent of the
police presence and purpose but demanded the excl amation point of
a knock as wel .

Here the dispute is not about whether thee was an

announcenent, but whether there was in fact a knock as
required by | aw

(Enphasi s supplied).
Counsel represented to the hearing judge that "Sabbath [v.

United States] points out that you need both." The referenceis to

the pre-Wlson v. Arkansas case of Sabbath v. United States, 391

US 585 838 S C. 1755, 20 L. Ed. 2d 828 (1968). W have been
over the Sabbath case with a line-by-line exam nation, and it says

no such thing. It nowhere refers to knocking as a requirenent at
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all, let alone as an independent requirenent. | ndeed, our
exam nation of the Sabbath opinion with a word-by-word mi croscope
reveals that the word "both" does not appear anywhere in the
opi nion. The very doctrine being examned is not referred to as a
"knock and announce" doctrine, noreover, but only as "the rule of
announcenent."” 390 U. S. at 591. The case was decided under 18
U S C, 8 3109, which provides in pertinent part:
The of fi cer may break open any outer or inner door ... of

a house ... if, after notice of his authority and
pur pose, he is refused adm ttance.

(Enphasi s supplied).
At the outset, the Sabbath opinion clearly stated the issue
before the Court:

The issue in this case is whether petitioner's
arrest was invalid because federal officers opened the
cl osed but unl ocked door of petitioner's apartnment and
entered in order to arrest himw thout first announcing
their identity and purpose.

391 U.S. at 586 (enphasis supplied). There is no way that anyone
coul d conceivably extract fromthat opinion counsel's unequivocal
statenment, "Sabbath points out that you need both."

But for the fact this argunent prevailed, we would dismiss it
as neritless onits face. At the suppression hearing in this case,

held three and one-half nonths before Hudson V. M chi gan

dramatically altered the |andscape, the indispensability of the

knock itself, notw thstanding an open door and notw thstanding a
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face-to-face announcenent of self-evident police presence, was
deened to be of dispositive and fatal significance.
Def ense counsel concl uded his argunent:

You nust have both. If you accept that there was an
announcenent, and | don't think that M. Kakis's Cient
di sputes that, that there was an announcenent, that they
were there to execute a Warrant. [ Sabbath] tells us,
Davis tells us,[¥ 3901 tells us!® that there must be
both. And here there was not both. The Police had, at
best, an announcenent and no knocking as required by the
| aw, whether the door is partially open or not, whether
the door is cracked or not. They nust knock and
announce. They didn't do both.

(Enmphasi s supplied).
The State responded:

Your Honor, the purpose of knock and announce is to
alert people. Peopl e were al erted. The Def endant was
outside. He was nade aware that the Police were there.
...Inthis particul ar instance, the Oficers assessed the
situation and opened the door that was partially opened
when they arrived.

(Enmphasi s supplied).
The absence of the knock, however, was deened to be

constitutionally Iethal.

‘W have al so been through Davis v. State, 383 M. 394, 859
A 2d 1112 (2004), with a fine-toothed conb, and it no nore tells us
that "there nust be both" than Sabbath did.

°Section 3901 prescribes only "notice of [police] authority
and purpose.” It self-evidently does not say that "there nust be
bot h" announci ng and knocking. A reference to "knocking" no where
appears in that statute. The appellee, in short, cites no valid
authority for his assertion that "there nust be both,"” the
assertion on which the suppression in this case was necessarily
pr edi cat ed.
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THE COURT: VWhat evidence have | heard that woul d
justify not knocking?

[ PROSECUTOR] : | think you can infer from the
ci rcunst ances, Your Honor, that the Oficers believed
they could enter at that point, because M. Hooks was
out si de.

THE COURT: What does that have to do with not
knocki ng?

[ PROSECUTOR]: Well, Your Honor, the door was open.
They entered through a partially open door. Wether it's
open this nmuch or open this nuch. You're still entering
t hr ough—

THE COURT: Don't the cases say that you cannot go
through a partially open door w thout knocking?

[ PROSECUTOR]: They may, but under the circunstances
here, Your Honor, with soneone outside who could alert
i ndi vi dual s i nsi de. The O ficers made a split second
deci si on.

THE COURT: What exception to the knock and announce
rule is that?

[ PROSECUTOR]: None that |I'm aware of.

THE COURT: The Mdtion to Suppress the evidence
seized in the house in guestion is granted.

(Enphasi s supplied).

Knocking is But a Modality of Announcing;
It Is Not An Independent Requirement

That notion to exclude evidence was necessarily based on an
all eged violation of the Fourth Amendnent. The fountainhead of
Fourth Amendnent law with respect to the "knock and announce"

requirenent is Wlson v. Arkansas, 514 U. S. 927, 115 S. C. 1914,

131 L. Ed. 2d 976 (1995). That case held, for the first tine, that
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the "common-| aw knock-and-announce principle forns a part of the
reasonabl eness inquiry under the Fourth Amendnent.” 514 U. S. at
929.°6

This case's semantic problem is that, although the act of
knocki ng has never had any i ndependent significance in the casel aw,
the word "knock" nonethel ess enjoys disproportionate resonance as
part of a facile and easily applied | abel. The comon | aw doctri ne

that WIson v. Arkansas «constitutionalized is conveniently

identified as the "knock and announce" doctrine. The exception to
t he "knock and announce" requirenent is pithily encapsul ated by t he
phrase "no-knock," either in the formof a "no-knock" warrant or a
warrant| ess "no-knock" entry.” Both the words "knock" and "no-
knock” fall trippingly fromthe tongue--and fromjudicial opinions

as well. Wen the cases get beyond the | abel and down to actua

As this Court observed in State v. Riley, 147 M. App. 113,
115, 807 A.2d 797 (2002):

Al t hough the constitutional status of no-knock | aw
necessarily depends on the fact that it was a recogni zed,
al beit | owkey, part of Angl o-Anerican common | aw at the
time of the framng and ratification of the Fourth
Amendnent (1789-1791), its significance only dawned upon
us with Justice Thomas's opinion for a unani nous Suprene
Court in Wlson v. Arkansas.

The | abels "no knock" warrant and exigent "no knock" entry
are obvi ously broader than the physical act of knocking. Wat may
be di spensed with is not only a knocking but the announcenent of
police presence generally. "No knock" is obviously a convenient
| abel for the nmuch broader exenption of not having to give advance
notice in any fashion.
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substance, however, reference to actual knocking virtually
di sappears.
A. Supreme Court Cases Dealing With the Fourth Amendment

Al t hough the Supreme Court, like everyone else, regularly
relies on these convenient | abels, the actuality of knocking itself

is of no neaningful consequence. |In WIlson v. Arkansas there was

no announcenent of police presence of any sort, and it is the
announcenent of police presence at a doorway that has the
significance. The announcenent coul d take many forns and knocki ng

m ght be one of them WIson v. Arkansas began its anal ysis:

[ T] he reasonabl eness of a search of a dwel ling may depend
in part on whether law enforcenent officers announced
their presence and authority prior to entering.

514 U. S. at 931 (enphasis supplied).
Justice Thomas's opinion, 514 U S. at 931-32, distilled the

conmmpn | aw doctrine first and forenpst from Semayne's Case, 5 Co

Rep 91a, 77 Eng. Rep. 194, 195-96 (King's Bench 1603), as it quoted
wi th approval :

"But before [the sheriff] breaks it, he ought to signify
the cause of his conming, and to nmake request to open
doors ..., for the law without a default in the owner
abhors the destruction or breaking of any house (whichis
for the habitation and safety of man) by which great
damage and i nconveni ence nmight ensue to the party, when
no default is in him for perhaps he did not know of the
process, of which, if he had notice, it is to be presuned
t hat he would obey it "

(Enphasi s supplied).
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Wlson v. Arkansas, 514 U S. at 932, also relied upon Case of

Richard Curtis, Fost 135, 137, 168 Eng. Rep. 67, 68 (Crown 1757),

as that case hel d:

"[NJo precise formof words is required in a case of this
kind. It is sufficient that the party hath notice, that
the of ficer cometh not as a nmere trespasser, but claimng
to act under a proper authority ..."

(Enmphasi s supplied).

The Suprenme Court cited Lee v. Gansell, Lofft 374, 98 Eng.

Rep. 700, 705 (King's Bench 1774), as that case hel d:

"[A]s to the outer door, the law is now clearly taken"
that it is privileged; but the door nay be broken "when
the due notification and demand has been nade and
refused. "

(Enphasi s supplied).

Wlson v. Arkansas, 514 U S. at 932, also looked to the

academ c authorities as it quoted from1l Sir Matthew Hal e, Pl eas of
the Crown 582:

[ T]he "constant practice" at common |aw was that
"the officer may break open the door, if he be sure the
offender is there, if after acquainting them of the
busi ness, and denmandi ng the prisoner, he refuses to open
the door."

(Enmphasi s supplied).

The Suprene Court referred to 2 WIIliamHawkins, Pleas of the

Crown, ch. 14, 8 1, p. 138 (6th ed 1787):

"[T]he law doth never allow' an officer to break
open the door of a dwelling "but in cases of necessity,"
that is, unless he "first signify to those in the house
the cause of his coming, and request them to give him
adm ttance. "
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(Enphasi s supplied).

Justice Thomas's opinion included all of this precedent as
part of "the conmmon-law principle of announcenent,"” 514 U S. at
934, and then constitutionalized it, contrasting "announced" and
"unannounced” entries into a hone.

G ven the I|ongstanding common-|law endorsenent of the
practice of announcenent, we have little doubt that the
Framers of the Fourth Amendnent thought that the nethod
of an officer's entry into a dwelling was anong the
factors to be considered in assessing the reasonabl eness
of a search or seizure. ... [We hold that in sone
ci rcunstances an officer's unannounced entry into a hone
m ght be unreasonabl e under the Fourth Anendnent.

Id. (enphasis supplied).

I n di scussing the exigent circunstances that m ght excuse the
requi renent of an announcenent, the analysis regularly referred to
t he common-1aw "princi pl e of announcenent."

This is not to say that every entry nust be preceded

by an_ announcenent. The Fourth Amendnent's flexible
requi renent of reasonabl eness should not be read to
mandate a rigid rule of announcenment .... [T]lhe common-

|l aw principle of announcenent was never stated as an
inflexible rule requiring announcenent under al |
ci rcunst ances.

Id. (enphasis supplied).

In all of the analysis of the newy constitutionalized common-
law requirenent there was no nention of the physical act of
knocki ng, | et al one any suggestion t hat knocki ng was an i ndependent

requirenent. WI1son v. Arkansas concl uded:

For now, we leave to the l|lower courts the task of
determ ning the circunstances under whi ch an unannounced
entry is reasonable under the Fourth Anendnent. e
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simply hold that although a search or seizure of a
dwel ling m ght be constitutionally defective if police
officers enter wi t hout prior announcenent | aw
enf or cenent i nterests nay al so establ i sh t he
reasonabl eness of an unannounced entry.

514 U. S. at 936 (enphasis supplied).

Bet ween WIlson v. Arkansas in 1995 and Hudson v. M chigan in

2006, the Supreme Court dealt with the so-called "knock and

announce" requirenent on three other occasions. Ri chards v.

Wsconsin, 520 U.S. 385, 117 S. . 1416, 137 L. Ed. 2d 615 (1997),
explored the quality of exigency that may justify a "no knock"
entry to execute a search warrant. It required a showi ng of case-
by- case exi gency rat her than a categorical exigency based upon the
type of crine involved. Ironically (and proving our point), the
case was analyzed as a "no knock" case notw thstanding the fact
t hat there had been an actual and effective knock on a notel room
door by an undercover police officer. Wat was m ssing was not the

knock but rather an honest announcenent of police presence. After

the loud and audi ble knock had been responded to, the officer
falsely clainmed to be a mai ntenance man. "No knock"™ was obvi ously

just the convenient |inguistic |abel for what was, in fact, a "no
announcenent" entry.

United States v. Ramirez, 523 U.S. 65, 118 S. Ct. 992, 140 L

Ed. 2d 191 (1998), dealt only with the questions of whether an
exi gency-based "no knock" entry requires a higher |level of

justification in cases in which property damage is inflicted. 1In

-17-



referring to the pre-WIlson federal statute that required prior
notice before making a forced entry, however, the Suprene Court
poi nted out that "8 2109 [of 18 U.S.C.] codifies the exceptions to

t he common- | aw announcenent requirenent." 523 U.S. at 73 (enphasi s

suppl i ed).

United States v. Banks, 540 U. S. 31, 124 S. C. 521, 157 L.

Ed. 2d 343 (2003), was a case in which, before entering an
apartnent to execute a search warrant, the police | oudly knocked on
the door and announced their presence. The only question was
whet her a subsequent delay of between 15 and 20 seconds before
battering down the door was enough to satisfy the knock and
announce requirenent. It was. In referring to the knock and
announce principle, the Banks Court stressed the verb "announce"
and did not use the verb "knock."

[ T] he standard generally requires the police to announce
their intent to search before entering closed prem ses.

540 U. S. at 36 (enphasis supplied).

Hudson v. M chigan itself makes only passing reference to the

requi renents of the conmon-law principle, and that reference is

only to the announcenent of police presence and not to knocki ng.

The comon-law principle that [aw enforcenent
officers nust announce their presence and provide
residents an opportunity to open the door is an ancient
one.

165 L. Ed. 2d at 63 (enphasis supplied).
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Qur point is that the casel aw does not support the appellee's
hapl ess effort to nake a fetish out of a mere word that has never
been the basis for an actual decision and is sinply a part of a
famliar and convenient |abel. The use of a handy shorthand

expressi on does not trigger stare decisis.

B. A Federal Statute and the Common Law Doctrine

Before the Supreme Court raised the "knock and announce"
requi renent to constitutional status in 1995, it had twi ce earlier
deal t with t he conmon law doctrine t hat it | at er

constitutionalized. Althoughin MIller v. United States, 357 U. S

301, 78 S. Ct. 1190, 2 L. Ed. 2d 1332 (1958), the Court was dealing
with a warrantless entry of an apartnent to execute a warrantl ess
arrest, it began its analysis by noting that "the validity of the
entry to execute the arrest w thout warrant nust be tested by
criteria identical with those enbodied in 18 U.S. C. § 3109, which
deals with entry to execute a search warrant.” 357 U S. at 306.
Section 3109, in pertinent part, provides:
"The officer may break open any outer or inner door
or wi ndow of a house, or any part of a house, or anything

therein, to execute a search warrant, if, after notice of
his authority and purpose, he is refused adnittance."”

(Enmphasi s supplied).
I n describing the cormon | aw doctrine enbodied in § 3109, the
Court focused on the officer's obligation "to state his authority

and purpose.”
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What ever the circunstances under which breaking a
door to arrest for felony mght be |lawful, however, the
breaking was unlawful where the officer failed first to
state his authority and purpose for demandi ng adm ssi on.

357 U.S. at 308 (enphasis supplied).

The requirement is one of giving notice by an express
announcenent . The word "knock" does not even enter into the
di scussi on.

The rule seens to require notice in the formof an
express announcenent by the officers of their purpose for
demandi ng admi ssi on. The burden of naking an express
announcenent is certainly slight. A few nore words by
t he of fi cers woul d have satisfied the requirenent inthis
case.

357 U.S. at 309-10 (enphasis supplied).
| f notice has already been effected, noreover, the officer
need not engage in "a usel ess gesture."

It may be that, wthout an express announcenent of
pur pose, the facts known to officers would justify them
in being virtually certain that the petitioner already
knows their purpose so that an announcenment would be a
usel ess gesture.

357 U.S. at 310 (enphasis supplied). Wiat matters is the actuality
of notice, not the officer's performance of a prescribed drill

Sabbath v. United States, 391 U S. 585, 88 S. C. 1755, 20 L

Ed. 2d 828 (1968), also dealt with § 3109 and with the conmon | aw
doctrine that it enbodi ed. The references throughout the opinion
were to "the rule of announcenent.”
[ Alnother facet of the rule of announcenent was,
generally, to safeguard officers, who m ght be m staken,

upon an _unannounced intrusion into a hone, for somneone
with no right to be there.
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391 U. S. at 589 (enphasis supplied).
The evil at which &8 3109 and the conmon-law doctrine were
clearly ained was that of an "unannounced intrusion."

An _unannounced intrusion into a dwelling--what § 3109
basically proscri bes--is noless an unannounced i ntrusion
whet her officers break down a door, force open a chain
| ock on a partially open door, open a | ocked door by use
of a passkey, or, as here, open a closed but unlocked
door.

390 U. S. at 590 (enphasis supplied). And see Bl akey, "The Rul e of
Announcenent and Unl awful Entry," 112 U Pa. L. Rev. 499 (1964).
C. Maryland Case Law

In the years since Wlson v. Arkansas was deci ded, the Court

of Special Appeals has considered the new Fourth Anmendnent
requi renent on six occasions. Although all of those cases resorted
to the convenient |abel of either "knock and announce" or "no
knock," not one of themwas concerned with, or even discussed, the

physi cal phenonmenon of knocking per se: 1) Wnn v. State, 117 M.

App. 133, 699 A 2d 512 (1997), rev'd on other grounds, 351 Md. 307,

718 A 2d 588 (1998) (The only issue was whether there was
sufficient exigency to forgive the failure to make any announcenent

at all.); 2) Lee v. State, 139 Md. App. 79, 774 A 2d 1183 (2001),

aff'd, 374 Md. 275, 821 A 2d 922 (2003) (no announcenent of any

sort); 3) State v. Riley, 147 Md. App. 113, 807 A 2d 797 (2002) (no

announcenent of any sort; a no-knock warrant); 4) Davis v. State,

144 Md. App. 144, 797 A 2d 84 (2002), rev'd, 383 Mi. 394, 859 A. 2d

1112 (2004) (no announcenent of any sort; a no-knock warrant); 5)
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Carroll v. State, 149 Md. App. 598, 817 A 2d 927 (2003), rev'd, 383

Md. 438, 859 A . 2d 1138 (2004) (no announcenent of any sort); 6)

Archie v. State, 161 M. App. 226, 867 A .2d 1120 (2005) (a good

knock and announcenent foll owed al nost i medi ately by a forcing of
t he door).

In Carroll v. State, 149 M. App. at 608, Judge Thiene

surveyed the history of the cormon-Iaw doctrine and encapsul ated it
as a requirenent that the police announce their authority and
demand adm ttance:
Although it is tedious to tell again tales already
plainly told, police, at commobn law, were entitled to

break into a house to arrest after announcing their
aut hority and purpose for demandi ng adni ssi on.

(Enmphasi s supplied).
In Archie v. State, 161 Ml. App. at 235-36, Chief Judge Murphy

simlarly summari zed t he doctrine as one requiring the announcenent

of police presence and authority.

In evaluating reasonableness, courts consider
"whether |law enforcenent officers announce[] their
presence and authority prior to entering" a dwelling.
"I't is well settled in Maryland, and |ong has been so,
that a police officer executing a search warrant 'nust
give proper notice of his purpose and authority and be
denied adm ttance before he can use force to break and
enter' the premi ses to be searched.”

(Enmphasi s supplied).

Judge Murphy laid out the threefold reason why unannounced
entries are presunptively unreasonabl e:

The reasons behind this rule are threefold: (1) "to
prevent sudden, unannounced invasions of the privacy of
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citizens," (2) "to prevent the needl ess destruction of
property,” and (3) "to safeguard the officer who m ght
ot herwi se be killed by a ' fearful househol der' unawar e of
the officer's identity or purpose.”

161 Md. App. at 236 (enphasis supplied). And see Irnma Raker, "The
New ' No- Knock' Provision and Its Effect on the Authority of the
Police to Break and Enter,"” 20 Aner. U. L. Rev. 467, 469 (1970-71):

The policy reasons underlying the announcenent rule were
to prevent sudden, unannounced invasions of the privacy
of citizens, to prevent the needless destruction of
property, and to safeguard the officer who mght
otherwi se be killed by a ' fearful househol der' unaware of
the officer's identity or purpose.

(Enphasi s supplied).

On two occasions prior to the filing of Wlson v. Arkansas,

the Court of Special Appeals had had occasion to consider the

common- | aw "knock and announce"” requirenent. In Waugh v. State, 3

M. App. 379, 239 A 2d 596 (1968), the police, in the course of
executing a search warrant, "broke open the door and entered the
prem ses wi thout prior announcenent."” Id. at 381. This Court
hel d that the exigencies justified the unannounced entry. There
was no nention of the word "knock."

In Kates v. State, 13 M. App. 688, 284 A 2d 651 (1971), the

def endant contended that a search warrant had been "invalidly
execut ed" because "before an officer nmay use force to break and

enter, he nust first qgive proper notice of his purpose and

authority and be denied admttance."” Id. at 692-93 (enphasis

supplied). Chi ef Judge Robert Miurphy rejected the contention
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hol ding that the threat of destruction of evidence in a raid on a
ganbling parlor furnished all of the exigency required for an
unannounced entry. The anal ysis, noreover, was exclusively in

terns of announcenent. There was no nention of the act of knocking

per se.

It is undisputed that the officers entered the prem ses
wi t hout prior demand by using a passkey obtai ned fromthe
manager of the apartnent conpl ex. It is well settled
that the | aw proscribes such unannounced searches. This
ruleis not, however, w thout qualification or exception.
As noted in Henson v. State, 236 M. 518, an announcenent
and demand are not requisite where the facts made it
evident that the officers' purpose is known or where such
announcenent and demand would likely frustrate the
search, increase the peril of the searching officers, or
permt the destruction of evidence.

Id. at 693 (enphasis supplied).

On three occasions since WIlson v. Arkansas, the Court of

Appeal s has dealt with the new constitutional requirenent. I n

State v. Lee, 374 Md. 275, 821 A 2d 922 (2003), the police entered

the prem ses w thout making any announcenent of any sort. Chief
Judge Bel | summari zed t he gener al requirenment, bot h
constitutionally and in terns of the comon-I|aw doctrine, as one
prem sed on the obligation of the police to give notice of their
presence and their purpose.
It is well settled in Maryland, and | ong has been
so, that a police officer executing a search warrant
"must give proper notice of his purpose and authority and

be deni ed adm ttance before he can use force to break and
enter" the prem ses to be searched.

374 Md. at 283 (enphasis supplied).
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Davis v. State, 383 Mi. 394, 859 A 2d 1112 (2004), dealt only

with the i ssue of whet her "no-knock" warrants were aut hori zed under
Maryl and | aw. The phenonenon of knocking did not enter into the

opinion. In State v. Carroll, 383 Ml. 438, 859 A 2d 1138 (2004),

t here was no announcenent of any sort, which was held to have been
justified by exigent circunstances. Once again, there was no
di scussi on of knocki ng.

On one occasion prior to Wlson v. Arkansas, the Court of

Appeal s consi dered the "knock and announce" principle as a conmon

| aw doctri ne. In Henson v. State, 236 M. 518, 204 A 2d 516

(1964), the Court of Appeals had before it a situation in which
"the police officers who executed the search warrant broke open the

door of the house being searched without first announci ng who they

were and nmaking demand that entry be granted.” Id. at 520
(emphasi s supplied). The Court of Appeals held that the exigencies
justified such an unannounced entry.

The Henson Court's discussion of the comon-|aw doctrine was
not inhibited or confused by any "knock and announce" |abel, and
the ensuing discussion nade it clear that the law s concern was
with police notice to the occupants of the place bei ng searched and

with the announcenent of police presence and purpose as the core

nodality for giving notice.

The claimthat the evidence seized was i nadm ssi bl e
because the police officers executing the search warrant
did not advise those within that they had such a warrant
and demand admittance, but broke in forcibly wthout
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notice, is an extension of the old rule that a peace
officer seeking to arrest an individual who is in a
house, either by authority of an arrest warrant or under
ci rcunst ances nmking a warrant unnecessary, nust give
proper notice of his purpose and authority and be deni ed
adm ttance before he can use force to break and enter.
The reasons for these requirenents have been said to be
that the | aw abhors unnecessary breaking or destruction
of any house, because the dweller in the house would not
know the purpose of the person breaking in, unless he
were notified, and woul d have a right to resist seem ng
aggression on his private property. This rule of |ong
standi ng has been transferred to the statute books in
sone twenty-five states, and in the federal |aw.

236 Md. at 521-22 (enphasis supplied).
The Lack of a Knock Was Immaterial

When notice to the only occupant of the house to be searched
was patently acconplished by the police announcenent of both
presence and purpose, therefore, the Fourth Anmendnent was, we woul d
not hesitate to hold, fully satisfied. A purely cerenonial knock
woul d have served no nore additional purpose than a ritualistic
touching of one's nose or a clicking of one's heels or a twirling
about three tinmes in a counterclockw se direction. W are not
operating in Oz.

If the appellee is attenpting to nmake sonme further point that
the knock coul d have given notice to persons other than Hooks who
m ght have been present inside the house, the overarching reality
is that there were no such other persons. The knock, had it
occurred, woul d have been heard by no one. The absence of a knock,
therefore, deprived no one of notice. Denonstrably, the appellee

has shown no scintilla of prejudice to anyone, let alone to
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hi msel f . Excl uding the evidence on the ground that there was a
Fourth Anmendnent violation because of the absence of a knock was
erroneous and, were the question properly before us, we would not

hesitate to reverse it.

Deliberate and Careful Dicta

Qur exam nation of the Fourth Amendment nerits of the police
entry in this case, unfortunately, nust enjoy only the status of
dicta, albeit, to be sure, that of carefully considered and
deliberately articulated dicta. Even if only persuasive instead of
bi ndi ng, it shoul d nonet hel ess be ranked i n an upper percentil e of
per suasi veness. Qur appraisal of the Fourth Amendnent nerits is
not a holding only because we are foreclosed fromruling on the
Fourth Amendnent nerits for two separate and i ndependent reasons.

In the first place, the appellee | acked the standing to raise
the Fourth Amendnent nerits. |In the second place, even if we were
to assume, purely arguendo, both standing and a Fourth Anendnent
violation, the harmresulting from such a violation has now been
deened by the Supreme Court to be too relatively nodest and
i nconsequential to justify, on balance, the heavy sanction of
excl udi ng unquestionably trustworthy evidence of crime. W wll
| ook at each of these foreclosures in turn.

Standing to Object
The i ssue of standing is squarely before us. At the outset of

the suppression hearing, the State challenged the appellee's
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standing to question the police entry into 4754 Ml bourne Road.
The hearing judge ruled that the appell ee possessed the requisite
standing to litigate. The State has appeal ed that ruling.

The presence or absence of standing, of course, has nothing to
do with the ultimate Fourth Anendnent nerits. It is exclusively
a threshold question of applicability, concerned only with the
coverage by the Fourth Amendnent of the defendant who seeks to
rai se a Fourth Anmendnent challenge. Far fromreaching the Fourth
Amendnent nerits, standing settles only the entitlenent tolitigate
those nerits. The adjudication of a standing challenge is but a
gat ekeepi ng functi on.

The undergirding principle is that courts are established to
litigate "live cases and controversi es" and not to settle questions
of only academic interest. That |latter exerciseis left tothe | aw
school s. Accordingly, one may not litigate an alleged Fourth
Anendmnent grievance unless one is personally aggrieved. One nust
show in the first instance the personal enjoynent of the Fourth
Amendnent protection that was all egedly violated. A defendant may
not seek to vindicate vicariously the Fourth Anmendnent rights of

someone else. Simobns v. United States, 390 U.S. 377, 389, 88 S.

Ct. 967, 19 L. Ed. 2d 1247 (1968), was enphatic in this regard.

[Rlights assured by the Fourth Amendnent are persona
rights, and they may be enforced by excl usi on of evi dence
only at the instance of one whose own protection was
infringed by the search and sei zure.

(Enmphasi s supplied).
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The Burden of Proof is On the Defendant
If the State tinely chall enges a defendant's standing,?® the
law is clear that, on this threshold issue, the burden is on the

defendant to establish standing. 1In Rakas v. Illinois, 439 U S.

128, 130 n.1, 99 S. C. 421, 58 L. Ed. 2d 387 (1978), the Suprene
Court was enphatic:
The proponent of a nobtion to suppress has the burden of

establishing that his own Fourth Amendnent rights were
violated by the chall enged search or seizure.

(Emphasi s supplied). See also Smth v. Maryland, 442 U S. 735

740, 99 S. C. 2577, 61 L. Ed. 2d 220 (1979) ("[T] he application of
the Fourth Anendnent depends on whether the person invoking its
protection can claim a "justifiable,” a "reasonable,” or a
"legitinmate expectation of privacy" that has been invaded by

governnent action."); Rawings v. Kentucky, 448 U S. 98, 104, 100

S. &. 2556, 65 L. Ed. 2d 633 (1980) ("Petitioner, of course, bears

t he burden of proving not only that the search of Cox's purse was

81f the State fails to raise a tinely challenge, on the other
hand, it is out of luck and may not raise the challenge on |ater
revi ew. This is because the standing requirenent, albeit
incidentally beneficial tothe State, is not for the benefit of the
State. The requirenent primarily serves the interest of judicial
econony. It is to save busy courts fromhaving to waste tinme and
resources litigating matters that need not be litigated. Once such
litigation has taken place because the State was asleep at the
switch, however, it is too late for a standing challenge to
acconplish the purpose for which it is designed. Steagald v.
United States, 451 U. S. 204, 208-09, 101 S. C. 1642, 68 L. Ed. 2d
38 (1981).
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illegal, but also that he had a legitimte expectation of privacy
in that purse.").
This Court is firmy in line with that allocation of the

burden of proof. In Alstonv. State, 159 MdI. App. 253, 262-63, 859

A 2d 1100 (2004), Judge Deborah Eyl er stated unequivocally:

The burden is on the proponent of a notion to
suppress evidence on Fourth Amendnent grounds to prove
what is sonetinmes called "standing" -- that he had a
reasonabl e expectation of privacy in the prem ses or the
property. ... [T]he notion court in this case found that
t he appell ant did not showthat he had standing to assert
a Fourth Anmendment viol ation.

(Enphasi s supplied). See also Sinpson v. State, 121 MI. App. 263,

276, 708 A .2d 1126 (1998) ("The burden is on the proponent of a
nmotion to suppress evidence allegedly seized as a result of a
constitutional violation to establish that he has standing to

conplain of a constitutional violation."); Burks v. State, 96 M.

App. 173, 195, 624 A 2d 1257 (1993) ("The burden of showi ng Fourth
Amendment coverage is, of course, upon the appellant."), cert.
deni ed, 332 Md. 381, 631 A 2d 451 (1993).

The Court of Appeals has al so spoken to the sanme effect in

Laney v. State, 379 M. 522, 545, 842 A 2d 773 (2004):

The one invoking Fourth Anendnment protection bears
t he burden of denobnstrating his or her leqitimte
expectation of privacy in the place searched or itens
sei zed.

(Enmphasis supplied). And see Ricks v. State, 312 M. 11, 26, 537

A . 2d 612 (1988) ("[T]he proponent of a notion to suppress has the
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burden of establishing that his Fourth Amendnent rights were
violated by the challenged search and seizure.").

In this regard, we find interesting two sentences in the
appel l ee's brief.

Appel | ee points out that there was no evi dence presented
by the State during the hearing that shows Appellee
didn't have the authority to exclude others from the
dwelling or that he didn't take steps to maintain his
privacy. Mreover, the State failed to present evidence
showi ng t hat Appellee strictly used the dwelling to store
and package drugs.

(Enmphasi s supplied). That argunent turns the allocation of the
burden of proof conpletely onits head. W, however, will apply it
right side up. The burden is on the defendant to show standing; it

is not on the State to show non-standi ng.
The Varieties of Fourth Amendment Standing

For all intents and purposes, the law of Fourth Amendnment

standi ng began with Cecil Jones v. United States, 362 U. S. 257, 80

S. . 725, 4 L. Ed. 2d 697 (1960). Prior to Cecil Jones, the only

vari ety of Fourth Anendnent standing that had been recogni zed was
t he sel f-evident situation in which a defendant had a possessory or
other proprietary interest in the place searched and/or the thing
seized. The defendant was required to show sone sort of property

right. See Burks v. State, 96 Ml. App. at 194.

Cecil Jones, in 1960, significantly liberalized the |aw of

standing by adding two additional varieties: 1) automatic

standing, for cases in which the State charged the defendant with
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a crime with respect to which the very possession of the thing
sei zed was the gravanmen of the offense; and 2) derivative standi ng,
for cases in which the defendant was "l egitimtely on the preni ses”
searched as the guest, licensee, or invitee of the owner or
rightful possessor. This latter was called "derivative standi ng"
because it derived through the property owner to the guest. The
guest nerely enjoyed, to sone extent, what the host enjoyed. The
right of the guest was never independent of that of the host. |If
the host, for instance, consented to a police entry, that would
override any objection on the part of the guest. The guest's right

was truly derivative. Burks v. State, 96 MI. App. at 194.

Automati c standi ng enjoyed a shelf life of only twenty years.
The handwiting of its i nmnent dem se was inscribed on the wall by

Sinmmons v. United States, 390 U.S. 377, 88 S. C. 967, 19 L. Ed. 2d

1247 (1968). By granting a defendant the benefit of use immunity
for his testinobny at a suppression hearing, Simons renoved the
def endant from what had theretofore been called "the horns of the
dilema." Automatic standing' s official obituary was pronounced by

United States v. Salvucci, 448 U.S. 83, 95, 100 S. C. 2547, 65 L.

Ed. 2d 619 (1980). Only proprietary standing and "derivative"
standi ng remai ned, and they were now cl oaked in the |anguage of

Katz v. United States (see infra).
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The Rejection of Target Standing

In the neantine, however, <creative defense attorneys
persistently argued for yet another variety of standing, one which
canme to be called target standing. The theory was that the
defendant's status as the target of an investigation should confer
standing in himto chal |l enge any search or seizure that was a part
of that investigation. The Suprene Court regularly rejected target
standing as a launching pad for raising a Fourth Anmendnent
chal | enge.

There appears to be a possibility, however, that the notion of
target standing was at |least a factor in the trial court's decision
to exclude the evidence in this case. The State noved for a ruling
that the appellee | acked Fourth Amendnent standing. Although the
heari ng court went on to a di scussion of the reasonabl e expectation
of privacy, the ruling began:

THE COURT: Mbtion is deni ed. The Def endant was
t he object of the investigation.

(Enmphasi s supplied). That is the |anguage of target standing.

Rakas v. Illinois, 439 U S at 132, directly addressed the

subj ect of target standing.

Petitioners first urge us to relax or broaden the rul e of
standing enunciated in Jones v. United States ..., so
that any crimnal defendant at whom a search was
"directed" woul d have standing to contest the | egality of
that search and object to the admi ssion at trial of
evi dence obtained as a result of the search.
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The Suprene Court pointed out that such a theory would permt
a def endant to vindicate vicariously the Fourth Anendnent ri ghts of
sonmeone el se, sonething that the Court had never countenanced.

Adoption of the so-called "target" theory advanced by
petitioner would in effect pernmt a defendant to assert
that a violation of the Fourth Anmendnent rights of a
third party entitled himto have evi dence suppressed at
his trial.

439 U. S. at 132-33 (enphasis supplied).

The Suprene Court engaged in an extensive analysis, 439 U. S.
at 132-38, of why it had always historically rejected, and woul d
continue to reject, target standing. The rejection was enphati c.

We decline to extend the rule of standing in Fourth
Amendnent cases in the manner suggested by petitioners.
As we stated in Alderman v. United States ... (1969):
"Fourth Amendnent rights are personal rights which, |ike
sonme ot her constitutional rights, may not be vicariously
asserted.”

439 U.S. at 133 (enphasis supplied).

United States v. Padilla, 508 U.S. 77, 82, 113 S. C. 1936,

123 L. Ed. 2d 635 (1993), reaffirmed that the only varieties of
standing are those based on 1) a property interest or 2) a
reasonabl e expectation of privacy.

Expectations of privacy and property interests
govern the analysis of Fourth Anendnent search and
seizure clains. Participants in a crimnal conspiracy
may have such expectations or interests, but the
conspiracy itself neither adds to nor detracts fromthem
. The case is remanded so that the court nmay consi der
whet her each respondent had either a property interest
protected by the Fourth Anmendnent that was interfered
with ... or a reasonabl e expectation of privacy that was
i nvaded by the search thereof.
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(Enphasi s supplied).
The Katz-Rakas Reformulation

Rakas v. Illinois in 1978 is alnobst certainly the nost

significant anal ysis the Suprene Court has ever delivered on Fourth
Anmendnent standing. At the very least, it was the nost significant

statenent since Cecil Jones v. United States in 1960. In addition

to 1) making clear that the burden of proof on standing is
allocated to the defendant and 2) rejecting the very notion of
target standing, the Court conpletely recast the |anguage wth
whi ch we tal k about standing.

The Katz-Rakas refornmulation of what constitutes Fourth

Amendrent coverage was, in effect, a necessary refitting after an
ei ght een-year shake-down cruise. The "reasonabl e expectation of
privacy" | anguage had the salutary effect of being far nore nuanced

than the "legitimtely on the prenm ses" fornmulation of Cecil Jones

that had preceded it. That forrmulation could readily be, and

al nost always was, treated as an "all or nothing" phenonenon, an
approach ill-suited to the infinite variety of real life. Rakas's
reliance on the totality of the circunstances, by contrast,
permtted adjustnents, upward and downward, wi thin shifting shades

of gray that the "black or white" dichotomnmy of Cecil Jones had not.

Even after Rakas, standing remains, of course, a Fourth
Amendment threshold issue. If a defendant can show that he

personal ly enjoyed a Fourth Amendnent protection, he thereby has

- 35-



the standing to litigate an alleged violation of that protection.
Conversely, if a defendant cannot show that he possessed a Fourth
Amendrent right, he has no standing to litigate the alleged
violation of the right. These core verities have never changed.

What has changed, since Katz v. United States, 389 U S. 347,

88 S. &. 507, 19 L. Ed. 2d 576 (1967), is the |language used to
descri be the existence of a Fourth Amendnent right. |[If, under the

totality of the circunstances, one is now deened to have "a

reasonabl e expectation of privacy,"” that means t hat one t hereby has
a Fourth Anendnent right and, for that precise reason, has the
standing to Ilitigate an alleged violation of that right.

Conversely, if one does not have "a reasonable expectation of
privacy," that sinmply neans that one does not have a Fourth
Amendnent right and, for that reason, has no standing to litigate
an alleged violation of a non-existent right. A reasonabl e
expectation of privacy equals a Fourth Anendnent right equals
standing to vindicate that right. A equals B equals C

This identity between t he expectati on of privacy i ssue and t he

standing issue was perfectly expressed by Judge Battaglia in

Witing v. State, 389 MiI. 334, 337, 885 A 2d 785 (2005):

[ All t hough Whiting did possess a subjective expectation
of privacy ... his expectation of privacy was not
obj ectively reasonable, and as a result, he did not have
standi ng under the Fourth Amendment to challenge the
sear ches.

(Enphasi s supplied).
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As the nmeasuring rod for the existence of a Fourth Amendnent
right, with the attendant standing to litigate that right, the
"reasonabl e expectation of privacy" criterion theoretically
enbraces both 1) proprietary standing and 2) derivative standing,
to use the pre-Rakas terns. Al t hough both concepts are now

subsuned i n the generic Kat z- Rakas fornul ati on, an under st andi ng of

the distinction between themremains a hel pful analytic tool.

In terms of the objective conponent of the reasonable
expectation of privacy test, one who enjoys an actual possessory or
proprietary interest in the place searched or the thing seized
i nvariably has no problem An expectation of privacy by such a
person is alnost as a matter of course deened to be objectively
reasonabl e. Conversely, when a defendant who has cl ai ned standi ng
pursuant to an ostensible property right is shown to have no such
property right, that is invariably fatal to the defendant's claim

of standi ng. Laney v. State, 379 M. 522, 842 A 2d 773 (2004)

(nortgagor of a honme that had been foreclosed upon); Witing v.

State, 389 M. 334, 855 A 2d 785 (2005) (squatter in a vacant
house). Cains of proprietary standing, good or bad, pose little
probl em

It is only when we cone to the nore diluted expectations of
privacy, expectations by those we once characterized as having only
derivative standi ng, that the objective neasuring of reasonabl eness

becones nore problenmatic. An expectation of privacy may take
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various forns, and it is with respect to the variety once known as

derivative standing that the Rakas v. Illinois reformulation has

had its major inpact.
The Appellee Had No Proprietary Standing

First, to clear away sonme of the clutter, we can resolve the
i ssue of the appellee's lack of proprietary standing in a hurry.
There was no shred of evidence to establish any proprietary
i nterest of any sort on the part of the appellee in 4754 Mel bourne
Road. Indeed, the appellee stated to the police that he lived at
2918 Lake Brook Circle. 4754 Mel bourne Road was t he hone of Walter
Hooks's nother, who |ived there with her daughter. She apparently
tol erated the periodic presence of her son, Walter Hooks, although

she "was trying to get rid of him because he kept getting in

trouble." Hooks hinself gave his address as 2313 Wst Msher
Street. In ruling on the standing issue, the trial court began
with the finding, "W have no evidence of ownership." W fully
agr ee.

The Reasonable Expectation of Privacy
And Derivative Standing

Lacki ng proprietary standing, the appellee, at nobst, could
cl ai mwhat, pre-Rakas, m ght have anpbunted to derivative standing.
Wal t er Hooks presunably spent sone tinme at 4754 Mel bourne Road with
t he grudgi ng permi ssion of his nother. The appellee inferentially
spent sone daylight hours at that address with the perm ssion of
Wal ter Hooks. \WWatever the appellee enjoyed was derived through
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Wal t er Hooks. The issue, post-Rakas, is whether the circunstances
of his presence there conferred on him an objectively reasonabl e
expectation of privacy in those prem ses.

It is clear that to enjoy Fourth Anendnent standing, a
def endant nust have both 1) an actual subjective expectation of
privacy and 2) an expectation that is objectively reasonable. It
i s now hornbook | aw that the Katz reasonabl e expectation of privacy

test is two-pronged. Mnnesota v. Carter, 525 U. S. 83, 88, 119 S

Ct. 469, 142 L. Ed. 2d 373 (1998), set out the dual requirenents.

[I]n order to claim the protection of the Fourth
Anendment , a__ def endant nust denonstrate that he
personally has an expectation of privacy in the place
searched, and that his expectation is reasonable.

(Enmphasi s supplied).

In Laney v. State, 379 M. 522, 545, 842 A 2d 773 (2004), the

Court of Appeals simlarly laid out the two-pronged test:

The burden consists of two inquiries: (1) whether the
I ndi vidual has a subjective expectation that his or her
property or possessions will not be searched, and (2)
whet her the expectation is objectively reasonabl e under
t he circunstances.

(Enmphasi s supplied).

In Ricks v. State, 312 Ml. at 26-27, Chief Judge Robert Muirphy

descri bed the two-pronged nature of the criterion.

The determ nation whether a leqitimte expectation of
privacy exi sts enbraces two di screte questions, viz: the
first is whether the individual, by his conduct, has
exhibited a subjective expectation of privacy (that he
seeks to preserve sonething as private), and the second
question is whether the individual's subjective
expectation of privacy is one that society is prepared to
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recognize as reasonable (whether the individual's
expectation, viewed objectively, isjustifiable under the
circunstances). Aleqgitinmate "expectation of privacy by
definition nmeans nore than a subjective expectation of
not bei ng di scovered."

(Enphasi s supplied).
A Subjective Expectation Alone Will Not Suffice
The deci sion of the hearing court in this case appears to have
been a ruling with respect to the appel |l ee' s subjective expectation
of privacy, but not a ruling as to whether that subjective
expectati on was one that society would objectively consider to be
reasonabl e or legitimate. The ruling was:

What little evidence we have is that he was using this

pl ace regularly. There's no evidence that it was
abandoned property or anything else. He was operating
out of this house. 1 think combn sense tells you that

one woul d not be conducting the type of operation that is
al l eged wi t hout expecting--reasonably expecting to have
SOnNe_privacy.

(Enphasi s supplied). That reference was alnost certainly to a
subj ective expectation on the part of the appellee that his
crimnal activity would not be discover ed.

Rakas v. lllinois itself explained why such a subjective

expectation, standing alone, will never be sufficient to establish
st andi ng.

[A] "leqgitinate" expectation of privacy by definition
neans nore than a subjective expectation of not being
di scovered. A burglar plying his trade in a sunmer cabin
during the off season may have a thoroughly justified
subj ective expectation of privacy, but it is not one
which the | aw recognizes as "legitimte."

439 U. S. at 143 n. 12 (enphasis supplied).
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Alston v. State, 159 MI. App. at 262, also referred to the

i nadequacy of the subjective expectation of not being di scovered as
a sufficient predicate to establish standing.

Fourth Anendnent coverage only applies, and hence a
viol ation only may be asserted, when the person asserting
t he viol ati on had a reasonabl e expectati on of privacy in
the area i nvaded at the time of the search. A reasonable
expectation of privacy is one society isS prepared to
recogni ze as reasonabl e. This requires "nore than a
subj ective expectation of not being discovered."

(Enphasi s supplied).

What Makes an Expectation of Privacy
Objectively Reasonable?

As we now narrow the focus, we are |ooking at an objectively
reasonabl e expectation of privacy by one who is the guest of
soneone el se on soneone else's property. This is the secondary

status of protection that Cecil Jones referred to as "being

legitimately on the prem ses” or what many, pre-Rakas, referred to

as derivative standing. In the Cecil Jones case itself, this new

and |liberalized variety of standing was afforded to Jones, who "had
been given the use of the apartnent by a friend. He had clothing
in the apartnent, had slept there 'maybe a night,' and at the tine

was the sol e occupant of the apartnent.” M nnesota v. Carter, 525

U S at 89.

In the wake of Cecil Jones, however, there was a w despread,

al nost universal, tendency to extend derivative standing to anyone

who, in the words of Cecil Jones, was "legitinmately on the

prem ses.” The entitlenment tolitigate an all eged Fourth Arendnent
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vi ol ati on seenmed, applying that phraseology literally, to reach not
only the long termguest with a suitcase under the bed in the guest
room but also the mailman three feet inside the back door
collecting the postage due on a letter. Both, after all, were

"legitimately on the premses.” Such a reading of Cecil Jones,

however, was a case of the pendul um s having swng too far
The correction of course cane in 1978. Looking to the
totality of the circunstances and insisting on an ad hoc

determnation on a case-by-case basis, Rakas v. [Ilinois

drastically trimmed back that "overbroad" categorical conferral of
standing on everyone legitimately present on soneone else's

property. Munnesota v. Carter, 525 U S. at 89-90, characterized

t hi s cut-back

[While the holding of Jones--that a search of the
apartnment violated the defendant's Fourth Anendnent
rights--is still wvalid, its statenent that "anyone
legitinmately on the prenises where a search occurs nmy
challenge its leqgality," was expressly repudiated in
Rakas v. lllinois. Thus, an _overnight quest in a hone
may clai mthe protection of the Fourth Amendnent but one
who i s nerely present with the consent of the househol der

may not.

(Enphasi s supplied).

The Suprenme Court in Rakas nmade it clear that that |anguage of

Cecil Jones was nuch too broad.

We do not question the conclusion in Jones that the
defendant in that case suffered a violation of his
personal Fourth Anmendnment rights if the search in
question was unl awful . Nonethel ess, we believe that the
phrase "legitimately on prenm ses" coined in Jones creates
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too broad a gauge for neasurenent of Fourth Amendnent
rights.

439 U. S. at 141-42 (enphasis supplied).

The Court went on to explain why such an overly generous
extension of standing to all who happened to be "legitimately on
the prem ses" would serve no val uabl e Fourth Amendnent purpose.

[Alppliedliterally, this statenent would permt a casual
visitor who has never seen, or been permtted to visit
t he basement of another's house to object to a search of
t he basenent if the visitor happened to be in the Kitchen
of the house at the tinme of the search. Li kewi se, a
casual visitor who walks into a house one m nute before
a _search of the house comrences and | eaves one m nute
after the search ends would be able to contest the
legality of the search. The first visitor would have
absolutely no interest or legitimate expectation of
privacy in the basenent, the second would have none in
t he house, and it advances no purpose served by the
Fourth Anendnent to permt either of themto object to
t he | awful ness of the search.

439 U. S. at 142 (enphasis supplied).

The Cecil Jones formulation of the test was squarely

r epudi at ed.

[T]he Jones statenent that a person need only be
"legitimately on premses"” in order to challenge the
validity of the search of a dwelling place cannot be
taken in its full sweep beyond the facts of that case.

439 U. S. at 143 (enphasis supplied).
Justice Rehnquist's opinion explained how the "reasonable

expectation of privacy" | anguage of Katz v. United States "provides

gui dance in defining the scope of the interest protected by the

Fourt h Amendnent” and then recast the holding of Cecil Jones in the

| anguage of Kat z.
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Viewed in this manner, the holding in Jones can best be
explained by the fact that Jones had a legitimte
expectation of privacy in the prem ses he was using and
therefore could claim the protection of the Fourth
Anendnent with respect to a governnental invasion of
those premi ses, even though his "interest" in those
prem ses mght not have been a recognized property
interest at common | aw.

Id. (enphasis supplied).

Being legitimtely on the premses remains a factor, of
course, but not a dispositive one. It is nowonly one factor in a
larger totality.

We would not wish to be understood as saying that
legitimate presence on the prenmises is irrelevant to

one's expectation of privacy, but it cannot be deened
controlling.

439 U. S. at 148 (enphasis supplied).

In the Rakas case itself, the petitioners Rakas and Ki ng were
legitimately in the autonmobile of a third person. Their status as
nere, albeit legitimte, passengers did not give themstanding to
litigate the warrantl ess search of the autonobile.?®

[Pletitioners' clainms nust fail. They asserted neither
a property nor a possessory interest in the autonobile,
nor an interest in the property seized. And as we have
previously indicated, the fact t hat they were
"legitimately on [the] prem ses” in the sense that they
were in the car with the permssion of its owner is not
determnative of whether they had a leqgitimate

°This is not to say, of course, that a passenger who is nore
than a "mere passenger” mght not have standing to litigate a
search of soneone else's autonobile. A nmenber of the famly, for
i nstance, or one on a week-long cross country trip with a suitcase
in the trunk woul d be nore than a nmere passenger. Mny factors may
enter into the totality.
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expectation of privacy in the particular areas of the
aut onobi | e searched.

Id. (enphasis supplied). Sonething nore was required.

Minnesota v. Olson

Just as World War Il artillery nmen bracketed a target by
nmoving progressively inward from alternating undershots and
overshots, the Suprene Court has bracketed our target tightly

bet ween M nnesota v. O son, 495 U S. 91, 110 S. C. 1684, 109 L.

Ed. 2d 85 (1990), and M nnesota v. Carter, 525 U.S. 83, 119 S. C

469, 142 L. Ed. 2d 373 (1998).

To switch netaphors, Mnnesota v. A son is the positive pole.

It is the exenplary instance of when being legitimately on the
prem ses of another wll be deened an objectively reasonable
expectation of privacy. O son was "staying" at the apartnent of
two friends, a nother and daughter, and had, at the tine of the
police entry, slept there for at |east one night. He had a change
of clothes with him The Suprenme Court's hol ding was cl ear.

O son's status as an overnight guest is alone enough to

show that he had an expectation of privacy in the hone
that society is prepared to recogni ze as reasonabl e.

495 U. S. at 96-97 (enphasis supplied).
Justice White's analysis showed how very simlar dson's

situation was to that in Cecil Jones v. United States, as, 495 U S.

at 97, he quoted fromthat earlier opinion, 362 U S. at 259.

"I[Jones] testified that the apartnent belonged to a
friend, Evans, who had given himthe use of it, and a
key, with which [Jones] had admtted hinself on the day
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of the arrest. On cross-exam nation [Jones] testified
that he had a suit and shirt at the apartnent, that his
home was el sewhere, that he paid nothing for the use of
the apartnent, that Evans had let him use it 'as a
friend," that he had slept there 'maybe a night,' and
that at the tinme of the search Evans had been away in
Phi | adel phia for about five days."

(Enmphasi s supplied).
The Court in Odson explained why the overnight guest's
expectation of privacy is recogni zed as reasonabl e.

To hold that an overnight quest has a leqitinmte
expectation of privacy in his host's hone nerely
recogni zes the everyday expectations of privacy that we
all share. Staying overnight in another's hone is a
| ongst andi ng __soci al custom that serves functions
recogni zed as valuable by society. W stay in others’
homes when we travel to a strange city for business or
pl easure, when we visit our parents, children and nore
distant relatives out of town, when we are in between
j obs or hones, or when we house-sit for a friend. W
wll all be hosts and we will all be gquests nany tines in
our lives. From either perspective, we think that
soci ety recogni zes that a housequest has a leqitinmate
expectation of privacy in his host's hone.

495 U. S. at 98 (enphasis supplied).

Wth Mnnesota v. dson as the benchnark, Al ston v. State, 159

Ml. App. 253, 859 A 2d 1100 (2004), is instructive as an instance
of falling short of that benchmark. The place the police
warrantl essly entered was the basenent apartnent of one Christy
Dean, who at the tine of entry was asleep on a makeshift bed

Al ston, who nonents before had been observed outside by the police
as a possi bl e dope deal er, was first seen holding a sem -autonmatic

handgun, then ran into Christy Dean's basenent apartnent, and
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shortly thereafter ran out again wthout the gun. The police
searched the apartnent and found the gun.

The State challenged Alston's standing to raise a Fourth
Amendnent chal | enge. The appellant, who had had a permanent
address el sewhere for 16 years, clained that he had an "intinate"
relationship with Christy Dean and that he had been going to her
basenent apartnent to see her "for a couple of nonths.” He clained
to have "spent the night at her apartnent” from"tine totinme." He
"sonetimes" stayed there for the whole night. 159 Ml. App. at 260.
On the other hand, Alston did not keep any of his bel ongings there
and did not have a key. He did not receive mail there nor have a
t el ephone there. 1d.

Judge Deborah Eyler's opinion | ooked to Mnnesota v. A son for

gui dance. After noting that the burden of proof was squarely on
Al ston, the opinion described how Al ston had failed to carry that
bur den.

In this case, by contrast, there was no factual
finding that the appellant was an overni ght guest of Dean
at the tinme of the search. The appellant did not testify
that he was an overnight guest of Dean that night. His
testinmony was that "from tine to tinme" he was an
overni ght guest of Dean: that is, sonetines he stayed
overnight with her; nore often he visited her wthout
spendi ng the night; and for periods he did not visit her
at all. Certainly, that testinmony did not conpel a
factual finding that the appellant occupied the status of
an _overni ght guest of Dean on Cctober 10, 2002.

159 Md. App. at 264 (enphasis supplied).
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In contrast to the appellee in this case, who did not testify
at all, Alston did at least testify, albeit very inadequately and
only in general ternmns.

The appellant's testinony did not offer any factual
detail about his connection to 54 West Tal bot Street on
the night in question. He did not testify that he had
been inside the apartnment visiting Dean at any tine on
the day or evening in question or that he was planning to
go inside the apartnent or to stay with Dean that night.
As di scussed above, it was the appellant's burden to
adduce evidence showing his status vis-a-vis the
prem ses. It is telling that the appellant did not
testify that he even visited Dean or was inside her
apartnment on Cctober 10, 2002, giving only general
I nformati on about his visiting habits.

Id. (enphasis supplied).
After thoroughly surveying the national caselaw, this Court
concl uded:

The appellant's status as an occasional overni ght
guest of Dean who did not have the present status of an
overnight guest and entered Dean's apartnent in the
course of fleeing fromthe police, to deposit evidence,
did not give himan objectively reasonabl e expectati on of
privacy in Dean's apartnent: that is, one that society
is willing to recognize. Accordingly, he did not have
standing to challenge the adm ssion of the handgun into
evidence on Fourth Anmendnent grounds, and the court
properly denied his suppression notion.

159 Md. App. at 268 (enphasis supplied).

Minnesota v. Carter

If Mnnesota v. Qson is the positive pole, Mnnesota V.

Carter is the negative pole. Wereas Mnnesota v. A son had held

that an individual, legitimtely in the home of soneone el se, did

enj oy a Fourth Anendnent protection, Mnnesota v. Carter held that
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the two petitioners there, also legitimately on the prem ses of
sonmeone el se, did not enjoy a Fourth Amendment protection.

M nnesota v. Carter was the acid test for Rakas v. Illinois's

announcenent that everyone "legitimately on the prem ses" of
sonmeone el se does not necessarily enjoy an objectively recognized
reasonabl e expectation of privacy while on those prem ses. The
hol di ng of Rakas that a nere passenger in an autonobile, albeit
legitimately present, did not possess a Fourth Anendnent protection
in that autonobile was vulnerable to being distinguished on the
ground that it only applied to autonobiles, with their |esser

expectation of privacy. Mnnesota v. Carter involved a residenti al

apartnment and its holding could not be so readily distinguished.

The contrast between Mnnesota v. O son and M nnesota V.

Carter lightens the path as we wend our way through subtle shades
of gray. The | aw keeps a weat her eye on the protection of the hone
as the core Fourth Anendnent value. In Sir WlliamPitt's classic

articulation that an "Engli shnman's hone is his castle,” the subject
of the castle-like protection is the "hone." There is the
animating notion of a zone of habitation into which an individual
or a famly may retreat fromthe world in order to eat, to sleep,
to relax, to socialize with friends in famlial seclusion. In
assessing, therefore, which expectations of privacy by those

legitimately present on soneone else's prem ses are objectively so

reasonable and legitimate as to be worthy of constitutiona
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protection, the law |looks to such factors as the nature of the
rel ati onshi p bet ween guest and host and the nature of the activity
bei ng engaged in by the guest while on the premi ses.

Whereas O son had been the overnight guest of two friends in

their apartment, the petitioners in Mnnesota v. Carter were

"sitting in one of [the apartnent's] roons, bagging cocaine." 525
US at 85. The petitioners "had cone to the apartnment for the
sol e purpose of packaging the cocaine" and "were only in the
apartnent for approximately 2 1/2 hours."” The |essee of the
apartnent had allowed the petitioners to use it in exchange for
"one-eighth of an ounce of the cocaine.” 525 U.S. at 86.
Reversing both the trial court and the internediate Court of
Appeal s, the M nnesota Suprene Court, 569 N.W2d 169, 176 (1997),
hel d that the petitioners enjoyed Fourth Anendnent standing.

[ Even though] soci ety does not recogni ze as val uabl e t he

task of baggi ng cocai ne, we conclude that society does

recogni ze as valuable the right of property owners or

| easehol ders to invite persons into the privacy of their

homes to conduct a comnmon task, be it legal or illega

activity. We, therefore, hold that [respondents] had
standing to bring [their] notion to suppress the evidence
gathered as a result of Thielen's observations.

The United States Suprene Court reversed that decision. It
stressed the brevity of the petitioners' stay, the fact that the
petitioners were not overni ght guests, and the | ack of any previous
connection between guests and host.

Respondents here were obviously not overnight

guests, but were essentially present for a business
transaction and were only in the hone a matter of hours.
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There is no suggestion that they had a previous
relationship with Thonpson, or that there was any ot her
purpose to their visit.

525 U.S. at 90 (enphasis supplied). Chi ef Justice Rehnquist's
opi ni on observed t hat there was not hi ng, such as staying the night,
"to suggest a degree of acceptance into the household."

Nor was there anything simlar to the overni ght guest
relationship in Qson to suggest a degree of acceptance
into the household. While the apartnent was a dwelling
pl ace for Thonpson, it was for these respondents sinply
a place to do business.

Id. (enphasis supplied).

That was the very opposite of the situation in Mnnesota v.

d son wherein A son had been wel coned into the household circle of
his hosts. The petitioners in Carter, by contrast, were sinply on
the prem ses for a comrerci al purpose, a purpose that generates a
significantly | esser expectation of privacy.

Property used for comercial purposes is treated
differently for Fourth  Anendnent purposes from
residential property. "An expectation of privacy in
commercial prenm ses, however, is different from and
indeed |less than, a_simlar expectation in__an
individual's hone." New York v. Burger, 482 U.S. 691,
700, 96 L. Ed. 2d 601, 107 S. Ct. 2636 (1987). And while
it was a "hone" in which respondents were present, it was
not their hone.

(Enphasi s supplied).
The Suprene Court contrasted the situation before it in Carter

with that in Mnnesota v. AQson and held that being "legitimtely

on the prem ses" for a purely commercial purpose was not enough to

confer on the petitioners the protection of the Fourth Anendnent.
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If we regard the overnight gquest in Mnnesota v.
O son as typifying those who may claimthe protection of
the Fourth Amendnent in the hone of another, and one
nerely "legitimately on the prem ses" as typifying those
who nmay not do so, the present case is obviously
somewhere in between. But the purely commercial nature
of the transaction engaged in here, the relatively short
period of time on the premses, and the lack of any
previous connection between respondents and the
househol der, all lead us to conclude that respondents'
situation is closer to that of one sinply permtted on
the prem ses. W therefore hold that any search which
may have occurred did not violate their Fourth Anendment

rights.

525 U. S. at 91 (enphasis supplied).

Appellee's Expectation of Privacy
Was Not Objectively Reasonable or Legitimate

As with Rakas v. Illinois's exanple, 439 U S. at 143 n. 12, of

a "burglar plying his trade in a sunmmer cabin during the off
season,"” the appellee here may have had "a thoroughly justified
subj ective expectation of privacy," but it was, we hold, "not one
which the | aw recogni zes as legitimte."

Al'l of the evidence bearing on the appellee's standing cane
fromthe application for the search warrant. W look first at the
extent of the appellee's connection with 4754 Ml bourne Road.
Al t hough the hearing judge found that the appellee "was using the
pl ace regularly,” the evidence provides no support for such a
conclusion. The only information as to tinme and place cane from"a
reliable informant” during the nonth of June 2004. The information
was that the appellee was distributing drugs in the Yale Heights

area of Baltinore City. The distribution sites were described as
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1) the 1900 block of Hollins Street, 2) the 300 bl ock of Mnroe
Street, and 3) the 1900 bl ock of Frederick Avenue. The informant
had been present in those areas when the appellee "dropped off
| arge quantities of heroin to street |evel dealers to sell in the
area."” There was no information |inking the appellee in any way to
4754 Mel bour ne Road.

The first information dealing wth packaging rather than
di stributing only came on June 22, the day of the search and
sei zure in question. The information was that the appell ee "was at
an unknown |ocation in the Yale Heights area of Baltinore Cty
packaging up a large quantity of heroin." The only further
information fromthe i nformant was that the appellee "is driving a
white Riviera with Maryl and tenporary plates and white wall tires.”
The police drove to the area and "observed the vehicle fitting that
description parked in the rear of 4754 Mel bourne Road."

The appellee's first known connection with the prem ses thus
began at sone tine on the late norning or very early afternoon of
June 22. At 12:25 p.m, the appellee was observed to |eave the
house and drive off in the Riviera. He was subsequently spotted
near his drug distribution sites on Hollins Street and Sout h Monroe
Street, but the police lost contact. At 12:45 p.m the appell ant
drove back to the rear of 4754 Mel bourne Road and reentered the
house. The appellee left the house again at "around 3:00 p.m" He

was stopped by the police while still in the area and "given his
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Mranda rights.” He "denied ever being inside of 4754 Mel bourne
Road" and "al so advised that he has nothing to do wi th anything
found inside of 4754 Mel bourne Road." He was not on the prem ses

at the time of the police entry.

This was the full extent of the evidence bearing on the
appel l ee's contact with 4754 Mel bourne Road. It was on a single
day and during daylight hours. It lasted for two hours and fifteen

m nutes plus an undeterm ned period of tinme on the front end of the
surveill ance. There was no evidence of any overnight stay. There
was no evidence of the appellee's having clothing or any other
per sonal bel ongings in the house.

There was, noreover, no evidence of any relationship between
t he appel | ee and anyone in the house. Wilter Hooks, the appellee's
co-defendant, took the stand at the suppression hearing, but was
asked absolutely nothing, by the appellee's attorney or anyone
el se, about any relationship or even passing contact with the
appellee. In this case, the appellee nay not even argue that he
was the guest of the honeowner. There was no suggestion that he
even knew the elder Ms. Hooks or that Ms. Hooks knew him In
view of the tenuous, albeit tolerated, status of Walter Hooks, the
appel l ee was, at best, the guest of a guest. That is a far cry
fromthe "acceptance into the household" referred to by M nnesota

v. Carter, 525 U.S. at 90.
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As to the nature of the activity engaged in by the appellee
while on the prem ses, the information fromthe informant was t hat
t he appel l ee was "packaging up a large quantity of heroin." That
i s i ndistinguishable fromthe "baggi ng of cocai ne” that was hel d by

M nnesota v. Carter to be insufficient to create a legitinate

expectation of privacy.

Simpson v. State

This Court actually anticipated M nnesota v. Carter by seven

months with our decision in Sinpsonv. State, 121 M. App. 263, 708

A .2d 1126 (1998). In that case, as in this, the defendant was
sinply one who was "legitimtely on the prem ses" of a house
identified by a confidential informant as a "stash house" for
dr ugs. The defendant there, as the appellee here, sought to
establish the standing to raise a Fourth Amendnent chall enge.

A lawful occupant of the house was Cherese Rogers. The
defendant testified at the suppression hearing that "he went to
Rogers's house to have sex with her." He clained to have been
there "two or three times previously"” for that purpose. |1d. at
274. After explaining that the burden of proof is on the defendant
to prove standing, Judge Al pert's opinion pointed out that "mere
presence of a crimnal defendant at the site of a search is
insufficient to showthat his rights were violated.” 1d. at 277.

The defendant in Sinpson argued that being on the premses to

have sexual relations with the | awful occupant shoul d be enough to
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confer a reasonabl e expectation of privacy. One mght think that
two peopl e, possibly naked and on a bed and wi shing to shut out the
rest of the world, would have such a legiti mte expectation. This
Court held otherw se.

Appel | ant _next contends that because he went to Rogers's
room to have sexual relations, and because society
beli eves that sexual relations should be carried out in
private, he therefore had a subjective expectation of
privacy in Rogers's bedroom sufficient to confer
standi ng. The State contends that appell ant's connection
with the room even if appellant were to be believed, was
insufficient to allow him sufficient expectation of
privacy to have standing. W agree with the State.

Id. at 280 (enphasis added).
Very significant in that case was what the defendant had not
proved.

In the present case, appellant had been to the
prem ses, at nost, a few tinmes before the date of the
search. Regardless of whether the trial court believed
Rogers or appellant, appellant had been in Rogers's room
only a short tinme before the police entered and was not
expected to stay for a prolonged period. Appellant did
not store any personal belongings in the room He did
not have a key to the prem ses. He had no right to be on
the prem ses w thout Rogers or Steele present and he had
no right to exclude others, including Rogers's live-in
boyfriend, from the room W do not believe that
appellant's connection to the prem ses was sufficient to
establish a leqgitinmate expectation of privacy.

Id. (enphasis supplied).

The defendant in Sinpson failed to persuade the judge as to
exi stence of any of those factors. The appellee here did not even
try. Unlike a defendant at a trial on the nerits who can put the

State to its burden of proof, it is the defendant who bears that
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burden on the threshold question of standing. Although standing
can theoretically be established wi thout a defendant's testinony,
it is a lot harder to establish than if such testinony were
provi ded. As a reason for not testifying, a defendant nmay no
| onger hi de behind the risk of self-incrimnation, since SiMmobns v.

United States, 390 U S. 377, 88 S. C. 967, 19 L. Ed. 2d 1247

(1968), held that testinobny given at a suppression hearing may not
be used against a defendant at a trial on the merits of guilt or
i nnocence. The appellee here, with no reason to remain silent,
of fered proof of nothing.

This Court in Sinpson frowned even on illicit sexual activity
as giving rise to an expectation of privacy that society would
objectively deemto be legitinmate.

The evi dence, rather, established that if appellant did

expect to have sexual relations with Rogers, he was

soliciting prostitution. Gven the absence of any other
indicia of standing in and to the prem ses, as discussed
above, the appellant's nere subjective expectation of

privacy, standing alone, was not one that society is
prepared to accept as reasonabl e.

121 Md. App. at 281 (enphasis supplied).

The opinion flatly foreclosed a reasonable expectation of
privacy arising from the stashing of drugs in another person's
room

Appel lant's final contention on the issue of standing is

that he had an expectation of privacy in Rogers's room

because he and his associate had | eased it as a place for

counting noney. W do not believe, however, that
stashi ng drugs in anot her person's roomgives the person
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who stashes the drugs an expectation of privacy that
soci ety regards as reasonabl e.

Id. at 282 (enphasis supplied).

The appellee in this case is claimng that he had a reasonabl e
expectation that the police, before entering, would knock on the
door of soneone else's house that the appellee, after packaging
heroin there, had | eft one hour and twenty-five m nutes before the
police arrived. oj ectively, society does not |ook on such an
expectation as reasonable. The appellee had no standing to object
to the lack of a knock.

The Exclusionary Sanction

But even if, arquendo, the appellee had a reasonable

expectation of privacy in 4754 Melbourne Road; and even if,

arguendo, the absence of a cerenoni al knock were a Fourth Amendnent

violation, it would no |longer make any difference. Hudson v.
M chigan, 547 U.S. __ , 126 S. . 2159, 165 L. Ed. 2d 56 (2006),

settled that question unequivocally on June 15, 2006.

Hudson v. Mchigan dealt with a violation of the "knock and

announce" rule of Wlson v. Arkansas and, thereby, with a violation

of the Fourth Arendnment. The police, with a warrant to search for
drugs and firearns, went to the M chi gan hone of Booker T. Hudson.
They announced their presence, but then waited only a short tine--
perhaps "three to five seconds"--before turning the knob of the

unl ocked door and entering the hone. The ensuing search produced
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|arge quantities of drugs and a |oaded gun. Hudson's Fourth
Amendrent chal | enge was to the manner of their entry.

The trial court granted the suppression notion, but the
M chigan Court of Appeals reversed. It held that "suppression is
i nappropriate when entry is made pursuant to warrant but w thout

proper 'knock and announce. The M chigan Suprene Court denied
| eave to appeal .
The United States Suprene Court affirmed the M chigan

decision. It initially noted that in United States v. Banks, 540

US at 40-41, it had held that a delay of between 15 and 20
seconds between the announcenent of presence and the entry of the
honme was not, in that case, a constitutional violation. The Court
obser ved:

When t he knock-and- announce rul e does apply, it is
not easy to deternmine precisely what officers nust do.
How many seconds' wait are too few? Qur "reasonabl e wait

time" standard ... is necessarily vaqgue.

165 L. Ed. 2d at 63 (enphasis supplied).

The Court then breathed a sigh of relief, however, that the
"knock and announce" nerits were not before it. The State of
M chi gan had conceded that the Fourth Amendnent had been vi ol at ed,
and the Suprenme Court considered itself bound by that concession.
The only issue before the Court was that of the appropriate
sanction for a violation of the "knock and announce" rule.

Happily, these issues [the nmerits] do not confront
us here. From the trial l|evel onward, M chigan has
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conceded that the entry was a knock-and-announce
violation. The issue here is renedy.

Id. (enphasis supplied).

Hudson v. Mchigan also remnded us, to rather general

surprise, that Wlson v. Arkansas, when it constitutionalized (or

recogni zed the constitutionality of) the "knock and announce" rule
in 1995, had never actually deci ded whether the exclusionary rule
of evidence was an appropriate sanction for a "knock and announce"

violation. In WIlson v. Arkansas, the State had asked the Suprene

Court to rule, as an alternate holding, that "exclusion is not a
constitutionally conpelled remedy where the unreasonabl eness of a
search stens fromthe failure of announcenent." The Suprene Court,
however, declined to address the issue.
Because this renedial issue was not addressed by the
court below and is not within the narrow question on

which we granted certiorari, we decline to address these
argunents.

514 U. S. at 937 n.4 (enphasis supplied).
The question, therefore, was one of first inpression in

M chi gan v. Hudson.

Wl son specifically declined to deci de whether the
exclusionary rule is appropriate for violation of the
knock- and- announce requirenent. That question 1is
squarely before us now.

165 L. Ed. 2d at 63-64.

Hudson v. Mchigan may well turn out to be a |andmark

deci si on. For those who would read the wind, there are in the

majority opinion omnous forebodings for the future of the
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exclusionary rule. The case's i medi ate concern, however, was only
with the applicability of the exclusionary rule to a "knock and
announce” viol ati on.
A Costly Sanction
Calling back to the front of the brain the thrust and
counterthrust of the great national debate that raged in courts and
| egi sl atures and bar associations and |law reviews in the decades

| eading up to the 1961 pronulgation of Mapp v. OChio, Hudson V.

M chi gan rem nds us that the exclusion of evidence is by no neans
an automatic sanction to be blithely taken for granted. The
excl usion of evidence is branded as a sanction that exacts a heavy
cost .

Suppressi on _of evidence, however, has al ways been
our last resort, not our first inpulse. The exclusionary
rul e generates "substantial social costs,"” United States
v. Leon, 468 U.S. 897, 907, 104 S. Ct. 3405 (1984), which
sonetinmes include setting the guilty free and the
dangerous at large. W have therefore been "cauti o[ us]
agai nst expanding" it, Colorado v. Connelly, 479 U.S
157, 166, 107 S. C. 515, 93 L. Ed. 2d 473 (1986), and
"have repeat edl y enphasi zed that therule's 'costly toll
upon truth-seeking and I|aw enforcenent objectives
presents a high obstacle for those urging [its]
application," Pennsyl vani a Bd. of Probation and Parol e v.
Scott, 524 U.S. 357, 364-365, 118 S. Ct. 2014, 141 L. Ed.
2d 333 (1998).

165 L. Ed. 2d at 64 (enphasis supplied).
Cost-Benefit Analysis
Because of that heavy cost, the Suprene Court has consistently
been very tentative in applying the sanction. It has, in
application by application, engaged in a delicate bal ancing of the
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respective costs and benefits. It nmust be renenbered, of course,
that the only recognized benefit is exclusively that of genera

deterrence of unreasonable police conduct. Linkletter v. WAl ker,

381 U.S. 618, 85 S. . 1731, 14 L. Ed. 2d 601 (1965), established
unequi vocal |y that the purpose of the exclusionary rule of Mapp v.
Ghio is only that of general deterrence. It is not renedial (in
t he sense of vindicating aright of the defendant) and it is not to
serve the inperative of judicial integrity (to keep the judge's

hands clean). See Stone v. Powell, 428 U S. 465, 96 S. C. 3037,

49 L. Ed. 2d 1067 (1976); United States v. Leon, 468 U. S. 897, 104

S. . 3405, 82 L. Ed. 2d 677 (1984), for confirmation of that
narr ow pur pose.

Hudson v. M chigan spoke of the balancing of "deterrence

benefits" versus "social costs."

We have rejected "[i]ndiscrininate application" of the
rule, Leon, supra, at 908, 104 S. C. 3405, and have held
it to be applicable only "where its renedi al objectives
are thought nost efficaciously served,” United States v.
Cal andra, 414 U.S. 338, 348, 94 S. . 613, 38 L. Ed. 2d
561 (1974)--that is, "where its deterrence benefits

outweigh its 'substantial social costs,'" Scott, supra,
at 363, 118 S. Ct. 2014 (quoting Leon, supra, at 907, 104
S. C. 2405).

Id. (enphasis supplied).

On the basis of its determnations that the social costs
outwei ghed the likely deterrence, the Suprene Court declined to
suppress conpetent evidence, notwithstanding the fact that it was

t he product of a Fourth Anendnent viol ation, when the evidence was
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offered before a grand jury, United States v. Calandra, 414 U S.

338, 94 S. C. 613, 38 L. Ed. 2d 561 (1974); in a federal habeas

corpus hearing, Stone v. Powell, supra; in a civil trial, United

States v. Janis, 428 U S. 433, 96 S. Ct. 3021, 49 L. Ed. 2d 1046

(1976); in a deportation hearing, Inmmgration and Naturalization

Service v. Lopez-Mendoza, 468 U.S. 1032, 104 S. C. 3479, 82 L. Ed.

2d 778 (1984); at a parole revocation hearing, Pennsylvania Board

of Probation and Parole v. Scott, 524 U S. 357, 118 S. Ct. 2014,

141 L. Ed. 2d 344 (1998); in rebuttal to inpeach a witness's

testinmonial credibility, United States v. Havens, 446 U. S. 620, 100

S. C. 1912, 64 L. Ed. 2d 559 (1980); or pursuant to the "good

faith" exception to the exclusionary rule, United States v. Leon,

supra; Massachusetts v. Sheppard, 468 U S. 981, 104 S. Ct. 3424, 82

L. Ed. 2d 737 (1984). The cost-benefit bal ancing has been a
consistently followed test of exclusion.

The cost-benefit analysis in Hudson v. Mchigan simlarly

yi el ded the concl usi on that, on bal ance, Hudson was not entitled to
a get-out-of-jail-free card.

[ T]he exclusionary rule has never been applied except
"where its deterrence benefits outweigh its ' substanti al
social costs.'" The costs here are consi derabl e. I n
addition to the grave adverse conseguence that excl usi on
of relevant incrimnating evidence always entails (viz.,
the risk of rel easi ng dangerous crimnals into society),
i nposi ng that massive renedy for a knock-and-announce
violation would generate a constant flood of alleged
failures to observe the rule, and clains that any
asserted Ri chards justification for a no-knock entry had
| nadequat e support. The cost of entering this lottery
woul d be smal |, but the jackpot enornous: suppression of
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all evidence, ampunting in nmany cases to a qget-out-of-
jail -free card.

165 L. Ed. 2d at 66-67 (enphasis supplied).
A Shift in Emphasis
Wth inplications going beyond this "knock and announce" case,
Justice Scalia's majority opinion went out of its way to explain
t hat | anguage extolling the exclusionary rule had once been very
expansive but had, in nore recent decades, been drastically
curtail ed.

W did not always speak so guardedly. Expansi ve
dicta in Mapp, for exanple, suggested w de scope for the
excl usionary rule. See, e.qg., 367 U S., at 655, 81 S
Ct. 1684 ("[A]ll evidence obtained by searches and
seizures in violation of the Constitution is, by that
same authority, inadmssible in a state court").
Wiiteley v. Warden, Wo. State Penitentiary, 401 U S
560, 568-569, 91 S. C. 1031, 28 L. Ed. 2d 306 (1971),
was to the sane effect. But we have | ong since rejected
t hat approach. As explained in Arizona v. Evans, 514
us 1, 13, 115 S. C. 1185, 131 L. Ed. 2d 34 (1995):
"In Wiiteley, the Court treated identification of a
Fourt h Anendnent vi ol ation as synonynous with application
of the exclusionary rule to evidence secured incident to
t hat viol ation. Subsequent case |l aw has rejected this
refl exive application of the exclusionary rule."

165 L. Ed. 2d at 64 (enphasis supplied).
Indispensability of a Causal Connection
The exclusion of evidence, noreover, is not a sanction
randonml y avail abl e for any police m sconduct. Before evidence nmay
be excluded, it nust be shown that the evidence was, in fact, the
product of the Fourth Amendnent violationinissue, not sinply that

it was recovered after the violation. Hudson v. M chi gan expl ai ned
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t hat the evidence recovered fromthe warranted search in that case
woul d have been recovered even if the police had delayed their
entry for another 20 or 30 seconds, rather than entering the house
prematurely. The evidence was produced as a result of the search
warrant, not as a result of the "knock and announce" violation.
The evi dence woul d have been recovered even if the police had not
junped the gun and entered a few nonents earlier than they should
have entered. That it m ght have been recovered 15 seconds | ater
rather than 15 seconds earlier was utterly immterial.

[ E] xcl usi on may not be premi sed on the nere fact that a
constitutional violation was a "but-for" cause of

obtaining evidence. ... Inthis case, the constitutional
violation of an illegal manner of entry was not a but-for
cause of obtaining the evidence. Whet her  t hat

prelimnary m sstep had occurred or not, the police would
have executed the warrant they had obtained, and would
have di scovered the gqun and drugs inside the house.

165 L. Ed. 2d at 64-65 (enphasis supplied).
In his concurring opinion, Justice Kennedy very articulately
set out the necessity for a causal link between the Fourth

Amendnent viol ation and the evidence sought to be suppressed.

Under our precedents the causal |ink between a violation
of the knock-and- announce requirenent and a | ater search
is too attenuated to all ow suppression. Cf. United

States v. Ramirez, 523 U.S. 65, 72 n.3, 118 S. C. 992,
140 L. Ed. 2d 191 (1998) (application of the exclusionary
rul e depends on the existence of a "sufficient causal
rel ati onshi p* between the wunlawful conduct and the
di scovery of evidence). When, for exanple, a violation
results fromwant of a 20-second pause but an ensuing,
lawful search lasting five hours discloses evidence of
crimnality, the failure to wait at the door cannot
properly be described as having caused the discovery of
evi dence.
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In this case the relevant evidence was di scovered
not because of a failure to knock-and-announce, but
because of a subsequent search pursuant to a | awful
war r ant .

165 L. Ed. at 72 (enphasis supplied).
When the evidence in issue may followthe violation but is not
t he product of the violation, there is no conceivable justification

for paying the high social cost of excluding it.

Core Values
And Peripheral Values

It is not to denean the inportance of the "knock and announce”
rule to point out that it serves a relatively peripheral Fourth
Amendnent val ue rat her than one of its two core values. The "knock
and announce" rule concerns not the fundanental question of the
breach of privacy itself by governnental entry into a protected
haven ("the poor man's cottage" or "the Englishman's castle") but
only the method or manner of that entry. Ws it unannounced? Was
it too precipitous? Was it with too nmuch force?

The classic statenent of the core values protected by the
Fourth Anendnent and its warrant requirenment was that by Justice

Stewart in Coolidge v. New Hampshire, 403 U.S. 443, 467, 91 S. C

2022, 29 L. Ed. 2d 564 (1971), as he spoke of "the two distinct
constitutional protections":

First, the nagistrate's scrutiny is intendedto elimnate
al t oget her searches not based on probabl e cause. The
prem se here is that any intrusion in the way of search
or seizure is an evil, so that no intrusion at all is
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justified without a careful prior determnation of
necessity. The second, distinct objective is that those

searches deened necessary should be as limted as
possi bl e. Here, the specific evil is the "general

warrant" abhorred by the colonists, and the problemis
not that of intrusion per se, but of a general,
exploratory rummaging in a person's bel ongings. The
war rant acconplishes this second objective by requiring
a "particular description"” of the things to be seized.

(Enphasis supplied). See also State v. Brooks, 148 Ml. App. 374,

404, 812 A . 2d 342 (2002).

The core dangers being guarded agai nst concern 1) entry or
intrusion into the home and 2) scope violations. Entry into the
zone of privacy is the first danger to be guarded against. It
requires no |ess than probable cause and frequently requires a
warrant. The "knock and announce"” rul e does not prevent an entry
or intrusion. It only delays it by no nore than a mnute. The

second danger is that a search, even one properly begun, m ght run

down hill and degenerate into a fishing expedition or a genera
runmagi ng about. The protection against that danger is the
function of the Fourth Anmendnent's particularity clause. The

"knock and announce" rule does not guard against either of those

prom nent dangers. Hudson v. M chi gan then described the different

interests that the rule does protect.

One of those interests is the protection of human
life and |inb, because an unannounced entry nmay provoke
violence in supposed self-defense by the surprised
resi dent. Another interest is the protection of
property. The knock-and-announce rule gives individuals
"the opportunity to conply with the law and to avoid the
destruction of property occasioned by a forcible entry."
And thirdly, the knock-and-announce rule protects those
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elenments of privacy and dignity that can be destroyed by
a sudden entrance. It gives residents the "opportunity
to prepare thenselves for"” the entry of the police. "The
brief interlude between announcenent and entry with a
warrant may be the opportunity that an individual has to
pull on clothes or get out of bed." In other words, it
assures the opportunity to <collect oneself before
answering the door.

165 L. Ed. 2d at 66 (enphasis supplied).

What the Supreme Court's opinion found to be significant was
the interest in the evidence that was not protected by the "knock
and announce" rul e.

What t he knock-and-announce rule has never
protected, however, is one's interest in preventing the
gover nnent fromseei ng or taking evidence described in a
warrant. Since the interests that were violated in this
case have nothing to do with the seizure of the evidence,
t he exclusionary rule is inapplicable.

Id. (enphasis supplied).
The Issue of Viable Alternatives
There then follow in the opinion unm stakabl e subterranean
runmblings of possible future inport in the discussion of viable
alternatives to an exclusionary rule. Through the decades of

debat e bet ween Weeks v. United States, 232 U.S. 383, 34 S. . 341,

58 L. Ed. 652 in 1914 and Mapp v. Chio in 1961, it was universally

agreed that in the best of all possible worlds, the crimnal would
go to jail because the evidence showed himto be guilty and the
pol i ceman who viol ated the Fourth Amendnent woul d al so suffer sone
puni shment for that violation. The problem was that a crimna

trial did not present the best of all possible worlds.
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It was acknow edged that excluding evidence of a defendant's
guilt gave the defendant a benefit to which he was not personally
entitled, but the courts could conceive of no other way to punish
(and thereby deter fromfuture violations) the erring officer. The
caselawregularly justified an adm ttedly awkward and unsati sfyi ng
sanction because of the absence of "any viable alternative.”
Wthout a viable sanction, Mapp announced, the Amendnent woul d be
"reduced to a nullity."

It was the inappropriateness of punishing the policeman by
rewarding the crimnal that inspired John Henry Wgnore's classic
parody on the exclusionary rule, as it, in effect, announced.

"Titus, you have been found guilty of conducting a
lottery; Flavius, you have confessedly violated the
Constitution. Titus ought to suffer inprisonnent for
crime, and Flavius for contenpt. But no! W shall let
you both go free. W shall not punish Flavius directly,
but shall do so by reversing Titus' conviction. This is
our way of teaching people |like Flavius to behave, and of
t eachi ng people | i ke Titus to behave, and i ncidental |y of
securing respect for the Constitution. Qur _way of
uphol ding the Constitution is not to strike at the man
who breaks it, but to let off sonebody else who broke
sonet hing el se.”

8 Waqgnore on Evidence (3d ed. 1940) § 2184 at 40 (enphasis

suppl i ed).

Hudson v. M chigan then prophetically observed that the fact

that there may have been no viable alternative to the exclusionary

rule when Mapp v. Chio was decided does not nean that no viable

alternati ves have been devel oped in the intervening 45 years.
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We cannot assune that exclusion in this context is
necessary deterrence sinply because we found that it was
necessary deterrence in different contexts and | ong ago.
That would be forcing the public today to pay for the
sins and inadequacies of a legal regine that existed
al nost half a century ago.

165 L. Ed. 2d at 68 (enphasis supplied). W are no |onger in 1961

Justice Scalia pointedto the birth and subsequent devel opnent
of the § 1983 federal tort action for a constitutional violation as
a post-Mapp devel opnent of a viable alternative.

Dollree Mapp could not turn to 42 U.S.C. § 1983 for
nmeani ngful relief; Mnroe v. Pape, 365 U S. 167, 81 S.
Ct. 473, 5 L. Ed. 2d 492 (1961), which began the sl ow but
st eady expansion of that renedy, was decided the same
Termas Mapp. |1t would be another 17 years before the §
1983 renedy was extended to reach the deep pocket of
nuni cipalities, Mnell v. New York Cty Dept. of Soci al
Servs., 436 U.S. 658, 98 S. C. 2018, 56 L. Ed. 2d 611
(1978). Citizens whose Fourth Anendnent rights were
violated by federal officers could not bring suit until
10 years after Mapp, with this Court's decision in Bivens
V. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 91 S.
Ct. 1999, 29 L. Ed. 2d 619 (1971).

Id. (enphasis supplied).

The Supreme Court el aborated on that § 1983 thene further in
terms of the nore recent incentives to |awers to take and pursue
such suits.

Hudson conpl ains that "it would be very hard to find
a lawer to take a case such as this,” but 42 US. C 8§
1988(b) answers this objection. Since sone civil-rights
violations would yield danages too small to justify the
expense of litigation, Congress has authorized attorney's
fees for civil-rights plaintiffs. This renedy was
unavailable in the heydays of our exclusionary-rule
jurisprudence, because it is tied to the availability of
a cause of action. For years after Mpp, "very few
| awyers woul d even consi der representati on of person who
had civil rights clains against the police,"” but now
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"much has changed. Citizens and | awers are nmuch nore
willing to seek relief in the courts for police
m sconduct." The nunber of public-interest lawfirns and
| awers who specialize in civil-rights grievances has
greatly expanded.

Id. (enphasis supplied). There is an inplication that the
exclusionary rule may be caught in a tinme warp half a century ol d.

The Court then considered the viability of a § 1983 tort
action as an alternative to the exclusionary rule in the specific
context of "knock and announce" viol ations.

It is clear, at |east, that the | ower courts are all ow ng
col orabl e knock-and-announce suits to go forward,
uni npeded by assertions of qualified inmunity. As far as
we know, civil liability is an effective deterrent here,
as we have assuned it is in other contexts. "[T] he
threat of litigation and liability will adequately deter
federal officers for Bivens purposes no matter that they
may enj oy qualifiedinmunity" (as violators of knock-and-
announce do not).

165 L. Ed. 2d at 69 (enphasis supplied).

The Court's opinion then turned to the growth of police
prof essi onal i sm and departnental discipline as yet another newy
devel oped and viable alternative way of deterring police
m sconduct .

Anot her devel opnent over the past half-century that
deters civil-rights violations is the increasing
professionalism of police forces, including a new
enphasis on internal police discipline. Even as | ong ago
as 1980 we felt it proper to "assune" that unlawf ul
police behavior would "be dealt with appropriately" by
the authorities, United States v. Payner, but we now have
i ncreasi ng evidence that police forces across the United
States take the constitutional rights of <citizens
seriously. There have been "w de-ranging reforns in the
education, training, and supervision of police officers.™

Moreover, nodern police forces are staffed wth
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professionals; it is not credible to assert that internal
discipline, which can limt successful careers, will not
have a deterrent effect. There is al so evidence that the
i ncreasing use of various fornms of citizen review can
enhance police accountability.

Id. (enphasis supplied).

In his concurring opinion, Justice Kennedy alluded to both of
these post-Mapp developnents as newy energed and viable
alternatives to the exclusionary rule.

Qur _system has devel oped procedures for training
police officers and inposing discipline for failures to

act conpetently and lawfully. |If those neasures prove
ineffective, they can be fortified with nore detailed
regul ations or |egislation. Suppl enenting these

safequards are civil renedies, such as those avail abl e
under 42 U S.C. 8§ 1983, that provide restitution for
di screte harns. These renedies apply to all violations,
i ncl udi ng, of course, excepti onal cases in_which
unannounced entri es cause severe fright and hum li ation.

Suppression is another matter.

165 L. Ed. 2d at 72. Sonething is blowing in the w nd.

"Knock and Announce" Violations
Do Not Trigger the Exclusionary Rule

After its extensive analysis of the pro's and con's of the
exclusionary rule--its purpose and its history--the Suprene Court
concl uded that, on bal ance, the exclusion of evidence is too heavy
a price to pay for a "knock and announce" violation and that there
are, noreover, other viable alternatives.

[Tl he social costs of applying the exclusionary rule to

knock- and- announce violations are considerable; ... the

extant deterrents against them are substantial--

i nconparably greater than the factors deterring
warrantl ess entries when Mapp was deci ded. Resort to the
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massive renedy of suppressing evidence of quilt is
unj ustifi ed.

165 L. Ed. 2d at 69 (enphasis supplied).
Wthout an exclusionary rule, there is no way to wn a
suppr essi on heari ng.

RULING SUPPRESSING EVIDENCE VACATED
AND CASE REMANDED FOR TRIAL; COSTS
TO BE PAID BY APPELLEE.
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