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Robin S. Steel and other owners of property in Cape St. Caire
appeal froma judgnent of the CGrcuit Court for Anne Arundel County
(Wlliams, J., presiding) that reversed the decision of the Anne
Arundel County Board of Appeals (the Board), renmanded the matter to
the Board, and ordered the Board to grant a request to rezone the
subj ect property owned by Cape Corporation, appellee, fromG8 (Open
Space)! to R5 (Residential).

Appel  ants pose two issues for our consideration:

1. Whet her the Board of Appeals'[s] finding
that the OS zoning wthin the Cape
Corporation's Lot constitutes a m stake
left the Board with no discretion and
required it to gr ant t he Cape
Corporation's rezoning application wth-
out regard to issues concerning public
health, safety and welfare such as the
i nadequacy of public schools, etc.[]

2. Even assumi ng that the Board of Appeals
correctly exercised its discretion in
denying the Cape Corporation's rezoning
application based wupon circunstances
relating to the public welfare, nust its
deci sion be reversed because the decision
results in an unconstitutional taking of
t he Cape Corporation's property][.]

Initially, we note that it is apparent that neither appellee

nor the trial court (and certainly not appellants or the Board)

! Appellants informus in their brief that property zoned CS
(Open Space) "permts no devel opnent.”
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t ook the position that, once a zoning m stake was found, ? the Board
| acked discretion regarding whether it had to grant the rezoning
based purely upon that m stake. From our reading of the entire

record, all parties and determnative entities recognized that the

finding of mstake nerely opened the door to a consideration of
rezoning —i.e, that the finding of mstake did not mandate r ezoni ng.

SeeWhitev. Soring,  Md. App. _ (1996) [No. 1297, 1995 Term filed
May 6, 1996]. Consequently, we do not perceive that a resolution
of appellants' first issue is necessary for our resolution of the
case. Moreover, the trial judge, perceiving no issue in respect to
the allegations of mstake and the Board's discretion to rezone,

explicitly limted his ruling to the second issue.?

The Rel evant Facts
From our review of the proceedings before the hearing
exam ner, the Board, and the trial court, we perceive that the site
in question was first rezoned from CR (Cottage Residential),

permtting up to 7.2 residential units per acre, to OS (Open

2 No one on appeal questions the findings in respect to
m st ake. SeeWhitev. Soring, M. App. __ (1996) [No. 1297, 1995

Term filed May 6, 1996]; People'sCounsd v. Beachwood | Ltd. Partnership, 107
Md. App. 627 (1995).

3 The trial judge's discussion of mstake and the agency's
resulting discretion to rezone di splayed an accurate under st and-
ing of the | aw
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Space), apparently permtting no residential units, about 1971.%
At that time, the Cape St. Claire Inprovenent Association's |ease
for the subject property had just expired. In the 1971 Anne
Arundel County Conprehensive Rezoning, the Association, neverthe-
| ess, asserted that it had an ownership interest therein and

unknown to the property's owner, appellee here, requested that the
property be rezoned to GS. Thereafter, still unknown to appell ee,
t he County, apparently believing the Association to be the owner of
t he subject property, rezoned it as requested. It was not until
1978 that appellee learned that its property had been downzoned at
the request of an entity inproperly asserting an ownership interest
in the property.> Appellee was allegedly infornmed that the
property woul d be rezoned R5, effectively curing the 1973 m st ake,

in a 1987 conprehensive rezoning, but this was not done.

“ W shall address the small portion of the tract now zoned

R5, infra. Neither party contends that OS zoning permts the
construction of residential housing units.

> CGeorge Baker, the president of Cape Corporation, testified
that, after 1971, the corporation was negotiating with the
Association for the sale of the property. Wen those negoti a-
tions were not successful, the corporation put the property up
for sale in 1978. M. Baker stated:

[Alnd a contract was submtted by a buil der
on one of the lots, and about two days
[later] . . . a W Calvin Gay, called nme and
said "Say, M. Baker, we've been told that
that property is zoned open space,"” and |
said "That can't be, it's always been zoned
residential."
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In the 1990s (perhaps beginning in the |ate 1980s), appellee
entered into negotiations, and, ultimately, litigation, in respect
to verifying its ownership of the subject property. The dispute
was resolved in appellee's favor in 1993, when this Court rendered
an opinion affirmng appellee's ownership of the property.
Appel l ee then initiated the rezoning request that resulted in the
circuit court decision now on appeal. W have capsulized the early
history of the property in order to denonstrate how it was
i nappropriately downzoned initially to an open space classifica-
tion. As we shall indicate, an OS (Open Space) classification was
obviously intended for public property or private property whose
owners seek to preserve their property's open space characteris-
tics.

Article 28 of the Anne Arundel County Code (1967)° specifies:

§ 6-204. Land incl uded.
Open Space Districts shall include:

(1) lands in the natural drainage
system i ncl udi ng wet | ands, mar shl ands,
swanpl ands, and lands in the fl oodplain;

(2) private and public |land used or
proposed to be used for passive or active
subdi vi sion recreation, community recreation
or regional recreation; and

(3) lands designated as structural

open space in the CGeneral Devel opnent Plan or
detail plan of open space.

6 Any statutory references shall hereinafter be to the Anne
Arundel County Code (1967), unless otherw se indicated.
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8§ 6-205. Permtted uses.

(a) The followi ng uses are permtted as
permtted uses in Qpen Space D stricts subject
to the approval, where applicable, of the
State Departnent of Natural Resources, the
Soi | Conservation Service, the Departnent of
Public Wrks, the Departnent of Utilities, the
Health Departnment, and the Departnent of
Recreation and Parks:

(1) alcoholic Dbeverage wuses as
ancillary to permtted uses in accordance with
the provisions of 8§ 10-118 of this article;

(2) conservation uses, practices,
and structures for the nmintenance of the
nat ural environment;

(3) existing residential uses;

(4) farmng or nurseries, including
truck gardening, grazing of livestock, and
other simlar activities if:

(i) the use does not change the
stability of the land; and

(1i) wth the exception of
grazing, the use is not located in the natural
dr ai nage system [

(5) nonr esi denti al structures,
i ncl udi ng barns, stables, and kennels, for the
sheltering, breeding, boarding, hiring, or
selling of an animal and for storage of crops
rai sed on the prem ses, provided that the use
is not permtted in the natural drainage
system

(6) nonprofit canps, i ncl udi ng
dorm tories, cabi ns, and structures for
adm nistrative, maintenance, and custodi al
activities of the canp, if the structures are
not |located in the natural drainage system

" Part of the subject property is alleged to be in a flood
pl ai n or drai nage system
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(7) public beaches;

(8) rights-of-way or easenents to
provi de for access to inaccessible areas;!®

(9) structures for admnistrative
and custodi al uses of the principal use of the
site, if:

(1) building coverage, includ-
i ng parking, does not exceed 20% of the site;
and

(i1) the structures are not
| ocated in the natural drainage system

(10) tenporary structures for boat-
ing, swnmmng, fishing, hunting, golf courses,
i ce skating, nature study, picnic areas, play
areas, stables, and stands for the sale of
products raised on the prem ses;

(11) permanent structures on |and
for hunting, golf courses, ice skating, nature
study, picnic areas, play areas, and stables,
if the structures are not |ocated in the
natural drai nage system

(11A) piers and ranps; and

(12) other recreational and conser-
vation structures consistent wth the objec-
tives of an Qpen Space District in conjunction
with the uses listed in this section.

(b) I'n an OQpen Space District, a recre-
ational pier is permtted as a conditional use
subject to the conditions of § 2-204(b)(3B) of
this article.

8 At oral argument, appellant argued that the right to have
easenents on the property should be considered a viable economc
use or, at least, an enhancenent of whatever other uses to which
this property could be put. W fail to see how easenents,
standi ng al one, are part of the equation, unless they are used to
connect vi abl e econom cal uses, which in this case are not
permtted, or can, in some fashion, be used to generate revenue.
We decline to speculate further.
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8§ 6-206. Special exceptions.

In an Open Space District, public utili-
ties and public utility uses are permtted as
speci al exceptions.

8§ 6-207. Setback requirenents.

A use or structure other than a pier,
conservation use, passive recreational use, or
beach in an Qpen Space District may not be
| ocat ed:

(1) less than 50 feet from any | ot
line; or

(2) less than 75 feet from any
street right-of-way.

Section 6-202(a) states that the purpose of OS zoning is to
preserve open spaces for recreational purposes, to protect persons
and property fromflooding and water pollution, and "to protect the
County against costs if developnent . . . is not conpatible with
t he natural environnent." The purpose section of the statute
provides further that "OS-Open Space Districts are intended to
gui de, define, and protect devel opnent, communities, |and uses, and
environnental study areas through proper |ocation of open space
areas." Art. 28, 8§ 6-202(b).

It is clear that OS zoning was not intended, nor does it

enconpass any viable residential uses in the district, unless they
were grandfathered, i.e, already existing. |In the present case, we

have found no indication in the record that residential structures
are currently on the site.

The trial judge described the uses permtted in OS zones:
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The permtted uses of an OS-open space
district are general recreational uses which
preserve and protect the natural environnent.
See Anne Arundel County Code [Art. 28,] 8§ 6-
202, 6-205. Permtted uses on Appellant's
3.12 acre parcel would include: conservation
uses and structures for the maintenance of the
natural environnment; farmng or nurseries;
nonresidential structures, including barns,
stabl es, and kennels; nonprofit canps; tenpo-
rary structures for boating, swinmng, fish-
ing, hunting, golf courses, ice skating,
nature study, picnic areas, play areas, etc.;
and ot her recreational and conservation struc-
tures. [Art. 28,] 8§ 6-205.

The parties do not challenge that description. Moreover, there was
evidence that OS zones were intended to be inposed upon either
publicly controlled property or private property, at the request of
t he owners of that property.

Gary T. Wstholm an expert in planning, land use, and
appraisal, testified before the Board that OS zoni ng was intended
for governnentally or community-owned | and. The Board of Appeals
noted that, according to M. Westhol m

this property does not neet the definition for
land in OS; this is private, not public |and.
The property does not conply with OS zoning
which is for recreational wuses, to handle
fl ooding, and to protect the county against
cost .

In its menorandum opi nion, the Board di scussed the w tnesses
call ed on behalf of Anne Arundel County. It noted that Kevin
Dool ey, a zoning anal yst for the County, presented testinony:

He believes the open space zoning is a ms-

take. He expl ained the conprehensive rezoni ng
process. The property had OS zoni ng desi gna-
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tion throughout and there were no profiles.
Open space zoning is for environnmentally
sensitive or recreational property. There are
sone sensitive areas on the property, but the
portion that is the subject of the rezoning is
level wwth no environnental effects. This is
property in private ownership, and was not
ever set aside for recreational purposes for
the comunity. Therefore, it is a m stake.
The Ceneral Devel opnent Plan (GDP) indicates
natural features designation and | ow to medi um
density. R5 is consistent with |ow to nedi um
density.

M. Dooley further testified:

[ T] he 1986 general devel opnent plan shows this
area being in close proximty to both the
natural features designation and al so the | ow
to-medi umresidential designation . . . . RS
zoning is consistent with the low to nmedi um
density residential designation.

.o [1]n addressing the issue of the
conpatibility of the surrounding |and uses
this area of Cape St. Cair[e] and the area
i mredi ately surrounding this site is zoned R5
and the R5 zoning and single-famly devel op-
ment woul d be consistent with the surrounding
| and uses.

: So the R5 woul d be consistent with
the critical areas designation

.. . [All the other standards [other
than the adequacy of school facilities stan-
dard] to justify R5 zoning can be net in this
case. That will be the county's position.
O her County agencies were of a like mnd. The Anne Arundel
Soil Conservation District "recomend[ed] approval of requests

herein." The Ofice of the Fire Marshall had "no objection to
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granting the requested zoning reclassification requests.” Both the
Anne Arundel County Health Departnment and the Departnment of Recre-
ation and Parks declined to comrent on the proposed rezoning.

The Board then noted that "the critical area comm ssion did not
oppose rezoning" of the subject property to R5, and commented,
"Qutside of the school issue, all the requirenents can be net" in
order for the property to be rezoned. The Board then further
di scussed the requirenents of the statute relating to rezonings:

Since the property does not have natural
features which prohibit devel opnment except in
the steep slope area and the property is not
hel d by the public, only the portion contain-
ing steep slopes should have been zoned open
space. However, it is equally w thout dispute
that this Board cannot make an affirmative
finding that the public facilities are ade-
quate. The testinony fromthe school person-
nel indicated that both the elenentary and the
m ddl e school are currently over capacity and
that situation is projected to continue as
shown on Protestants' exhibit #4. Since this
Board is convinced of the need for the schools
to have adequate capacity before any rezoning
to allow the building of nore honmes and fur-
ther over crowding of the schools, it nust
deny the rezoning request.

It is clear, therefore, that the Board denied the requested
rezoni ng because of the provisions of the Anne Arundel County Code

relating to the adequacy of its schools.® Article 3, 8§ 2-105(a)(3)

® The sections relating to rezoning discuss the necessity
for adequacy of facilities generally and refer to the statute
that defines a public facility. Although it is not entirely
clear fromthe extracts and briefs, we believe that the statute,
Article 26, constitutes the subdivision |egislation of Anne
Arundel County, and, thus, while certainly related, is not a part
(continued. . .)
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(1985), provides that property cannot be rezoned unless the

applicant establishes that "schools . . . adequate to serve the
uses allowed by the new zoning classification, . . . are either in
exi stence or programmed for construction.” The adequacy of school s

specifically is governed by Article 26, §8 2-416 (1985):

(b) Wthin two years follow ng approva
of a final subdivision plat, elenentary and
secondary schools in the service area of the
proposed subdivision shall be adequate to
accommodat e the school popul ation projected to
be generated fromthe proposed subdi vision.

(c) Elenmentary and secondary schools in
the service area of the proposed subdivision
shal | be considered adequate if:

(1) the school popul ation projected
to be generated fromthe proposed subdi vision
may be enrolled at schools located in the
service area at which the enroll nent does not
exceed the State Interagency Commttee school
capacity guidelines as specified in the adm n-
istrative procedures guide of the public
school construction program or

(2) the County Board of Education
determnes that the enrollnment of the addi-
tional students expected to be generated from
t he proposed subdivision would not be detri-
mental to the quality of the curriculum and

°C...continued)
of the zoning regulations. |If that is so, and we believe it to
be so, the | anguage of the zoning statute, Article 28, referring
to the need for adequacy of public facilities, was considered
below to incorporate by reference the provisions of Article 26 in
the rezoning process. The parties do not challenge this
procedure. Appellee, referring to Article 26, notes in its
brief, without objection, that "the Board applied the foll ow ng
provisions . . . [of Article 26]." Because no objection is nade,
we need not further address this matter. W shall sonetines
refer to this statutory schene as the Adequacy of School
Facilities O dinance.
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prograns being offered at the schools, at
schools in which the enrollnment exceeds the
State Interagency Conmttee school capacity
gui del i nes.

(d) I'n determ ning whet her school s exceed
the State Interagency Commttee school capaci -
ty guidelines, consideration shall be given to
exi sting school popul ation, school population
projected to be generated from other subdivi -
sions for which final plats have been ap-

proved, and all other <children reasonably
expected by the County Board of Education to
enroll in the schools.

The Board, in applying these standards to reject the rezoning,
accepted the testinony of certain school officials and officers of
parents' organizations. Lawrence R pley, the student planning
director for the Anne Arundel County Board of Education, presented
a letter he had witten on Novenber 16, 1993, to the Ofice of
Pl anni ng and Code Enforcenent that projected that, if R5 zoning
were granted for the subject property, it would cause seven new
enrollments in the various schools in the service area. He opined
that school facilities "will be inadequate to handl e the nunber of
students projected.” M. Ripley presented another letter that he
had witten to the sanme office on June 5, 1994, in respect to the
appeal to the circuit court, in which he reiterated that the
schools were then over capacity, although he discussed the
i npendi ng construction of a new school. Even with the new school,
M. R pley opined, elenentary school capacity would still be a

problem In his June 5, 1994 letter, he considered that, based
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on the requirenents of the Adequacy of Facili
ties O dinance, ' no approval can be recom
mended until the school popul ation projected
to be generated fromthe proposed subdi vision
can be accommodat ed.

At the present tinme . . . the earliest
any consideration for approval of this devel -

opnent would be approximately School Year
2000.

During this process, the staff, i.e, the Anne Arundel County
Departnent of Pl anning and Code Enforcenent, basically noted that
t he subject property conplied with all other requirenments and gave
as its recommendation, "[t]he Departnent . . . would have no
objection to the granting of this [rezoning] request provided the
petitioner can satisfactorily address the issue of the adequacy of
public schools.” Consequently, it is apparent that the Board of
Appeal s denied appellee's request for rezoning based upon the
provisions of the statutes relating to the adequacy of schools.
The proceedi ngs before the admnistrative entities and the Board
gradually narrowed in focus until, by the tinme of its decision, the
Board predicated its determ nation upon the adequacy of schoo
facilities, its cooments as to potential density problens notwth-
st andi ng. It is also clear that the County's ordinances, as
witten, conpelled that finding. The Board, therefore, acted

correctly in applying the adequate school facilities requirenments

M. R pley's statenent as to the Adequacy of Facilities
Ordi nance apparently is a reference to Article 26, 8 2-416 of the
subdi vi si on ordi nance, incorporated by reference, in Article 28,
t he zoni ng ordi nance.
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of the ordinances to deny the application. The only question that
remains is that question upon which the trial court based its
decision: Dd the interplay between the rezoning requirenents as to
adequacy of public facilities resulting fromwhat school adm nis-
trators ternmed the Adequacy of Facilities Ordinance result in an

unconstitutional taking of property?

Resol uti on

We first note that the factual situation presented by this
case is indeed unusual. Cenerally, there would not be a request to
upzone the types of properties that are contenplated to be in OS
zones, because they are contenplated to be properties owned by
public entities or community associ ations that have requested that
zoning classification to preserve the environnmental and recreation-
al aspects of their properties. The statute defines "Conmunity
recreation”™ as "recreation facilities used primarily by people
living in |arge geographical areas of the County." Art. 28, § 6-

201(b). "Subdivision recreation" is defined as "facilities or |and

used primarily by residents living in a recorded subdivision." Id.
8 6-201(f). The situation in the case subjudice is different. An

entity, i.e, a comunity association, by wongfully contending that

it was the owner of property it desired to preserve as a "Subdivi -
sion recreation" area for "passive . . . recreation," caused the

property to be downzoned to OS in order to acconplish that purpose
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wi t hout the know edge of the true owner. Thus, it is clear that
the prior downzoning was a mstake. Neither party to the appeal is
now contending that it was not a mstake, and that issue is only
indirectly before us.

Consequently, it can be said that the rezoning provisions of
Article 28, incorporating by reference provisions of Article 26
regardi ng the adequacy of schools and other facilities, contem
pl ated that properties in private ownership that are proposed for
upzoning would be in zoning classifications other than OS and
thus, already in a classification that permts viable econom cal
uses; the upzoning requests would be for an increase in economc
viability, i.e, an intensification of existing residential uses that
in and of thenselves, in a constitutional taking scenario, are
al ready economcally viable. 1In alnost all instances, therefore,
the denial of the upzoning, due to the inadequacy of school
facilities, would not result in the subject property remaining in
a status that had no viable econom c use. Under those contenpl ated
circunmstances, the provisions in respect to school facilities,

while creating a defacto noratorium as to upzoning in the Cape St.

Claire area, ! would not have resulted in the loss of all econom

1 The parties treat the Cape St. Caire area as that area,
i.e, the service area, analyzed for school inpact purposes.
Kevi n Dool ey, the zoning analyst for the County's Departnent of
Pl anni ng and Code Enforcenent, described the neighborhood: "[I]t
centers along Cape St. Clair[e] road and extends as far east as
the Little Magothy River, as far south as the intersection with
(continued. . .)
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cally viable uses for the period at issue —in the case subjudice,
not earlier than the year 2000 (a six-year period), because the
properties woul d have retai ned existing econom cally viable uses.
In the case at bar, however, it is alleged that the conbination of
t he ordinances effectively foreclosed all econom cally viable uses
of the subject property because it was mstakenly put in a
classification not neant for privately owned property of this
character —a classification, it is argued, that does not permt
vi abl e econom cal uses. The trial judge agreed with the applicant,
appel | ee here, and based his decision solely upon the constitution-
al issue. As we have stated, we shall review only the correctness

of Judge Wl lianms's decision.??

The Law
In undertaking a regulatory takings analysis, the first step

focuses upon the appropriateness of the regulation itself. |n Nollan

(... continued)
Col | ege Parkway, as far west as the Cape St. Cair[e] elenentary
school and as far north as its intersection with Muntain Top
Drive." The extent of the service area or of the nei ghborhood,
t hough perhaps relevant in other cases, does not affect our

determ nations in the case subjudice

12 There apparently were one or nore other parcels owned by
appel l ee that had al so been inproperly zoned OCS. The circuit
court simlarly found the refusal to rezone those parcels to be
confiscatory in nature and directed the agency to grant R5
zoning, which it did. Appellants, in the case subjudice,
apparently assert sone different facts here, i.e, the strips that
appel l ants contend already permt residential use indicate
preexi sting viable econom cal use. W address these strips
| ater.
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v. California Coastal Commn, 483 U.S. 825, 107 S. C. 3141 (1987), the

United States Supreme Court noted, "W have |ong recogni zed that
| and- use regul ati on does not effect a taking if it “substantially

advance[s] legitimate state interests' and does not “den[y] an
owner economcally viable use of his land.'" Id. at 834, 107 S. &
at 3147 (citation omtted, bracketed material in original). Under

Nollan, the regulatory prohibition nust further the end "advanced as

the justification for the prohibition." Id at 837, 107 S. . at
3148. The Court described this requirenment as the "essential
nexus." Id.

In 1984, three years prior to the decision in Nollan, the
Maryl and Court of Appeals adopted the sanme standard, although it
gave it a different nanme. HowardCountyv.JIM,Inc, 301 Md. 256 (1984),
was a case involving, ultimately, whether the County's exaction
from a devel oper of land for a highway was proper. The exaction
occurred when the zoning regulations required the devel oper to
"reserve" from developing land in the path of a proposed future
county or state highway. |In JIM,Inc., the land to be reserved was
a right of way for the proposed highway that "cut a wi de swath
t hrough the proposed devel opnent.” Id. at 259. The reservation
requi renent was challenged as an unconstitutional taking of
property wthout just conpensation. After distinguishing a

dedi cation, "the conveyance of . . . land . . . to the public,”
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froma reservation, a restriction on "the right . . . to use the
| and for anything but the restrictive purpose,” 301 Mi. at 270, the
Court of Appeals discussed whether the statute there at issue

furthered the end that was proffered as justification for the
statute in the first place, i.e, the first step analysis of the

appropriateness of the statute.?®® The Court, describing the
reservation requi renent as an exaction, noted:

We bear in mnd in this case the "fine
line" distinction observed by Justice Hol nes

for the Court in Pennsylvania Coal Co.v. Mahon, 260
U S. 393, 415, 43 S. . 158, 160 (1922): "The
general rule at least is, that while property
may be regulated to a certain extent, if
regul ation goes too far it will be recognized

as a taking." Mahon, 260 U S. at 415, 43 S. C.
at 160. Cf. Euclidv. Ambler Realty Co., 272 U. S. 365,

387, 47 S. . 114, 118 (1926) ("The line which

in this field separates the legitimate from

the illegitimate assunption of power is not

capable of precise delimtation. It varies

wi th circunstances and conditions.").
301 Md. at 281. The Court of Appeals then held "that in order to
exact froma devel oper a setting aside of land for highway purposes

there nust be a reasonable nexus between the exaction and the

proposed subdi vi sion. ld. at 282. This position, nmuch earlier
stated by the Court of Appeals as Maryland law in JIM,Inc, becane

the law of the land generally when Dolanv. Cityof Tigard, = U. S. :

13 See Howard County v. JJM, Inc., 301 Md. 256 (1984), for a
conprehensi ve treatnent of reservation, exaction, and first step
anal ysi s.
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114 S. C. 2309, was decided by the Suprene Court, on June 24,
1994, in a five to four decision.

The Dolan Court exam ned the differing approaches utilized by

the various states in determ ning whether the degree of exactions
demanded by a permt condition bore the required relationship to
the projected inpact. |In particular, the Court discussed (1) the
generalized relationship test, finding it too lax to protect
property rights, and (2) the specific and uniquely attributable
test, stating that it inposed too nuch of a burden upon gover nnent
before finding the application of the ordinance then before it
unconsti tutional . __usS at __, 114 S. . at 2318-19. I n
doi ng so, the Suprene Court adopted the test —although it called
it the rough proportionality test —which had been adopted by our

Court of Appeals as the reasonabl e nexus or reasonable relationship

test ten years earlier in JIM,Inct*

In the case sub judice, the statutory schenme satisfies the

reasonable relationship test. The regulation itself involves a
regul atory area that may be a reasonabl e application of the police
power. Accordingly, our review noves to the second step of the

taki ngs analysis: Does the statutory schene, as applied to the

14 See Paul A. Tiburzi & Kurt J. Fischer, FromNollanto Dolan: the
Supreme Court Continues to Define the Takings Clause, Land Use Inst. (1994).
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subj ect property, effectively prohibit all reasonable, i.e, viable,

econom cal uses of that property??!®
W opined at sone | ength, in Offenv. County Council, 96 M. App. 526
(1993), revdin part on other grounds, 334 M. 499 (1994), on the then
trilogy of mmjor Suprenme Court |and-use decisions: First English
Evangelical Lutheran Church v. County of Los Angeles, 482 U. S. 304, 107 S. C.
2378 (1987) (First English Church); Nollanv. California Coastal Comm'n, supra, and
Lucas v. South Carolina Coastal Council, ~ US| 112 S. C. 2886
(1992). W concluded that, for purposes of Offen, those cases had

not created new |l aw, but had restated the | aw and, at best, had

expressed the Suprene Court's position rejecting statutory

provi si ons further i npi ngi ng upon a property owner's rights. 96 M.

15 W& do not address the prohibition of nuisances through
the regul atory power as there is no claim nor could there be a
| ogical claim that residential uses, in and of thenselves, are

noxi ous. Seelucasv. South Carolina Coastal Council, _ U.S. | 112 S.
Ct. 2886 (1992), and conpare our recent case Erbv.Maryland Dept. of the
Envt, M. App. __ (1996) [No. 1245, 1995 Term filed

, 1996] .

1 Prof essor Robert M Washburn, in his article, LandUse
Control, The Individual and Society, 52 Md. Law Rev. 162 (1993), discusses a
"1987 trilogy" of cases, nanely, Nollan, First English Church, and Keystone
Bituminous Coal Assnv. DeBenedictis, 480 U.S. 470, 107 S. C. 1232
(1987). Keystone has not survived with the sanme force and effect
as Nollan and First EnglishChurch. One witer described it as a "l ow
qual ity" decision. See Richard A Epstein, Takings: Descent and
Resurrection, 1987 Sup. Ct. Rev. 1, 5-23. Upon the filing of Lucas

in 1992, it, in the view of many, supplanted Keystone i n t he
trilogy.
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App. 544-55. The trilogy, especially Lucas, in essence said, "No

more." The Suprene Court, as we view it, stopped the trend toward

the dimnution of private property rights through regulatory

schenes based upon perceived environnental concerns.?! SeeFlorida Rock

7 W acknowl edge Judge WIllians's | earned and wel | -reasoned
comments upon the nature of takings |aw as inpacted by the
trilogy of Supreme Court cases we have described. W note that
students of the issue and these cases, as Judge WIIlians
obviously is, may differ as to the extent of the inpact of the
cases. One, of course, nust be cautious when adopting the
t houghts of those who |abor, abstractly, in the field, such as
pure academ cs. Academcs are nore |likely to transform hopes

into fact nerely by stating themas such. |In essence, Lucas was
the Roberto Duran, "No mas, no nmas," of |and-use cases.

The Suprene Court has added to the First English Church, Nollan, and
Lucas tril ogy what many view as the nost inportant of its nodern
| and- use cases, Dolanv.Cityof Tigard, = U S , 114 S. C. 2309
(1994), which addresses "inproper exactions." Dolan does that
whi ch Professor Roland K. Best, author of New Constitutional Sandards For
Land Use Regulation: Portents of Nollan and First Lutheran Church, 1 nst. on
Pl anni ng, Zoning, & Em nent Domain ch. 6 (1988), and apparently
the learned trial judge here, perceived to have occurred in the
prior trilogy of cases.

Interestingly, Robert C. WIlcox, Adm nistrative Hearing
Oficer in the case subjudice, in March of 1994, prior to the Dolan

v. City of Tigard opi ni on, when comrenting on the OS classification of
this privately-owned property, stated:

The subject property is privately owned.
Absent an agreenent to the contrary, we doubt
i f governnent could conpel a private property
owner to use that property for comunity
recreational purposes w thout conpensating
the property owner. . . . It would,

t herefore, be unreasonable to require the
property to maintain OS zoni ng under the
ci rcunst ances here presented.

Dolan renoves nost, and perhaps all, of the doubt.
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Indus., Inc. v. United Sates, 791 F.2d 893, 900-03 (Fed. Cr. 1986), cert.
denied, 479 U. S. 1053, 107 S. C. 926 (1987); Callisv. City of Bloomington,
246 NW2d 19, 26 (Mnn. 1976); CityofCollege Sationv. Turtle Rock Corp., 680
S.W2d 802, 804-06 (Tex. 1984); Callv.Cityof West Jordon, 606 P.2d 217
(U ah 1979); Jordan v. Village of Menomonee Falls, 137 N.W2d 442 (Ws.
1965), appeal dismissed, 385 U. S. 4, 87 S. . 36 (1966); seealsoJE.D.
Assocs. v. Town of Atkinson, 432 A.2d 12, 14 (N H 1981), overruledin part by
Auburn v. McEvoy, 553 A.2d 317 (1988); Jenad, Inc.v. Village of Scarsdale, 218
N.E 2d 673, 674-75 (N Y. 1966). Conpare Pioneer Trust & Sav. Bank v. Village

of Mount Prospect, 176 N.E. 2d 799, 802 (I111. 1961), in which a devel oper

was required to provide school facilities. The court there noted
that the need for a new elenentary school was not conpletely
attributable to the devel oper's project. The Il1linois Supremnme
Court noted, "[T]he school problemwhich allegedly exists here is
one which the subdivider should not be obliged to pay the total

cost of renedying." 176 N E 2d at 802.
For purposes of the case sub judice, First English Church is an

i nportant part of the Supreme Court's trilogy of |and-use cases, as
it relates to the noratorium aspect of the statutory schene here
addressed. In that case, the church had, for sonme tine, owned | and
in a California creek basin, which it operated as a retreat and
canpground, i.e, those types of activities often associated with

churches. 1In 1978, a flood destroyed the church's buildings in the
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creek basin. Responding to the flood, Los Angel es County adopted
an "interimordinance," that provided, in relevant part:

A person shall not construct, reconstruct, . .

any building . . . any portion of which is,

or will be, located within the outer boundary

lines of the interimflood protection area .
482 U. S. at 307, 107 S. C at 2381 (quoting County of Los Angel es
Ordinance No. 11,855 (1979)). The church filed suit, claimng, in

part, that the ordinance "denies [appellants] all wuse" of the

property, and sought damages for the taking. The trial court,

citing a California case, Agnsv.Cityof Tiburon, 598 P.2d 25 (1979), affd

onother grounds, 447 U.S. 255, 100 S. C. 2138 (1980), found that the

church's case could not be maintained as a case for damages unl ess

there had been a prior declaratory judgnent or mandanus action
declaring the statute unconstitutional. Se 482 U S at 308-09, 107

S. C. at 2382. Because the case was based upon a regul atory
taki ng and sought damages, the California court declined to
entertain the taking issue. On appeal, the United States Suprene
Court noted that the church was asking it to void the California
court's holding that tenmporary regulatory takings do not require

conpensation.!® The Suprenme Court noted:

8 Under the California case of Aginsv. Cityof Tiburon, 598 P. 2d
25 (1979), aff'donother grounds, 447 U.S. 255, 100 S. C. 2138 (1980),
no conpensation was required for a tenporary regul atory taking.
We note that, prior to FirstEnglishChurch, it was, in sone |egal
quarters, believed that tenporary noratoria of all uses had not
(continued. . .)
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Appellant's [First English Church] conplaint
all eged that [the ordinance] ". . . denies
[it] all use of Lutherglen," [the retreat and
canp] and sought danmages for this deprivation.
Ce [T]he clains were deened irrel evant
solely because of the California court's

deci sion in Agins t hat damnages are unavail abl e

(...continued)
general ly invol ved takings issues. |In SEW.Frie v. TriangleOil Co., 76
M. App. 96 (1988), we noted that factual distinctions mght make
First English Church’ s prohi bi ti on agai nst tenporary takings
i napplicable in cases involving normal delays in the building
process, but we did not there decide the issue of FirstEnglish
Church' s i npact upon tenporary noratoria. W nerely held that
t enporary suspension of |and use during normal deci si on-nmaki ng
m ght not constitute an unconstitutional taking. The noratorium
in the case subjudice was perceived to be for at |east six years.
It is unlikely that the Suprenme Court, especially in |ight of
Nollan, Lucas, and Dolan, woul d consi der a six-year noratoriumto be
a normal part of the application review process. Mreover, our
decision in SEW, in |light of the subsequent Suprene Court cases
mentioned, mght, if properly presented, be subject to
reconsi derati on.

In that regard, we note, especially in relation to the
adequacy of facilities issue, what the Suprene Court said in
Dolan:

Cities have | ong engaged in the conmend-

able task of land use planning . . . . The
city's goals . . . are laudable, but there
are outer limts to howthis may be done. "A

strong public desire to inprove the public
condition [wll not] warrant achieving the
desire by a shorter cut than the
constitutional way of paying for the change."

_uUS at 114 S C. at 2322 (citation omtted).

In Lucas, the Suprenme Court discussed First English Church, and
specifically stated, "See generally FirstEnglish . . . (holding that
tenporary deprivations of use are conpensabl e under the Takings
Clause.)" U S at __ , 112 S. . at 2891l.
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to redress a "tenporary" regul atory taking.
[19]

.o W now turn to the question whet her
the Just Conpensation Cause requires the

government to pay for "tenporary" regulatory
t aki ngs.

482 U. S. 311-13, 107 S. C. 2384-85 (footnotes omtted). After a
di scussion of its prior cases, primarily those relating to the

appropriation of private property by the United States in Wrld War

1, the Court answered its question:

The[] cases reflect the fact that "tenpo-
rary" takings which, as here, deny a | andowner
all use of his property, are not different in
kind from permanent takings, for which the
Constitution clearly requires conpensation
: : It is axiomatic that the Fifth
Amendnment's just conpensation provision is
"designed to bar Governnent from forcing sone
peopl e al one to bear public burdens which, in
all fairness and justice, should be borne by
the public as a whole.”™ . . . Were this
burden results from governnmental action that
anounted to a taking, the Just Conpensation
Clause . . . requires that the governnent pay
t he | andowner for the value of the use of the
l and during this period.

ld. at 318, 107 S. C. at 2388 (citations omtted).
Thus, the (nore or less) tenporary character of the Anne
Arundel County Code's Adequacy of Facilities O dinance, conbined

wi th the zoni ng ordi nance, does not insulate the statutory schene

19 The period involved in the instant case is six years —
when school facilities mght be sufficient. FirstEnglishChurch does
not state how long the "interint period of the ordinance passed
in 1979 was intended to be. 1It, however, was replaced by a
per manent ordi nance in 1981, sone two years later and six years
before the Suprene Court's opinion was rendered.
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fromconstitutional takings analysis. W, as did Judge WIIians,
must therefore determne whether the statutory schene denied

appel lants all economcally viable uses of the subject property.

See Nollan, supra; Lucas, supra. We first address certain of the Suprene
Court's holdings and statenents in Lucas.

The Suprenme Court in Lucas noted that, under the Beachfront

Managenment Act, the South Carolina statute there at issue,
"construction of occupiable inprovenments was flatly prohibited
seaward of a line." _  US at __ , 112 S. . at 2889. That

line was | andward of Lucas's property. The statutory schene at
issue in the case subjudice, as it applies to appellee's property,

results in a prohibition of construction of any "occupiable® i nprove-
ments on the subject tract. Lucas argued at the trial |evel that,
even if the statute were a legitinmate exercise of the police power,
t he conpl ete extingui shment of his right to build on his property
entitled himto conpensation. The trial court agreed. The South
Carolina Suprenme Court reversed, opining that, when a property
regulation is designed "to prevent serious public harm™ no
conpensation was required. 404 S E 2d 895, 899 (S.C. 1991). The

United States Suprene Court noted, in Lucas, that the state

appel l ate court dissenters had opined that that which the state
court mpjority asserted were akin to nuisances were not in fact
nui sances as the termis comonly used, and, thus, the statutory

schene could not, according to the state court dissenters, "fairly
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be conpared to nui sance abatenent.” _ US at _ , 112 S. C. at
2890. The Lucas majority noted the potentiality for inproper
appropriation of a land owner's property when states attenpt to

address perceived public problens statutorily:

On the other side of the balance,
affirmatively supporting a conpensation re-
quirenment, is the fact that regulations that
| eave the owner of |and w thout economcally
beneficial or productive options for its use —
typically, as here, by requiring land to be
left substantially in its natural state —
carry with them heightened risk that private
property is being pressed into sonme form of
public service under the guise of mtigating
serious public harm

ld. at _ , 112 S. C. at 2894-95. Mich the same can be sai d about
the statutory schene in the case at bar as applied to property in the OS
classification. The Supreme Court continued with a statenent that

appears, to us, to be particularly cogent in the case subjudice
We think, in short, that there are good

reasons for our frequently expressed belief
t hat when an owner of real property has been

called wupon to sacrifice all economcally
beneficial wuses in the nane of the common
good, that is, to |leave his property econom -
cally idle, he has suffered a taking.
ld. at __ , 112 S. C. at 2895 (footnote omtted).
Wil e a strong argunment can be made that the statutory schene
here at issue, i.e, the conbination of the Adequacy of Facilities

Ordinance and the zoning article, is for the comon good, that

argunent, if resolved favorably to the County, does not, under
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Lucas, resolve the matter. Even if it were for the common good, it
still may cause an unconstitutional taking if it, as it does in the
case sub judice, results in the loss of all viable econom c uses.
While a situation where such adequacy of facility statutes slow
growth m ght be constitutionally permssible,? it is not constitu-
tionally permssible where the type of growth reduction occurs at
the expense of a property owner's |oss of viable econom c use of
his property. In the unique circunstances of the instant case,
that is what resulted.

It is al so necessary to point out that the regul atory schene
here evi denced does not involve nui sance abatenent. The Lucas Court
addressed at length that very issue, by discussing the South
Carolina appellate court's reasoning in respect to that court's
efforts to portray the South Carolina statute as a nuisance
abatement neasure by its notation that the statute was necessary to
"prevent a great public harm" The Suprenme Court then noted the
South Carolina' s court positions that the purposes of the statute
brought the case within the anbit of Mugler v. Kansas, 123 U.S. 623, 8
S. . 273 (1887), the nuisance abatenent case, and its progeny,

i.e, the line of cases including Goldblatt v. Town of Hempstead, 369 U. S.
590, 82 S. Ct. 987 (1962); Miller v. Schoene, 276 U.S. 272, 48 S. C.

246 (1928); Hadacheckv. Sebastian, 239 U.S. 394, 36 S. Ct. 143 (1915).

20 W& do not decide that issue here.
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The Lucas Court acknow edged that many of its opinions had suggested

that " harnful or noxious' uses of property could be proscribed by
government regulation w thout the requirenent of conpensation.”
_uUSsS at 112 S C. at 2897. The Court stated:

One could say that inposing a servitude on
Lucas's land is necessary in order to prevent
his or it from "harmng" South Carolina's
ecol ogi cal resources; or, instead, in order to
achieve the "benefits" of an ecol ogical pre-
serve.

When it is understood that "prevention of
harnful use" was nerely our early fornulation
of the police power justification necessary to
sustain (w thout conpensation) any regul atory
dimnution in value; and that the distinction
bet ween regul ati on that "prevents harnful use"
and that which "confers benefits" is diffi-
cult, if not inpossible, to discern on an
obj ective, value-free basis; it becones self-
evi dent that noxious-use |ogic cannot serve as
a touchstone to distinguish regulatory
"taki ngs" —which require conpensati on —from
regul atory deprivations that do not require
conmpensation. Afortiori the |l egislature's reci-
tation of a noxious-use justification cannot
be the basis for departing from our
categorical rule that total regul atory takings
must be conpensat ed.

Id at _ , 112 S. Q. at 2898-99 (citations and footnotes omtted).

In the case of |and, however, we think the
notion pressed by the Council that title is
sonehow hel d subject to the "inplied [imta-
tion" that the State may subsequently elim -
nate all economcally valuable use is incon-
sistent with the historical conpact recorded
in the Takings C ause that has becone a part
of our constitutional culture.

We believe simlar treatnent nust
be accorded confiscatory regulations, ie,
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regul ations that prohibit all economcally
beneficial use of |[|and: Any limtation so
severe cannot be newy |egislated or decreed
(wi thout conpensation), but must inhere the
title itself, in the restrictions that
background principles of the State's |aw of
property and nui sance al ready place upon |and
ownership. Alaw. . . nust . . . do no nore
t han duplicate the result [achievabl e]

under the State's |aw of private nui sance, or

under its . . . power to abate [ public]
nui sances
Id. at __, 112 S. C. at 2900 (citations and footnotes omtted).

Wth the holding of Lucas and the trilogy of cases we have di scussed

in mnd, we now anal yze the case at bar. W first note appellants’
argument that, when the Board dism ssed the appeal, the property
then becane classified as RLD (Residential Low Density), which
permtted some economcally viable use. W hold that the property
was never, and is not now, classified RLD. Before discussing the

County's statutory requirenents, we shall note sone simlarity to
South Carolina' s ripeness argunent in Lucas.

The Lucas Court, in respect to a special act passed after the

litigation had commenced, noted that the South Carolina Coasta
Counci| contended that that statute could be used by Lucas to apply
for a special permt. The Suprene Court responded:

Lucas had no reason to proceed on a "tenporary
taking" theory at trial, or even to seek
remand for that purpose prior to subm ssion of
the case to the South Carolina Suprene Court,
since as the Act then read, the taking was
uncondi ti onal and permanent.
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In these circunstances, we think it would
not accord with sound process to insist that
Lucas pursue the | ate-created "special permt"”

procedure before his takings claim can be
consi dered ri pe.

Id. at  , 112 S. C. at 2891. Conmmenting upon the argunent of one

of the dissenters that Lucas should have di sm ssed his action or,
at least, that it should not have proceeded until he had exhausted

t he new special permt procedure, the majority noted, "[SJuch a

subm ssi on woul d have been pointless, as . . . no building permt
woul d have been issued . . . , application or no application.” Id.
at _ n.3 112 S. C. at 2891 n.3. In the case subjudice, at the

time appellee applied for rezoning of the subject property, it
could not have been successful in applying for a building permt
under an RLD classification, because the subject property was not
then classified RLD. Thus, prior to appellee's application, it
coul d not have applied for the uses permtted in that classifica-
tion. Mreover, as we state el sewhere, the only special exception
permtted was for the operation of public utilities. Appellee is
not a public utility. Additionally, for reasons we hereafter note,
a m staken zoning classification does not justify the grant of a
variance; it permts a rezoning.

Applications for rezoning, pursuant to Article 28, 8§ 11-104,
must specify the proposed zoning classification and nust be,
pursuant to 8 11-103, nade by the County or by a person who has at

| east a ten percent ownership interest in the property sought to be
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rezoned. The only application before the hearing officer was that
filed by appellee and the only proposed classification was R5. The
hearing officer was not an owner of the property and there was no
proper application before him for RLD. He had the authority to
grant or deny that particular application, not sonme other applica-
tion not nade. W hold that to grant rezoning to a classification
not applied for was inproper. Moreover, in light of his coments,
we hold that the hearing exam ner/adm nistrator, when he denied
appel l ee's request for rezoning and purported to grant to appellee
an unsought for RLD classification, was attenpting to create the
new rezoni ng equi val ent of the South Carolina new "special permt"”
procedure adopted by that state to thwart the constitutional
takings resolution. As did the Suprenme Court, we do not think it
woul d accord "with sound process” to permt governnental entities,
when faced with zoni ng-generated takings clains, after the issue is
met, to grant sonething not requested in order to be able thereaf-
ter to avoid takings consequences, arising out of the statutes as
they existed at the tine of application. As did the Suprene Court

i n Nollanv. California Coastal Comm'n, 483 U.S. at 841, 107 S. C. at 3150,

we "view the Fifth Arendnent's Property Clause to be nore than a
pl eading requirenment, and conpliance with it to be nore than an
exercise in cleverness and i magi nation."

The Adm nistrative Hearing Oficer, when considering the only

application before him appellee's request for R5 zoning, found
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t hat the appellee "has no reasonable use of the subject property in
its current OS zoning classification." That finding was not
appealed to the Board. The hearing officer continued and stat ed,
"[1]t is nmy opinion that the applicant has the constitutional right
to a zoning classification which will afford the subject property
sone reasonable use." The hearing officer then stated that the
taking "dil emma" could not be resolved by granting that which was
sought . That was clearly error. Nevert hel ess, rather than, at
that point, granting the application or denying it outright, the
hearing officer attenpted to insulate the County from "taking"
probl ens by granting sonething not requested, which could be used
to argue that reasonable use thereafter existed. O course, at the
hearing officer's inplied suggestion, the argunent was then nmade to
the circuit court, and then to us. The circuit court based its
rulings upon the application presented, not one not made. So do
we.

The only action available to the hearing officer, under the
rel evant circunstances of the present case, was to grant or deny
the use requested, and he denied it. That denial (and not sone
unaut hori zed grant) was the entire case before the Board. Wen it
di sm ssed the appeal, appellee's request for rezoning was denied

and the property, at that point, remained classified OS. 2 W

21 Qur case of CountyCouncil v. Brandywine, M. App. ___ (1996)
[ No. 1014, 1995 Term filed May 2, 1996] was not a takings case.
(continued. . .)
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further note, w thout deciding, that the attenpt to grant an RLD
classification, mght itself be, as appellee suggests, open to
attack by appellants, protestants, or others who would have had
standing to protest the RLD classification, because notice
requi renents mght not have been net for that reclassification.??
RLD zoning permts uses not permtted in RS that the residents of
the surrounding R5 area mght find offensive, such as aninal
husbandry (settling basins for sw ne excrenent can be recognized
"by nose" frommles away), dairy farns, furfarmng (mnk farns are
not ori ously odorous), private canps (nudist canps?), to nane but a
few. We have not been made aware, either in witten or oral
argunent, of any provision in the County Code that provides that
each higher classification includes all permtted uses in all | ower
classifications. In some zoning ordinances, the first permtted
use in each classification is all the permtted uses in the next
| oner classification. That | anguage does not appear in the

respective classification sections furnished us by the parties.

21(...continued)
Moreover, it involved the presunption that a special exception is
a type of permtted use; the special exception there granted was
the exception applied for; and it resulted in the appeal being
di sm ssed under a time limtation statute when no deci sions or
findings were nade. That situation is inapposite to the case sub

judice.

22 \\& have not found in the extract the original application
or the notices that m ght have been nmade. Neither party asserts
that RLD rezoning was sought nor that a notice as to RLD was
made.
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Thus, those opposing an RLD cl assification, who were not present
bel ow or here, m ght already have had their rights to be heard as
to an RLD classification inpermssibly conprom sed.

We next address appellants' argunent that, because ".41

devel opable acres . . . are already zoned R-5, there remain
econom cal |y vi abl e uses by appellee of its property. W note that
appel lants argue that the trial court did not, in its "legal
anal ysis," consider "whether there is reasonable economc use
available [as] it did not address the significance of the .41 acres

whi ch are already zoned R-5. The issue was presented to the tri al
court for its consideration. It found no viable econom c uses
remai ni ng. Thus, it addressed the issue by resolving it. e
suppose appellants' argunent is that the trial court should have
expressed yard cal cul ations or conputations in respect to the four
slivers of RS property. W do not believe that the trial court is
required to express its findings wwth that degree of specificity.
VWiile we are not required to do so either, we shall attenpt to see
if the trial judge's findings are supportable — based upon the
record before him—and before us.

Appel lants, in their brief often refer to the .41 acres in the
singular, as if it were one contiguous parcel, when in fact the .41
acres consists of four noncontiguous parcels that, according to the
site plan submtted with the rezoning application, are situate as

follows: (1) an abutting strip on the north boundary; (2) and (3)

two noncontiguous strips abutting on the southwest boundary; and
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(4) one elongated strip abutting on the southeast boundary.?
Appellee, in its brief, "extrapolates" from the drawings in
evidence the size of the four parcels. W have considered those
figures and have conpared themw th the exhibits in evidence in the
record. They appear to be essentially accurate. Mreover, we have
made our own independent review of the |largest parcel's ability to
support a reasonable residential structure.?*

We address the | argest parcel of presently zoned R5 property
—that adjacent to the fire station and abutting on Cape St. Claire
Road. If a dwelling is sited on that parcel so that its front or
rear yards abut the fire station's property, it would have to have
a mnimumof a twenty-foot setback (rear yard) or twenty-five foot
(front yard) or both forty-five feet. |In that instance, the side
yard woul d abut on Cape St. Qaire Road and it would have to be at
| east thirty-five feet from that roadway. W have exam ned the
actual full-size plat available to the trial judge and, using the
scale on that plat —one inch equals forty feet —have been able to
make sone approximte nmeasurenents. At a point thirty-five to
forty feet from Cape St. Claire Road, the lot is approximtely

fifty feet wwde. At that point, a twenty-foot setback fromthe | ot

23 See diagram"A" that we have reduced fromthe actual
exhi bit before the Court. The four areas are indicated by the
round circles with the notation "EX. R5 ZONE ON-SITE" with arrows
to the parcels. One such circle has arrows to two parcels.

24 W\ have shown that parcel as diagram"B." It is also
taken fromthe exhibit in the record. D agrans "A" and "B"
shoul d be revi ewed together.
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line abutting on the fire station is required. That would | eave,
at nost, a thirty-foot buildable width prior to figuring in the
ot her set backs. Even if no front yard setback were cal cul at ed
that would leave only a twenty-five to thirty-foot w de parcel
remaining for building at that specific point — but the |ot
drastically narrows. |In respect to a structure whose side yard is
on Cape St. Caire Road, fromthe point where the northwestern wall
of the structure would be, southeastward al ong the | onger aspect of
the lot the width of that parcel quickly narrows. About twenty
feet further southeasterly, the lot is approximately forty feet
wi de. Thus, at that point, after subtracting the twenty-foot rear
set backs, there is a twenty-foot building area. Consequently, a
twenty-foot long building that m ght be approximately twenty-five
tothirty feet wde on the Cape St. Caire Road side would have to
be about twenty feet wide at a point twenty feet into the buil ding.
A forty-foot long building could only be about ten to fifteen feet
wi de at its southeasterly wall . At sixty feet fromthe Cape St
Claire Road setback line, no structure is permtted. | f such a
structure required a front and rear setback (which we do not decide)
from the OS property, the buildable area would be limted to
approximately five feet at the nost on the Cape St. Caire Road
si de.

If the structure were to front or rear on Cape St. Caire

Road, it would still have to be thirty-five feet fromthat road,
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where the parcel, as we have noted, is approximately fifty feet
wide. Side yards totaling twenty feet would be required. Thus, at
that point, the Cape St. Claire Road front wall of the structure
could be perhaps thirty feet wde. The narrowi ng of the parcel as

it proceeds southeasterly would cause the narrowing of such a

structure as well. Mre inportant, the rear yard of twenty feet
(or a front yard of twenty-five feet) would further limt the
structure's southeastern extent. That wall would have to be at

| east twenty feet from the property line that would be curving
into, and in front of, the structure. The conbination of side yard
set backs and the curving lot line would further constrict the
structure.

When the cases discuss viable economc use, they nean
reasonabl e use. The trial judge apparently did not find that such
use of this particular tract was viable. W cannot say that he was
wrong, because, based upon our review, we do not perceive that such
a strained concept of use is reasonable.

It appears from the plat that, when applying the setback
requirenments to that |argest piece, less than a reasonable
bui l dabl e width results.® The remaining three parcels are smaller
and may have an even snaller buildable areas when setback and

access requirenents are factored in.

2 \WW presune that it is possible to build structures in the
shape of a pie slice. W do not, however, perceive that it is
reasonable to require that they be so constructed.
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Upon our review of the four separate parcels of R5-zoned
property abutting on the edges of the subject property, we hold
that, under the Anne Arundel County Code's zoning regul ations, no
reasonabl e econom cal use can be nmade of the four nonconti guous
tracts. W note that the Admnistrative Hearing Oficer, at the
initial stage of this application process, nade the exact sane
finding —a finding never appeal ed by appellants. W now direct
our attention to the effect of the Adequacy of Facilities Odi-
nance, i.e, Article 26, 8§ 2-416, on the property zoned CS.

W reiterate that, from our exam nation of the record, as
contained in the extract, it is our viewthat the County's Adequacy
of Facilities Odinance, as incorporated into the Code's zoning
regulation, Art. 28, did not contenplate that its enforcenent would
| eave privately owned property unusable for viable economcal uses.
As we see it and as we have indicated, the ordi nance was intended
to apply when the owner of property already being used, or
avail able to be used, for residential purposes, sought to increase
t he degree of residential use —usually by the subdivision process.
The statutes' effect m ght not, under those circunstances, anount
to an wunconstitutional regulatory taking, because there m ght
remain a viable economc residential use of the property, even if
the upzoning were denied as a result of the inadequacy of school
facilities. Hence, in many cases, the schene m ght be insul ated

from constitutional attack. In the instant case, however, an
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aberration that occurred as a result of the Association's inproper
assertion of ownership resulted in the m staken OS zoning of the
subject site. W nust therefore exam ne the uses described to us,
as being permtted in an OS zone, in order to determ ne whether
they | eave viable economc uses to private property owners. In
doing so, we are acutely aware that, when the OGS classification was
created, it was not designed to be inposed upon private property,
but upon public property or community (community associations')
property.

Earlier, we reiterated the uses stated in Article 28 and Judge
WIllians's opinion. As we previously noted, neither party has
chal | enged Judge WIllians's findings in that regard. The uses that
Judge WIllians stated were perm ssible in the OS zone were general
recreational uses that preserve the natural environnment, conserva-
tion uses, structures for the maintenance of the natural environ-
ment, farmng, or nurseries, nonresidential structures including
barns, stables, and kennels, nonprofit canps, and tenporary
structures for boating, swimmng, fishing, hunting, golf courses,
ice skating, nature study, picnics, play areas, and the Ilike

Additionally, the hearing officer, Robert WIcox, as pertinent

here, opined that it could be used for a "public beach,” "rights of
ways, " "piers and ranps,” and "al coholic beverage uses as ancillary
to permtted uses." As noted earlier, appellants concede that an

CS classification "permts no devel opnent. "
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As we have indicated, the uses permtted in OS5 zoned districts
do not include any viable economc uses — nor were they, as
proposed, intended to include viable econom cal comrercial or
residential uses, except as accessories to an already existing
residential use. There is no existing residential use in the
instant case. Additionally, as we have indicated el sewhere, the
classification was not generally intended for privately owned
property in the first instance, unless that property was community
property, intended to be reserved by that comunity for recreation-
al purposes.

The instant property is neither public nor comunity property.
It is purely private property, irrespective of the w shes of
nei ghboring property owners. Even the special exception provisions
contained in the OS classification are limted to a consideration
of public utility structures and uses. Sinply stated, the OS
classification was not intended to be inposed upon the property at
issue in the first instance. The current desires of a plebescite
of nei ghboring owners cannot alter the intended purposes of the
cl assification.

Mor eover, the area sought to be rezoned was just over three
acres in size and was |located at the entrance to a developnent. In
fact, it is virtually surrounded by the devel opnent that itself
apparently contains thousands of lots and units zoned R5 —the
classification sought by appellee. Across the street, on the only

side not surrounded by the developnent, is a shopping center.
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Wthin the general boundaries of the developed area is a fire
station that appears to abut on the subject property. Access to
the property is restricted. W hold that none of the uses
permtted in the OGS classification afford to appell ee any viable
econom ¢ use of the subject property that would avoid the inperm s-
sible taking of appellee's property w thout just conpensation. In
summary, the statutory schenme, which may or may not be constitu-
tional when applied to the types of property to which the zoning
classification was intended to apply, permts, in this specific
classification aberration, no economcally viable use. It is an

unconstitutional regulatory taking.?2®

As early as 1950, the Court of Appeal s opined, in Hoffmanv. Mayor

of Baltimore, 197 MJ. 294, 307 (1951), involving a |ess egregious

factual situation than the present case, in respect to the
exi stence of a buffer zone between commercial and residential uses,
t hat

the only tangi ble reason given in support of
the board's mnority veto is the establishnent
of a "buffer" to protect the residences on
Maude Avenue. This is no nore lawful in
original zoning than in re-zoning.

26 W\ have acknow edged the survival of the Muglerv.Kansas | i ne
of cases (as indicated in Lucas) in respect to nuisance
regulation. There is no indication in the record that the
requested rezoning in the case subjudice i nvol ves nui sance princi -
pl es.
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The Court noted, referring to Chaytv. Maryland Jockey Club, 179 Ml. 390,

395 (1941):

Property owners in a Residential district
cannot create a "no man's |land" at the border
of their own district by forbidding one prop-
erty owner in an adjoining district from
maki ng any use at all of his property, or any
use for which it is "peculiarly suitable"

197 md. at 301.
In the case at bar, Judge WIIlians opi ned:

A lack in public school facilities is the
primary reason recited by the Board for its
denial. Wile the provision of public facili-
ties is a legitimate concern of the County,
the burden of providing adequate schools is
di sproportionately placed upon Cape Corpora-
tion when residential use is denied to them
while being granted to its neighbors. Most of
Cape St. Claire is zoned R5-residential. I n
effect, the County is mandating a restrictive
use on Cape Corporations' property so as to
afford neighboring Cape St. Caire residents
nmore enjoynent in their exploitation of the
forbi dden R5-residential use. The County at-
| arge nmust bear the burden of providing ade-
guat e schools, not the Cape Corporation. See
First English Church, 482 U. S. 304, 318-319[, 107 S.
Ct. 1278, 2387-88] (1987). Deni al  of
Appel lant's rezoning request on the basis of
publ i c school inadequacy constitutes an uncon-
stitutional taking.

. . . Wile the County's school criteria
fulfills a legitimte State objective, the
Board has placed a disproportionate burden
upon the Cape Corporation in neeting the
objective by failing to pay just conpensation.
For this reason alone, the Board's denial is
unconstitutional. See Nollan v. California Coastal

Commin, 483 U.S. 825[, 107 S. Ct. 3141] (1987)
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(hol ding that where a public easenent is found
to "substantially advance" a "legitimte state
interest", the State's power of em nent domain
nmust be exerci sed and just conpensation paid).
[ Footnote omtted.]
Under the circunstances of the instant case, we agree wth

Judge WIlianms's conclusion. Wen the statutory schenme here
present, i.e, the Adequacy of Facilities Odinance conbined with the

rezoning requirenments of the Code's zoning regulations, is used to
deny upzoning froma zoning classification that, as applied to a
specific property, permts no viable economcal uses of the

property, the schene, as applied to that specific property,
constitutes an inperm ssible regul atory taking, i.e, an unconstitu-

tional taking that requires just conpensation. As applied to the

subj ect property now zoned OGS, the denial based, as it was, solely
upon i nadequate school facilities was arbitrary and illegal, ie,

unconstitutional. W shall affirmJudge WIllians's findings.
Judge WIllians did not, and we shall not, extensively address
t he Board' s afterthought nusings upon what future probl ens appell ee

m ght have conplying with critical area regulations if the rezoning
were granted. The Board's dictum that a density of five units m ght
not be conpatible is just that —dictum. The Board's determ nation

was based solely upon the inadequacy of school facilities.

Moreover, the Critical Area Conmm ssion had no objections to the

rezoning. W noted, in Northv.&. Mary'sCounty, 99 Ml. App. 502, 507

cert. denied, 336 Md. 224 (1994), that the Critical Area Commi ssion's
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i nvol venent in | ocal zoning matters was grounded in Maryl and Code
(1990 Repl. Vol.), 8 8-1812(a) of the Natural Resources Article,
whi ch confers upon the chairman of the Comm ssion standing to
appeal zoning decisions. In the case sub judice, not only has
Chairman North, and thus the Comm ssion, not appealed Judge
WIllianms's decision, it, at the admnistrative level, by letter,
did not object to the rezoning. W do not address the critical
area aspects of the application further because, as the trial court
opi ned, the Board did not base its denial upon the critical area
regul ati ons. Moreover, the actual uses appellee nakes, or attenpts
to make, may yet involve critical area review If that review
rai ses questions of constitutionality, it may then be subject to
judicial review That issue was not sufficiently raised bel ow, and
we shall not raise it here. M. Rule 8-131(a). W note, as we did

i n Offen and subsequent cases, that the critical area statutory

framework was carefully crafted to sustain constitutional attack by
reason of its provisions providing, at |least as stated, relief. It
remains to be seen whether the critical area statutes are being
applied in a constitutional manner. That issue, however, is best

left for a different case.

We would be remiss if we did not note that our holding, ie,
that the statutory schene, asappliedintheinstant case, where the existing zoning is

OS is unconstitutional, is limted to the instant case. W hol d

that, when applied as it was here, to OS-zoned private property
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with no existing residential wuses, it is unconstitutional. I n
ot her cases involving other classifications, existing uses, or
ot her circunstances, the sane statutory schene may or may not be
constitutional. W perceive that, if the present zoning of a
subj ect property is other than OS and permts sone viable residen-
tial or reasonable commercial use, the statutory schene as applied
to those types of properties may withstand "takings" scrutiny.

In the present case, it does not.
We concl ude by noting what the Suprene Court said in Dolan:

We see no reason why the Takings C ause of the
Fifth Arendnent, as nuch a part of the Bill of
Rights as the First Amendnent or Fourth Anmend-
ment, should be relegated to the status of a
poor relation in these conparabl e circunstanc-
es.

_U.S at ___, 114 S. . at 2320.
JUDGVENT AFFI RVED; COSTS TO BE

PAI D BY APPELLANTS. 2/

21 Appel | ants argue that appell ee has not exhausted admi nis-
trative renedies, i.e, sought a permt or special exception. A
property owner is not required, under exhaustion theories, to
apply for a permt that is prohibited. Additionally, appellee's
option to apply for a special exceptionis limted to an
application to operate a public utility or to apply for a permt
that he cannot get. |In respect to variance law, the only thing
uni que about this property is its zoning classification. The
evi dence indicates that, but for that classification, it would be
buil dable. Neither the courts of this State, nor, as far as we
know, the courts of other states, have held that a m staken
zoning classification satisfies the first prong analyss of the
vari ance process. For obvious reasons, the problens caused by
m st aken zoning classification are intended to be addressed by
correcting the classification —not the obtention of variances

(continued. . .)



21(...continued)
fromit based upon the m st ake.

A property owner is not required to exhaust futility in
order to respond to an exhaustion of renedies argunent. |n any
event, the inadequacy of school facilities statute would prohibit
the i ssuance of any permts, exceptions, or variances. (W note,
additionally, that the granting of variances are rarely upheld.)

See Cromwell v. Ward, 102 Md. App. 691 (1995).



