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On July 13, 1992, the O fice of Planning and Zoning (OPZ) for

Anne Arundel County refused to issue Sterling Homes Corporation
(appellant) a permt to construct a marina bathhouse and parKking
| ot (Bathhouse Permit) on three waterfront acres contiguous to a
pl anned community called Stoney Beach. The proposed bat hhouse and
parking lot were to be foll owed by the conpletion of a commerci al
marina on the three acres. Appellant filed an appeal from this
decision with the Anne Arundel County Board of Appeals (the Board)
on August 10, 1992. After five days of testinony, the Board
refused the permt, holding that OPZ properly denied the Bat hhouse
Permt and that conprehensive rezoning had occurred before
appel l ant was able to obtain a vested right in its proposed use of
the site. Appellant appealed this decision of the Board to the
Circuit Court for Anne Arundel County. On August 1, 1996, the
circuit court (Robert H Heller, J.) issued a thorough Menorandum
Opinion and Oder affirmng the Board' s decision. Appel | ant
appeals fromthat judgnent, presenting a single question for our
review, which we rephrase:

Did the circuit court legally err in affirmng

the decision of the Board to deny appellant's

permt application?

W hold that the circuit court commtted no error.
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FACTS

In 1984, appellant, through its engineering firm applied for
approval to subdivide a sixty-acre parcel of waterfront property
upon which it would construct the townhone community of Stoney
Beach. At the tine, fifty-seven acres of the |and were zoned R15,
a classification that permtted lowdensity nulti-famly dwellings.
The remaining three acres were zoned MA2, which would allow a
| ight-use comercial marina. The subdivision application consisted
of sixteen plats; fifteen plats covered the R15 area (residential
site), and the remaining plat covered the MA2 area (nmarina site).
The prelimnary plan showed 461 townhones on the residential site.
Pl at sixteen, covering the nmarina site, contained a notation that
it was a "Reserved Parcel —Zoned MA-2." It contained no details
about a marina. It did contain a notation that "Any future
construction with this Parcel wll be subject to review and
approved by the Ofice of Planning and Zoning." Likew se, neither
a Septenber 1985 traffic analysis report, nor the Chesapeake Bay
Critical Area reports prepared by appellant in April 1985,

nmentioned a comercial marina on the site.! The circuit court nade

1 The circuit court noted that a Critical Areas Report
(CAR) dated April 24, 1995 nentioned a "potential marina,” but did
not specify a potential comrercial marina, a significant difference
wi thin the Code.

ANNE ARUNDEL COUNTY CODE (A A.CC), art. 28, § 1-110
di stingui shes between a “commercial marina” and a “conmunity
marina”:

§ 1-110. Sane —“Marina”.
(continued. . .)
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"Reserved Parcel,"” in the context of the Anne Arundel County Code,
"is a reference given to a property that is not approved for a
bui l di ng parcel in conjunction with a subdivision.” According to
Ward, such a notation is given in order that an unplanned parce
included within a subdivision application may have sone type of
designation, wthout indicating any future plans for the site.
Ward explained, "[When property is submtted for subdivision
review, the entire property has to be shown in one formor another.
W can't just |eave a piece of the property hanging out there for
| ack of a better term™"?

David Thal er, an engineer, testified for appellant that the
notation "reserved parcel” neant that the marina site was reserved
for future MA2 use, which would include a comercial marina.?
Sterling Leppo, appellant's president, testified that he understood
the notation to nmean that the marina site was reserved for a
comercial marina use at sone future date. Appellant al so argues

that, at the tinme of the review of the subdivision plans, Ward knew

2 The record does not indicate whether Ward based his
opi nion on the neaning of “Reserved Parcel” on a specific section
of the Code; it appears that Ward was offering his interpretation
of the policy followed by Anne Arundel County in designating
parcels as “reserved.” Ward distinguished a “reserved parcel” from
a “reservation,” which is defined in AACC art. 26, 8 1-101(44)
as “the assignnent by a subdivider of land to be held by the
subdivider to a future tine for a specified use and no ot her use.”

3 Thal er equated the notation “Reserved Parcel” with a
“reservation” under A ACC art. 26, 8 1-101(44), an equation Ward
di sputed as not reflecting County policy.
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t hat appell ant planned a commercial marina on plat sixteen. Ward
testified that he told Ken Col bert, an engi neer for appellant, to
"either show a plan for the marina so we can include it in the
subdi vision, or set it up as a reserve parcel, which would defer
submttal of any developnent plans on those areas until the
devel oper knows exactly what he's going to do within that area.”
Ward also testified, however, to his recollection that Leppo
i ntended to defer any action on the marina site until "sone tine in
the future."”

Appel lant's final subdivision plats were approved by OPZ in
Novenber 1985, and recorded. Appellant then began construction of
the community, which it maintains was to proceed in four phases.
The first phase included the construction of the infrastructure for
all portions of the property and the construction of sonme of the
townhomes. The second and third phases included the construction
of nost of the hones in the mddle of the property. According to
appellant, the marina was to be conpleted during the |ast phase,
when there woul d be sufficient financing and built-in demand from
al ready occupi ed hones to conplete it and the | ast 128 residences.
At the tinme of final plat approval, appellant did not pay the fees
required for comrercial devel opnent and did not obtain a sewer and
water allocation for the marina site.

The OPZ refused to issue construction permts until appellant
obtained all of the necessary public works agreenents. Allegedly

del ayed by litigation over the ownership of the nmain access road to
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the property —ownership that appell ee denied —appellant waited at
| east a year before obtaining a declaratory judgnent in the circuit
court that appellee owned the road. That judgnent was issued in
Decenber 1986.

I n Novenber 1986, Anne Arundel County began the process of
rezoning the entire county. In March 1987, the County rel eased a
map i ndi cating the proposed zoni ng changes, including the proposed
rezoni ng of appellant's property fromRLl5/ MA2 to R5, a | ess dense
usage residential classification that, the Board and the circuit
court stated, would support a community-owned marina (by speci al
exception), but not a comrercial marina. Appel l ant' s counse
objected to the proposed rezoning in April and Decenber 1988, and
January 1989, to no avail. The Council passed the zoni ng ordi nance
on July 19, 1989, and gave final approval on July 28. The rezoning
went into effect on Septenber 11, 1989.

On March 20, 1987, two and one-half years before the rezoning
went into effect, OPZ issued a grading and construction permt for
appel lant's property. The permt covered the entire sixty-acre
property, including the marina portion, and allowed appellant to
construct bul kheads and revetnments al ong the shoreline to support
the grading work. The circuit court accepted, arguendo, that
appel l ant conpl eted the follow ng work before the effective date of
the rezoning: construction of 1,600 |lineal feet of bul khead and

360 feet of waterfront revetnent on the residential site,
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construction of sedinent control devices and 120 feet of revetnent
on the marina site, conpletion of seventy-eight townhones on the
residential site, and road inprovenents and a sewer punping station
to service the devel opnent. In 1988, appellant also repaired
existing pilings at the marina site, replaced deckboards and
stringers, and began |easing boating slips to the public.*
Appel l ant al so began narketing the developnent as a townhone
community with a comercial marina. As part of this effort,
appel l ant displayed a |large drawing of the future marina in its
sal es office.

On April 14, 1989, appellant applied for a permt for
additional grading on the marina site; on July 14, 1989, it applied
for a building permt to build a bathhouse and a parking |lot on the
site (the Bathhouse Permt), the denial of which is the subject of
this appeal. On July 28, the day the rezoning received fina
approval fromthe County Council, OPZ sent appellant a nmenorandum
noting the legal inpact of the zoning change, inform ng appellant
that it could conplete its residential devel opnment under the old
R15 zoning, but that the marina site would be covered by the new
zoni ng unl ess appellant obtained a permt and began substantia

construction by the effective date of the rezoning.

4 Appel I ant does not indicate —and we are unable to find
—how many slips were rented during this period. The Board noted
t hat appellant did not obtain a use and occupancy permt and did
not collect slip tax during this period.
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Appel | ant argues that, at the tinme of the July 28 nmenorandum
it believed that it had applied for all the necessary permts.
Appel l ant al so maintains that, until the OPZ proposed the eventual
downzoni ng, the County never indicated that any permts other than
t he Bat hhouse Permt and the additional grading permt were needed
to conplete construction of the commercial nmarina. Appel I ee' s
position before the Board and the circuit court was infornmed by
A ACC art. 28, 88 5-110 and 5-111. These sections |list the uses
permtted as permtted uses and as special exception uses,
respectively, in areas designated as MA2-Commercial Marina
District. Nei t her bat hhouses nor parking lots are listed as
permtted principal uses in these sections. Article 28, § 10-
106(d), governing accessory structures, states that an accessory
structure may not be built without a principal structure. Thus,
according to appellee, OPZ could not have issued the Bathhouse
Permt alone; appellant first would have had to obtain a permt for
a use permtted under 8 5-110, such as piers.

On August 2, 1989, OPZ wote to appellant that the marina site
was not a legally subdivided |ot and that appellant woul d have to
go through the subdivision process in order to develop the site.
Appel lant assails this claim as an unfounded delaying tactic,
deliberately calculated to prevent appellant from vesting its
rights under the MA2 classification for the marina site before the
rezoni ng took effect. Appellant clains that appellee admtted at

the Board hearing that the lot had been legally subdivided all
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al ong. Nevert hel ess, appellant maintains that, in the tine
remai ni ng before the rezoning took effect, it attenpted to create
a new adm nistrative plat that would satisfy OPZ's requirenents for
a legally subdivided lot. It failed.

After the rezoning went into effect, appellant continued its
efforts to construct the commercial marina while waiting for
approval of the Bathhouse Permt. Appellant obtained various State
and federal permts, conpleted and sold nore townhones, and nade
nmore i nprovenents to the property. On July 13, 1992, three years
after appellant applied, OPZ formally denied the Bat hhouse Permt.
Appel | ant appeal ed that decision to the Board.

The Board reviewed the permts for mass grading, bul kheadi ng,
and revetnment conpleted under the grading permt that was issued,
and found that these actions did not operate to advise the
nei ghborhood as to the intended use of the MA2 tract as a
commercial marina. Thus, appellant's rights under that use did not
vest before the effective date of the rezoning. |In addition, the
Board deni ed the Bat hhouse Permt as an inproper application for an
accessory use permt in the MA2 zone, made before appellant had
obtained permts for a pier and boatslips.

The circuit court affirmed the Board' s application of existing
Maryl and | aw, finding that substantial evidence existed to support
the Board' s finding that appellant's rights to develop the marina

site had not vested before the rezoning. The court al so declined



- 10 -

to adopt as Maryland law the New York decision of Schoonmaker
Hones-John Steinberg, Inc. v. Village of Maybrook, 576 N Y.S. 2d 954
(App. Dv. 1991), which stated that devel opnent rights to a parce

may vest if that parcel is part of a common schene of devel opnent.
Addr essi ng appel lant's argunent that the Board failed to consider
whet her the County shoul d be estopped fromdenying the permts, the
court concluded that the evidence was insufficient to support a

zoni ng estoppel claim

DI SCUSSI ON

St andard of Revi ew

The decisions of an admnistrative agency will be affirnmed on
appeal if they are supported by substantial evidence and are not
arbitrary, capricious, or unreasonable. Supervisor of Assessnents
v. Peter & John Radio Fellowship, Inc., 274 M. 353, 355 (1975).
The definition of "substantial evidence" was di scussed in Board of
County Commirs v. Qak Hill Farms, Inc., 232 M. 274 (1963), in
whi ch the Court of Appeals stated that

substantial evidence [has] been held to nean

nore than a scintilla and . . . such evidence
"as a reasonable m nd m ght accept as adequate
to support a conclusion . . . and enough to

justify, if the trial were to a jury, a
refusal to direct a verdict .

ld. at 280 (quoted source omtted).
In addition, a zoning authority nmust properly construe the

controlling law. Unerley v. People's Counsel, 108 M. App. 497
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503, cert. denied, 342 M. 584 (1996). Qur reviewis confined to
whet her 1) the agency recogni zed and applied the correct principles
of |law governing the case, 2) the agency's factual findings are
supported by substantial evidence, and 3) the agency applied the
law to the facts reasonably. Evans v. Shore Comuns., 112 Ml. App.
284, 299 (1996). In our consideration of the last stage of
anal ysis, we accord great deference to the agency and ask nerely
whether a reasoning mnd could reasonably have reached the
concl usion reached by the agency. | d. Because we shoul d not
substitute our own judgnent for the expertise of the agency from
whi ch the appeal is taken, see O Donnell v. Bassler, 289 MI. 501

509 (1981), we may not uphold an agency's decision "unless it is
sustai nable on the agency's findings and for the reasons stated by
the agency."” United Steelworkers of America, Local 2610 v.

Bet hl ehem Steel Corp., 298 Md. 665, 679 (1984).

Finally, our analysis is infornmed by the foll ow ng passage
witten by the Court of Appeals in Penberton v. Montgonery County,
275 Md. 363, 367-68 (1975), as it reviewed a Board of Appeals
determ nation that a permt was granted for a project, that
substantial construction had begun under that permt, and that the
construction was begun in good faith:

Since these three questions, which are either
clearly factual or at |east m xed questions of
law and fact, have been answered at the
adm nistrative level prior to this matter

reaching the courts, our function, as was al so
true of the circuit court, is not to
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substitute our assessnment of the facts for
those of the Board as they relate to these
i ssues, but nerely to evaluate whether the
evidence before the Board was "fairly
debat abl e" such that a reasoning mnd could
reasonably have reached the sane result as did
the admnistrative agency wupon a fair
consideration of the factual picture painted
by the entire record before that body.

A

Appel l ant rests its argunent entirely on the |aw of vested
rights and does not challenge the Board's conclusion that the
Bat hhouse Permt, as an accessory use, could not have issued before
a permt for a permtted use. We therefore do not review this
finding by the Board, but confine our discussion to an anal ysis of
whet her appel | ant obtai ned vested rights to a comercial marina.
Mb. RULE 8-504(a).

The doctrine of vested rights is predicated on the | egal
theory that an owner who obtains a lawful permt, comences to
build in good faith, and conpl etes substantial construction on the
property, wins the right to conplete the construction unaffected by
a subsequent change in the zoning regul ations. Prince George's
County v. Equitable Trust Co., 44 M. App. 272, 278 (1979). I n
Ri chnond Corp. v. Board of County Commirs, 254 MJ. 244 (1969), the
Court of Appeal s expl ai ned:

In Maryland it is established that in order to

obtain a "vested right" in the existing zoning
use which will be constitutionally protected
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agai nst a subsequent change in the zoning
ordi nance prohibiting or limting that use,
the owner nmust (1) obtain a permt or
occupancy certificate where required by the
applicable ordinance and (2) nmnust proceed
under that permt or certificate to exercise
it on the land involved so that the
nei ghborhood nmay be advised that the land is
bei ng devoted to that use.

ld. at 255-56. This principle was restated in Rockville Fuel &

Feed Co. v. Githersburg, 266 Md. 117 (1972), as foll ows:
Such a "vested right" could only result when a
lawful permt was obtained and the owner, in
good faith, has pr oceeded wth such
construction wunder it as wll advise the
public that the owner has made a substanti al

begi nning to construct the building and comm t
the use of the land to the perm ssion granted.

ld. at 127; Sykesville v. Wst Shore, 110 Md. App. 300, 315 (1996).
We examne the Board's application of both prongs of the

Rockville Fuel test to the facts of appellant's case.

It is undisputed that appellant never obtained a permt for
the construction of a commercial nmarina. Appellant also did not
obtain a permt for the construction of additional piers and
boat sl i ps. The permts that appellant requested in 1989, the
second marina grading permt and the Bathhouse Permt, were not
gr ant ed. Nevert hel ess, appellant relies upon the opinion of the
Court of Appeals in Penberton to argue that the initial grading

permt issued on March 20, 1987 (grading permt) is sufficient to
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satisfy the first part of Maryland's vesting test.® That permt
al  owed appellant to construct initial grading of the entire sixty-
acre property, and to construct revetnents and bul kheadi ng al ong
the shoreline in both the R15 area and the MA2 area.

I n Penberton, the Court explained that the requirenment of a
valid permt should not be so narrowly construed as to require that
a permt be issued for the final structure per se. |In that case,
the petitioner had applied for a special exception to construct a
gasoline filling station. The county granted the special exception
on the condition that the petitioner conply wi th MNTGVERY CoNTY CODE
8§ 111-32(c) (1955), which specified that permssion to erect a
buil ding woul d be valid for one year, "during which tine a buil ding
permt for such erection . . . must be obtained and the erection

started.” Penberton, 275 Ml. at 366. On the last day of the
twel ve-nonth tinme period, the petitioner obtained a permt for the
construction of a retaining wall, the first step in building the
filling station. |d. at 367. In upholding the Board's decision
that the retaining wall permt was a "building permt for such
erection,"” the Court reasoned that
"a building permt" does not necessarily
translate into a permt only for a building as

such. I ndeed, if a "building permt" for a
swiming pool project, for instance, were

5 Appel | ant abandons any claimthat any other permts it
obtained satisfied the first part of the Rockville Fuel test
Consequently, we shall consider the March 20, 1987 nmass gradi ng and
revetnment permt only.
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required, the needed permt could be for the
pool itself and not necessarily for a
bat hhouse buil di ng bei ng erected nearby. And
so, in this case, a "building permt" allow ng
commencenent of a service station project can
be a permt for the construction of a portion
of that project such as the foundation or
retaining wall and it is therefore not
limted, as the appellant insists, to a permt
for the erection of a building; a gasoline
station is, after all, probably nore vitally
conprised of the punps and the underground
st orage tanks.

Furthernore, in the Board's view, "the
retaining wall was an indispensable part of
the support of the gasoline station building
made necessary because the site slopes sharply
to the rear of the lot," and, therefore, the
retaining wall permt was part and parcel of
the permt for building the station, it being
i nextricably connected to that erection.

ld. at 368-69. Utinmately, the Court deferred to the expertise of
the Board, quoting fromthe Board' s opinion:

"Since every building mnust begin
with a foundation, common sense
i ndicates that obtaining a permt to
begin where one nust begin, i.e.,
with a foundation, is sufficient to
satisfy the requirenents of Section
111- 32. The applicant [ (Exxon)]
woul d have had to start construction
with the foundation regardl ess of
the kind of building permt first
obtained. A foundation permt is a
building permt, since it IS
sufficient to allow the start of
construction under the provisions of
t he code and under the practices of
the office of Building Inspector and
the construction industry."”

This finding by the Board, as to the existence
of a construction permt within the requisite
twel ve-nonth  peri od, is based upon a
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foundation of evidence which is at |east
"fairly debatable,” and, therefore, we cannot
disturb it.
ld. at 3609.

Contrary to appellant's contention, Penberton does not conpel
the conclusion that the Board' s determnation that appellant failed
to satisfy the first prong of the Rockville Fuel test was not
"fairly debatable.” Penberton cannot, of course, stand for the
principle that any work perfornmed under any type of permt wll
qualify as a permt for any subsequent construction performed on
the sane property. In fact, the Court's rationale in that case
turned upon the permt at issue being for the construction of a
retaining wall that was "inextricably connected" to the gasoline
station building because "a gasoline station is, after all,
probably nore vitally conprised of the punps and the underground

storage tanks," the construction of which required a retaining wall
at one end of the property. Penberton, 275 M. at 368-69.

The need for a denonstrated, inextricable connection between
the permt granted and the ultimate erection, in order for the
permt to be deened to neet the first requirenent for the vesting
of rights, rests, in our opinion, upon nore than nerely an
obj ective extrapolation of the steps from permt to project
conpletion. At its fundanental l|level, the grant of a permt for

any part of an erection, at |east when that part is as prelimnary

in nature as grading and revetnents, presupposes that the zoning
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authority is aware of the nature of the ultimte erection, or end-
unit. A permt is, after all, a grant of perm ssion by the zoning
authority; it would be profoundly illogical to conclude that,
al t hough actual perm ssion nust be granted to begin to erect a
structure, the perm ssion granted extends automatically to the
construction of the end-unit even in cases when the evidence does
not establish that the zoning authority contenplated the erection
of the end-unit inits initial grant of permssion. |If this were
t he case, then any permt for any kind of construction, regardless
of the existence of actual or constructive know edge on the part of
the zoning authority of the nature of the end-unit, would satisfy
the first prong of the vesting test. Such a result would vitiate
the need for permssion in the first place.

Moreover, the twin requirenents for vesting —a valid permt
and actual, recogni zable construction — though separate
requi rements, cannot be divorced fromeach other entirely. The |aw
in Maryland on vesting is particularly stringent as to the latter
requi rement —for property rights to vest, any construction under
the permt nust be recognizable to a reasonable nenber of the
general public as the construction of the end-unit, not nerely to
a reasonabl e building inspector. Prince George's County v. Sunrise
Dev. Ltd. Partnership, 330 M. 297, 314 (1993). Part of the
rationale for such a high threshold is certainty that the public

can recogni ze that a new zoning law is not being violated. Id.
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In addition, the work nust have been comenced "with the
intention and purpose then forned to continue the work until the
conpletion of the building.” Steuart Petroleum Co. v. Board of
County Commirs, 276 Md. 435, 444 (1975) (quoting Rupp v. Earl H.
Cline & Sons, Inc., 230 Md. 573, 578 (1963)). To inpose these high
hurdl es of substantial comencenent and good faith intent to
conplete the project (neasured at the tinme of comrencenent), only
to inpose a very low hurdle for satisfaction of the first
requirenment of obtaining a permt, wuld be inconsistent,
especi ally considering the conpl enmentary purposes of the two prongs
of the Rockville Fuel test —obtaining official permssion for
construction and then ensuring that the public wll be aware of
this permssion (by virtue of substantial construction at the tinme
of the downzoni ng).

When a zoning authority issues a permt with no know edge of
the nature of the end-unit, the premse for the second prong
col | apses. Put another way, we nay state the rule as the Court of
Appeal s did in Rockville Fuel, 266 M. at 127, when it said that a
vested right only resulted when the owner "has proceeded with such
construction under [the permt] as wll advise the public that the
owner has made a substantial beginning to construct the building
and commt the use of the land to the perm ssion granted.” 1d.
(enmphasis added). This statenment by the Court nakes it clear that

t he "perm ssion" contenplated by the vesting test is permssion to
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construct the end-unit, and that the second prong requires that the
owner meke a "substantial beginning" in this direction. Seen in
this light, Penberton stands for the proposition that such
permssion to construct the end-unit may be inplied by a permt to
construct an erection that is integral to the end-unit. As noted
supra, the Court in Penberton sinply was not confronted, as we are,
with the question of whether the zoning authority was actually
aware of the nature of the proposed end-unit.

It follows from the nature of the challenge to zoning
authority that the property owner seeking to challenge the
downzoni ng bears the burden of establishing actual or constructive
perm ssion® for the end-unit. “An appellate court nust apply the
law in effect at the tinme a case is decided, provided that its
application does not affect intervening vested rights.” O Donnell,
289 Ml. at 508. Accordingly, one claimng that a downzoning
violates vested rights bears the burden of establishing the
existence of a lawful permt, Rockville Fuel, 266 M. at 124
because he or she is challenging the lawin effect at the tinme the

case i s decided. See County Council v. District Land Corp., 274

6 O course, should the property owner, when applying for
a permt or when otherw se comunicating with the zoning authority
prior to the issuance of a permt, clearly indicate that the
request for a permt is but a step in the chain for the
construction of the end-unit, then knowl edge by the zoning
authority may be inplied, for no | andowner should be deprived of
constitutional rights because of a mstake made by the zoning
authority.
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Md. 691, 702 (1975) (rezoning is "entitled to the sane presunption
of correctness as that enjoyed by an original zoning, and persons
attacking the correctness of the classification have a heavy burden
in overcomng the presunption of its validity."). In Penberton
this burden was not an issue, for although the permt issued was
only for the construction of a retaining wall and did not nention
the filling station, actual perm ssion was not disputed; the zoning
authority in that case had conditionally approved the eventua
construction and operation of an automobile filling station.
Penberton, 275 MI. at 366.

Qur conclusion gleans further support from Steuart Petrol eum
In that case, the appellant argued that it had acquired a vested
right to build an oil refinery in part because it had obtained a
permt for a warehouse and shop storage building, which it
considered a part of an integrated refinery project. St euart
Petroleum 276 Ml. at 442. The Court of Appeals concl uded that
this portion of appellant's vested rights argunent was "l argely
negat ed" because it conceded that "the warehouse buil ding coul d be
used for other purposes in the event that the refinery was not
built.” 1d. Moreover, the Court explained, neither the
applications for permts to construct the warehouse buil ding, nor
the site plan filed in support of them contained any reference to
the ultinmate refinery project. 1d. Thus, although it did not say

so explicitly, the Court clearly indicated that the permts granted
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for the warehouse were not "permts" for a refinery that satisfied
the first prong of establishing vested rights; this decision rested
on a lack of evidence that the warehouse and refinery were, in
fact, an integrated project.

In the case sub judice, the end-unit, or final contenplated
erection, according to appellant, was a 120-slip commercial marina,
with 210 |inear feet of bul khead and seventy feet of "stone fl anked
protection.” There was to be a parking lot and a bathhouse.
Appel lant intended to fill in .25 acres of wetland for a mnor road
crossing. There would be a “turn-around” and room for the storage
of small rowboats. The Arny Corps of Engineers permt that
appel I ant obt ai ned was condi tioned on the construction of dockside
sewage punp-out facilities.

The March 20, 1987 grading permt, upon which appellant relies
for its vesting argunent, allowed nmass grading over the entire
property, and the construction of bul kheadi ng and revetnents over
the entire parcel, not just the marina site. The Board found:

[ T]he grading which occurred was for the
entire 60 acre site, including the R15 parcel,
which 1is approximately 56.7 acres. The
bul kheadi ng was for the R15 zoned section only
. . The revetnent was for an al nost equal
portlon of the R15 zoned property and the MA2
parcel .
The Board's conclusion that no "permt" was issued for the

construction of a comercial marina is "fairly debatable" and

supported by substantial evidence. Al though appellant and appell ee
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di sagreed over the neaning of the notation "Reserved Parcel —Zoned
MA-2" in the subdivision application, the Board inpliedly credited
the testinony offered by appellee over that of appellant's
wi t nesses, and decided that the notation did not nean that the site
was reserved specifically for a comercial marina.

A Septenber 1985 traffic analysis report did not address a
comercial marina. Although a Critical Areas Report dated Apri
24, 1985 nentioned a "potential marina," it said nothing about a
commercial marina, and the circuit court noted that it was repl aced
two days later with another report that deleted this reference. In
its place was a reference to a "fishing pier and boat |aunching
facility wwthin the MA-1 [sic] area.” The application for the
gradi ng and revetnents did not nmention a commercial marina. Three
letters from appellant's counsel to OPZ expressed appellant's
objection to the proposed rezoning. Two of the letters include
details on the grading, revetnent, and residential construction,
but make no nention of any plans for a comercial marina.
Appel lant did not pay permt fees for approval of a marina and

failed to obtain water and sewer allocation for a nmarina.”’

! A ACC art. 28, 8 5-106 states that all devel opnment in
an MA2 zone is subject to the site plan review process. When
appel l ant applied for the Bathhouse Permt, it also submtted a
site plan for approval. The application, however, was only for a

public utility (bathhouse) and the site plan submtted with it,
according to Ward, showed the proposed parking lot and confort
stations. Al though it showed a marina basin, the plan did not
i nclude any reference to piers or pilings, which Ward stated “woul d
normally be required if soneone was [sic] to submit a plan for

(continued. . .)



- 23 -

As appellant itself admts, the grading covered the entire
sixty acres and the bul kheading was necessary to support the
gradi ng operation. None of it was specific to the marina site.
Mark  Padel etti, appellant's Director of Engi neering and
Devel opnent, testified that the revetnent continued along the
residential portion of the property and into the marina portion,
and that mass grading took place all over the parcel so that there
woul d be very little grading to do later. Wtnesses for appellee
testified that they were unaware that appellant undertook the
grading operation in preparation for the construction of a
comercial marina; in fact, Ward testified that Colbert had told
hi mthat appellant intended to defer any action on the marina site
until "sone tinme in the future.”

The circuit court noted that appellant would have graded and
built bul kheads and revetnents to protect its residential property
from erosion, even if it had no intent to develop a comrerci al
marina. Appellant does not contest this statenment on appeal. In
addition, it seens fairly obvious that the grading that occurred
woul d have been necessary for any structure permtted in that zone,
not just a commercial marina. In this respect, this case is like

St euart Petrol eum because the grading work could have been used

(...continued)
construction of a marina.”
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for another project even if the comercial marina were never built.
Steuart Petroleum 276 Ml. at 442.

That the MA2 zone permts a conmmercial marina zone does not in
itself vest in appellant the right to devel op a commercial marina.
Ot her uses are permtted within this zone that do not involve a
120-slip comercial marina; for exanple, AA CC art. 28, § 5-110
allows, as permtted uses, swinmmng pools, tennis courts, and
restaurants. A ACC art. 28, 8 5-110(6),(8). A plain reading of
t he ordi nance does not reveal an absolute need to establish a pier
facility in an MA2 zone, although such a use is contenplated and
covered in the ordinance. The Board's decision that a valid permt
was never issued for the construction of a comercial marina is
fairly debatable and supported by substantial evidence. W wll
not disturb its judgnent.

As an alternative argunent, appellant asserts that appellee
should be equitably estopped from relying on the absence of a
separate marina permt because of appellant's good faith
understanding that such a permt was not required and because,
according to appellant, appellee falsely asserted that the marina
site was not subdivided. The doctrine appellant invoked in the
Board hearing and in the circuit court was that of zoning estoppel.
See Sycanore Realty Co. v. People's Counsel, 344 Ml. 57, 63 (1996)
("Zoning estoppel is the theory of equitable estoppel applied in

t he context of zoning disputes."”). Appellant's allegations inits
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brief, however, fail to state a claim for zoning estoppel that
woul d be recogni zed by the courts of Maryl and.

In Sycanore Realty, the Court rejected both the black-letter
version and a much narrower, "bad faith" version of zoning estoppel
as inconpatible with Maryland |l aw, focusing all future anal yses on
the vesting of property rights, absent sonme "still narrower theory
of zoning estoppel that nmay be conpatible with our vested rights
rule . . . ." 1d. at 69. 1In fact, the Court rejected the "bad-
faith" theory of zoning estoppel in the face of the appellant's
claim that the zoning authority had deliberately delayed the
appel l ant' s proposed devel opnent until new zoni ng had been enacted
that prohibited the devel opnent, facts simlar to the case sub
j udi ce. | d. It is clear that the facts of this case do not
support a "still narrower theory" of zoning estoppel than that

rejected in Sycanore Realty.?®

In addition to its failure to satisfy the first prong of the
vesting test, appellant fails to persuade us that the Board acted

arbitrarily when it concluded that appellant had not begun

8 In its argunent to the circuit court, appellant relied
exclusively on the theory of zoning estoppel to argue that its
rights vested notwithstanding OPZ's actions. The record reveals
that appellant also relied exclusively upon the “zoning estoppel”
facet of equitable estoppel in its argunent to the Board. Thus,
any ot her facet of equitable estoppel that may have applied in this
situation is not before us for consideration. See Mb. RULE 8-131(a).
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substantial construction on a commercial marina, the second prong
of the Rockville Fuel test. The nere expenditure of noney is not
enough to vest rights. See Rockville Fuel, 266 M. at 125-26.
Rat her, in order to obtain a vested zoning status, there nmust be
construction on the ground. Washi ngton Suburban Sanitary Commin v.
TKU Assoc., 281 Md. 1, 23 (1977). Converging |lines of cases, which
need no explication here, have culmnated in the test for
substantial ground construction that was pronounced by the Court of
Appeal s in Sunrise Devel opnent, 330 Md. at 314:

[We hold that, in order for rights to be
vested before a change in the law, the work
done must be recogni zable, on inspection of
the property by a reasonable nenber of the
public, as the commencenent of a building for
a use permtted under the then current zoning.

The Board concluded that "the grading, bulkheading, and
revetment construction would not have operated to advise the
nei ghborhood as to the intended use of the MA2 parcel as a
commercial marina." In holding the Board' s concl usion supported by
substantial evidence and fairly debatable, we are m ndful that the
Board conducted a physical inspection of the property as part of
its investigation. Integral to the Board's decision was the
extensive nature of the revetnents, bul kheads, and grading that
took place. W see no conpelling reason to overturn its concl usion
that such prelimnary work would not be recognizable by a

reasonabl e nenber of the general public as the beginning of a

commercial marina. See id. ("It is clear . . . that a theoretical,
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reasonably diligent building inspector is not the test of the
behol der. ™).

Appel l ant argues that the Board failed to consider the
installation of new deckboards and stringers on the existing pier,
the repair of existing pilings, and the lease of slips to the
public, when it decided that appellant's rights had not vested.
Furt hernore, argues appellant, the Board ignored the testinony of
Larry WIllianms, a resident of Stoney Beach and "a nenber of the
public,” that he had |earned about the planned marina one year
prior to purchasing his property. Finally, says appellant, the
public was notified of the intended use of the property by
appellant's marketing canpaign and by the large picture of the
conplete comercial marina in the sales office.

The testinony of WIIlianms, the marketing canpaign, and the
picture of the commercial marina in the sales office are irrel evant
to whet her a reasonabl e nenber of the public, upon inspecting the
property, could have recognized the work as the beginning of a
commercial marina. The test is objective, not fulfilled by one
person's testinony of his understanding of the property's function,
nor by a photograph of the eventual use displayed in a |ocation
renoved fromthe site of actual construction.® To interpret the

"reasonabl e menber of the public" test in this manner would not

o We do not inply that a photograph posted on-site would
fulfill the requirenents of Sunrise Devel opnent, any nore than a
phot ograph posted off-site. W need not reach this question,

however.
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further its underlying purpose —that the general public, upon
i nspection of the property, recognize that the new law is being
observed or enforced. Sunrise Devel opnent, 330 Ml. at 314.

We are simlarly unconvinced that we nust vacate the Board's
deci sion because it did not specifically nmention the use of the
existing pilings and the construction of new deckboards and
stringers, as well as the lease of slips to the public. First of
all, the lease of slips to the public is not "construction," and is
irrelevant to the issue of whether appellant's rights had vested in
the MA2 zone prior to the downzoning. |In addition, the repair of
exi sting pilings and the placing of new deckboards and stringers,
whil e arguably relevant to the issue of substantial construction,
is not sufficient to overturn the Board' s finding that substanti al
construction on the 120-slip commercial marina had not conmenced by
the time of the downzoning. Appel lant allegedly intended to
construct a new, 120-slip comercial marina, conplete with parking
| ot and bat hhouse. The leasing of the slips, by all indications
fromthe record, was a relatively small operation conducted by

repairing and utilizing limted facilities that already existed.®

10 As noted supra, appellant does not indicate —and our
review of the record did not reveal —how many slips were in fact
| eased in the late 1980's, or how prom nent the | easing operation
was. The record reveals that no use and occupancy permt was
obt ai ned, and no slip tax coll ected.

We al so note that appellant did not argue bel ow —and does not
argue here —that the |easing operation that it conducted before
the effective date of the downzoning qualifies as a nonconform ng

(continued. . .)
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Substantially different in scope and kind, the |easing operation
thus would not have notified the public that a |arge comrercia
marina was to be built, rather than a smaller operation or a
community marina, which is permtted by special exception in the
new zone, R5. At any rate, the issue is certainly "fairly
debatable,” and we think that "a reasoning m nd could reasonably
have reached the sane result as did [the Board] upon a fair
consideration of the factual picture painted by the entire record

before that body." Penberton, 275 MI. at 367-68.

B

Inits final argunent, appellant contends that we shoul d adopt
as Maryland | aw the "common schene of devel opnent” rule of vesting,
as set forth in the New York case Schoonmaker Homes — John
Steinberg, Inc. v. Village of Maybrook, 576 N. Y.S. 2d 954 (App. Div.
1991). In that case, a New York appellate court described the
"single integrated ©project theory" that <controls in that
jurisdiction:

Pursuant to that theory an owner m ght acquire
vested rights to a site where substantial

construction had not been undertaken where the
site is but a part of a single project and

10¢, .. conti nued)
use that appellant is entitled to continue. Appel l ant rests
entirely on its argunent that the |easing of slips contributed to
the “substantial construction” of the planned commercial marina
operation in a way that vests rights in appellant.
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wher e, prior to the nore restrictive
amendnent, substantial construction had been
commenced and substantial expenditures nmade in
connection with other phases of the integrated
project which also benefited or bore sone
connection to the affected site.
ld. at 956.

We need not decide whether to adopt Schoonmaker as Maryl and
law, for the facts of this case do not support its application.
Appellant failed to cite this case or nmake this specific argunent
to the Board, and so the Board had no opportunity to apply the | aw
of that case to the facts of this one. Nevert hel ess, the Board
cited Equitable Trust Corp. for its conclusion that appellant's
rights to develop the marina site wunder an MA2 zoning
classification did not vest because of the developnment on the
residential site.

In Equitable Trust Corp., we held that the right to devel op an
11. 2-acre parcel of |land was not obtained with the begi nning of
construction on a 0.8-acre parcel of adjoining |and. Equi t abl e
Trust Corp., 44 M. App. at 281-82. Although this portion of our
opinion interpreted specific statutory | anguage instead of the | aw
of vested rights, the principle was roughly the sane. W held that
the two sections of |and had been subdivided into two separate
parcels; there was no perceivable nexus between them and the

evidence did not indicate that the owner contenplated a use for the

remai ni ng | and. ld. at 282. We held, therefore, that the
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devel opnent on the 0.8-acre parcel did not preclude rezoning the
| arger parcel. Id. at 281-82.

The Board in this case applied Equitable Trust Corp. to the
facts of the case sub judice, referring to the "unbrella theory" of
Equi tabl e Trust. The Board stated:

Although in this case it is the |arger parcel
(56.7 acres) and not the smaller parcel (3.3
acres) which was devel oped, and al though the
devel oper had nmade previous reference to an

i ntended use of the parcel as a conmerci al
marina, this Board does not find that the MA2

zoned par cel vest ed because of t he
construction activity which occurred on the
R15 par cel

Thus, the Board inpliedly concluded that, under Equitable Trust
Corp., appellant failed to denonstrate a sufficient nexus between
the two parcels that would vest construction rights under the MA2
zone, even though it had nmade sonme previous reference to the
i ntended use of the marina site as a commercial marina. For the
same reasons for which we hold supra that no right to the MA2
zoning classification vested under Maryland's traditional vesting
theory, we find the Board's conclusion supported by substantia
evi dence on the record.

Furthernore, if the Board was not arbitrary in its decision
under Equitable Trust Corp., then the wevidence is surely
insufficient for appellant to obtain vested rights under
Schoonmaker, for we read Schoonmeker as requiring nore convincing

proof of a nexus between the two parcels than that inplied by
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Equi tabl e Trust Corp. |In Schoonmaker, the devel oper of a tract was
barred fromconstructing a desired nunber of garden apartnents by
a lowered density all owance enacted after the devel oper purchased
the land and incurred substantial expenses in connection with the
devel opnent . The devel oper had also constructed apartnents on
other areas of the tract before the |lower density all owance went
into effect. Central to the court's concl usion, however, were the
follow ng facts:

It is clear that petitioner acquired 55 acres

of land for devel opnent, proposed a single

overal | plan for all of the acreage,

communicated its intent for the proposed

project to the Village's Planning Board and

obtained final approval for its subdivision

pl at which was fil ed.
Schoonmaker, 576 N.Y.S.2d at 957 (enphasis added). The devel oper
had installed a roadway base and had constructed water, sewer, and
drai nage systens for the contested site. 1d.

In the case sub judice, the Board found little evidence that
appel l ant conmmunicated its intent to the OPZ, and cited anple
evi dence that OPZ was unaware of the intended expansive use of the
marina site. Appellant also never paid the fees to obtain sewer or
water allocation for the marina site, nuch |less actually
constructed the conplete systens there. For these and the many
ot her reasons detailed supra, we hold that the findings of fact

inplicit in the Board' s application of Equitable Trust Corp. would

prevent Schoonmaker from dictating the outconme of this case. W
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therefore find it wunnecessary to decide whether to adopt
Schoonmaker . We cone to the sanme concl usi on when consi dering the
ot her case cited by appellant, Eklund v. d ackamas County, 583 P.2d
567 (O. C. App. 1978). The O egon Court of Appeals in that case
hel d that a devel oper had acquired vested rights to extend a water
system to 108 hones free from the edict of a zoning authority
created after the devel oper had incurred the substantial cost of
installing the water systemto service all 108 homes. 1d. at 570-
71. The court concl uded:
The water system was built to serve the

entire subdivision and had been approved by

the State Health Division prior to creation of

the [zoning authority] in 1973. Al equi pnent

necessary to serve the residences to be built
in [the undevel oped portion of t he

subdi vision] was in operation. Only the
|ateral lines connecting the hones with the
existing water main wuld have to be
i nstal |l ed.

ld. at 571. O course, in the case sub judice, the gulf between
proposed use and existing use is wider than the nmere connection of
water lines. The Board inpliedly concluded that the |ink between
marina site and the residential site was tenuous at best; we do not

find this to be an unreasonabl e concl usi on. !

1 Appel | ant al so cites Hickory Point Partnership v. Anne
Arundel Co., 316 Md. 118 (1989) and Steuart Transp. Co. v. Ashe,
269 M. 74 (1973) for the proposition that "[t]he right of a
property owner to build under a common schene of devel opnent is
respected in Maryland." These two cases are inapposite. Hickory
Point expressly declined to decide any questions of property
rights. Hckory Point, 316 Ml. at 134 ("[Alny conflict between new

(continued. . .)
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regul ations and clai med Property R ghts cannot be resolved in the
abstract."). Steuart Transp. Co. dealt wth the enforceability of
restrictive covenants between private |andowners. There was no
di scussi on about zoni ng.



