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APPEAL AND ERRCR - Trial court’s failure to exercise revisory power
over a jury verdict was not an abuse of discretion.

CONTRI BUTORY NEGLI GENCE - The exi stence of disputed material facts
as to contributory negligence required the trial court to submt
the issue to the jury.

CONTRI BUTORY NEGLI GENCE - Abandoning the common | aw doctrine of
contributory negligence in favor of conparative negligence is for
either the legislature or the Court of Appeals.
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Appel l ant, Rose D. Stewart, appeals from a judgnent of the
Circuit Court for Prince George’s County entered in favor of
appel l ee, Hechinger Stores Conpany (Hechingers). On appeal,
appel l ant presents us with the followi ng issues, which we have
condensed and slightly reworded for both brevity and clarity:

l. Whether the trial court abused its
discretion in failing to exercise its
power to revise the judgnment and strike
the jury s decision that appellant was
contributorily negligent.

1. \Wether Maryland’ s common | aw doctri ne of
contributory negl i gence shoul d be
replaced by pure conparative negligence?

Finding no error, we shall affirm the judgnment of the circuit
court.
FACTS

According to the evidence produced at trial, on 14 Septenber
1991, appellant and her two sons were shopping at Hechingers in
Rockvill e, Maryl and. While her sons were having several keys
duplicated, appellant continued shopping near the front of the
store. When she noticed an enployee of Hechingers pulling a
“train” of nmerchandise carts into the store, she quickly stepped
back, fell over a box protruding from the bottom of a display
stand, and suffered severe injuries. Appellant contends that it
was necessary for her to step back, in order to avoid being struck
by the “train” of nerchandise carts. Exactly howthis “train” of

nmer chandi se carts was being brought into the store, and whether it

was necessary for appellant to step back to avoid being struck is
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the principal factual dispute here before us. At various tines,
appel l ant has said she was forced to junp back to avoid being hit
by the carts, because they were bearing down on her. She has al so
said the carts were so |aden with nerchandi se that she could not be
seen by the Hechingers enployee noving them According to
Hechi ngers’ enployee, he was slowy pulling the carts around a
corner, he and appellant |ooked directly at one another, and
appel l ant was in no danger of being struck by the cars.

Appel | ant subsequently filed a conplaint in the Crcuit Court
for Prince George’s County chargi ng Hechingers with negligence, and
seeki ng damages for the injuries sustained by her fromthe fall.
After a three day trial, the jury found that Hechingers had been
negligent, and that appellant had been contributorily negligent,
resulting in a judgnment for Hechingers. Acting pro se, appellant
noted an appeal, which we determned to be a notion asking the
trial court to exercise its revisory power, pursuant to Ml. Rule 2-
535. Accordingly, we dismssed the appeal and renmanded the case to
the circuit court, directing it to consider appellant’s notion for
reconsideration. The notion was denied followng a hearing, and
appel | ant has again noted an appeal.

l.

“An appeal from the denial of a notion asking the court to

exercise its revisory power is not necessarily the same as an

appeal fromthe judgnent itself. Rather, the standard of reviewis
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whether the trial court abused its discretion in declining to

revise the judgnent.” Blitzv. Beth Isaac, 115 Md. App. 460, n.4, 694

A.2d 107 (1997), cert. granted, 347 M. 155, 699 A 2d 1169 (1997).
Wth this in mnd, we nowturn to the issues presently before us.
As the Court of Appeals said in Haskdlv.Carey, 294 Ml. 550, 558,

451 A 2d 658 (1982), “the purpose of authorizing a trial court to
exercise broad discretion to revise unenrolled judgnents is to
assure that technicality does not triunph over justice.” According
to appellant, the jury’s finding her to have been contributorily
negligent is a technicality triunphing over justice. She believes
the trial court not only erred in submtting the question of
contributory negligence to the jury, but abused its discretion in

declining to grant her notion to revise the judgnent.

Appel l ant relies on both Sandersv. Williams, 209 M. 149, 120 A 2d
397 (1956), and S<chwarz v. Hathaway, 82 MJ. App. 87, 570 A 2d 348
(1990). Unfortunately for appellant, her reliance on Sanders and
Shwarz i s m splaced. To be sure, in both Sanders and Shwarz the tria
court was found to have erred in submtting the issue of
contributory negligence to the jury. In both Sanders and Schwarz,

however, the facts were undisputed.? Thus, there was no conflict

! In Sanders, appellant was injured while standing between two parked cars. One lurched forward,
pinning his legs between the two cars. In Schwarz, appellant was injured while walking his motorcycle aong
the shoulder of a highway, when a passing truck entered the shoulder and struck him.
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of evidence as to the material facts to be relied upon to establish
contributory negligence. Were, however,
there is a conflict of evidence as to the
material facts relied upon to establish
contributory negligence, or the act is of such
a nature that reasonable m nds, after
considering all the circunstances surroundi ng
the accident, may draw different concl usions
as to whether it <constituted contributory
negligence, it is not for the court to
determne its quality as a matter of |aw, but
it is for the jury to pass upon it.
Schwarz, 82 Md. App. at 91 (quoting Schwierv. Gray, 277 Ml. 631, 635,

357 A.2d 100 (1976), quoting Heffner v. Admiral Taxi Service, 196 Ml. 465,
473-74, 77 A 2d 127 (1950)). In the case at hand, the record
reveals a conflict of evidence as to the material facts relied upon
to establish contributory negligence.

Not surprisingly, appellant’s version of the incident is
somewhat different from that of the Hechingers enployee.? For
exanpl e, whether the “train” of carts was traveling fast or slow
whet her the carts were full or enpty; whether appellant shouted
“stop, stop,” to the enployee pushing or pulling the “train” of
carts; whether appellant and the Hechingers enployee saw one
anot her; and, nost inportantly, whether it was actually necessary
for appellant to junp, or step backward, to avoid being struck
Accordingly, it was appropriate for the trial court to submt the

qguestion of contributory negligence to the jury. Unfortunately for

2 Wedso note that, at various times, gppellant’ s recollection of the incident has differed significantly



-5-

appellant, the jury chose to believe the Hechingers enployee’s
version of the incident, rather than that of appellant.
Consequently, the trial court did not abuse its discretion in

denyi ng appellant’s notion to revise the judgnent.

.

Mor eover, appellant urges us to replace Maryland s comon | aw
doctrine of contributory negligence wth the doctrine of
conparative negligence.® Although we are aware of the often harsh
consequences of Maryland’s common |aw doctrine of contributory
negl i gence, and that it has been abandoned by a vast mgjority of
states in favor of sone form of conparative negligence, we are in

no position summarily to do so. This issue was |ast addressed by
the Court of Appeals in Harrisonv. Mont. Co. Bd. of Educ.,, 295 Ml. 442, 456

A . 2d 894 (1982), in which the Court concl uded,

[wW e are unable to say that the circunstances
of nodern |ife has so changed as to render
contributory negligence a vestige of the past,
no | onger suitable to the needs of the people
of Maryl and. In the final analysis, whether
to abandon the doctrine of contributory
negligence in favor of conparative negligence
i nvol ves fundanental and basic public policy
consi derations properly to be addressed by the
| egi sl ature.

Harrison, 295 Md. at 463.

® Hechingers points out that as this issue was not presented to the trial court, it should not be

consdered on gpped. Interestingly, as gppellant failed to raise the issue at oral argument, we need not consider
it; however, we have chosen to consider it.
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As the Court put in Harrison, “... in considering whether a |ong
established common law rule - unchanged by the legislature and
reflective of the State’s public policy - is wunsound in the

circunmstances of nodern life, we have always recognized that

declaration of the public policy of Maryland is normally the

function of the General Assenbly;“ ...” Id. at 460. W agree.

JUDGVENT AFFI RVED.

COSTS TO BE PAID
BY APPELLANT.

* House Bill 846, which would have replaced contributory negligence with comparative negligence,
failed by one vote to reach the floor of the House of Delegates in the most recent session of the Genera
Assembly.



