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Two appeals, No. 418, Septenber Term 2004, and No. 1047
Sept enber Term 2004, involve the sanme parties and arose fromthe
same di spute between Joshua Gurland (“Gurland”) and Storetrax.com
Inc. (“Storetrax”). The appeals were argued at the sane tine.
Because the facts and issues are interrelated, we have addressed
bot h appeals in a single opinionto be filed in each case. |In case
nunber 1047 (“Case 17), Storetrax appeals the judgnent of the
Circuit Court for Montgonery County, granting Gurland s notion for
partial summary judgnent. Storetrax poses one question, which we
have slightly reworded:

Did the circuit court err in granting
GQurland’s notion for partial summary judgnment
because genuine disputes of material fact
exist as to whether Gurland nmaterially
breached the terns the enpl oynent agreenent?

W answer that question in the affirmative and shall reverse
the judgnent of the circuit court.

In case nunber 418 (“Case I1”), Storetrax appeal s the judgnent
of the Circuit Court for Montgonery County, finding that Gurland
had not breached his fiduciary duties to the corporation.
Storetrax poses three questions for our review, which we have
reworded as follows:

A Did the circuit court commt reversible
error in applying the substantive |aw of
Maryland to Storetrax’s breach of fiduciary
duty claim rather than the substantive | aw of
the state of incorporation, Delaware?

B. Didthe circuit court err in finding that

Gurl and did not breach his fiduciary duties to
t he corporation?



C. Dd the circuit court err in denying
Storetrax the opportunity to cross-exam ne
Gurl and regarding a statenment he had nade to
another nmenber of Storetrax’s board of
directors?
For the follow ng reasons, we answer each of these questions
in the negative and shall affirmthe circuit court.
FACTUAL AND PROCEDURAL HISTORY

In 1997, Joshua Curl and conceived of the idea for an Internet
based conputer database containing conmercial property |istings.
In January 1998, he incorporated Storetrax.com originally a
Maryl and cor poration, for that purpose. Curland operated Storetrax
as its sole enployee until 1999.

Desiring to grow the corporation, in 1999, Curland began
di scussing with potential investors the idea of issuing stock to
raise capital. Storetrax was reincorporated in Delaware, and on
Cct ober 25, 1999, Storetrax, through Gurland as its president and
CEQ entered into a stock purchase agreenment wth several
i nvestors. The stock purchase agreenent provided for an Enpl oynment
Agreenment (“the Agreenment”) between Gurland and Storetrax, which
was al so executed on Cctober 25, 1999.

The Agreenment contained the follow ng rel evant provisions:

1. Employment and Term. The Conpany agrees
to enpl oy the Enpl oyee and t he Enpl oyee agrees
to work for the Conpany, subject to the terns
and conditions below, for a term of one (1)
year, beginning on the date first witten
above and ending on the first anniversary of

such date (the “Initial Ternf). At the end of
the Initial Term this Agreement shall
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automatically renew for successive one (1)
year periods unless either party hereto shal
notify the other in witing not |ess than (90)
days prior to the expiration of the Initial
Term or any renewal term

2. Compensation; Benefits. Subject to the
terms and conditions of this Agreenent the
Conpany shall pay to the Enployee a base
salary as set forth on Schedule A (as the sane
may be increased fromtinme to tinme, the “Base
Sal ary”), attached hereto and nade a part
hereof, payable in accordance wth the
Conmpany’s regul ar payroll policies. . . . On
at least an annual basis, the Conpany shal

revi ew t he Enpl oyee’ s perfornmance and may nake
increases to the Base Salary if the Executive
Committee of the Conpany’s Board of Directors

determi nes that any such increase is
war r ant ed.

4. Title; Duties. The Enpl oyee shal
initially be enployed as President and Chi ef
Executive O ficer of the Conpany. The

Enpl oyee shall diligently, conscientiously and
excl usively devote his full tinme and attention
and his best efforts to discharge the duties
assigned to him by the Conmpany. . . . The
Enpl oyee acknowl edges that his title and
duties nmay change in the event that a
prospective substanti al i nvestor in the
Conpany specifically requires such a change as
a condition to investnent in the Conpany.

6. Termination by the Company.

(a) The Conpany shall have the right to
termnate this Agreenent, wth or wthout
Cause (as defined below), at any tinme during
the termof this Agreement by giving witten
notice to the Enpl oyee. The term nation shal

becone effective on the date specified in the
noti ce, which termnation date shall not be a
date prior to the date ten (10) days foll ow ng
the date of the notice of term nation itself.
In the event that this Agreenent is term nated
by the Conpany for Cause (as defined bel ow),
the Conpany shall pay the Enployee the Base
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Sal ary due hi munder this Agreenent (plus al
accrued and unpaid benefits and reinbursable
expenses) through the day on which such a
termnation is effective, in accordance wth
the Conpany’s normal payroll practices. In
the event that the Enployee is termnated
wi t hout Cause, the Conpany shall, subject to
the provisions of this Agreenment and in lieu
of any other paynent, pay to the Enployee
conpensation equal to twelve (12) nonths of
the Enployee’s Base Salary as of the date of
term nation (plus any earned bonuses and all
accrued and unpaid benefits and rei nbursable
expenses), payable in accordance w th normnal
payrol | practices.

(b) For purposes of this Section 6, *“Cause”
shall nean (i) a material continuing breach by
the Enployee of any covenant or condition
hereunder or a material failure of perfornance
by t he Enpl oyee under this Agreenent foll ow ng
witten notice to Enployee of such material
continuing breach or material failure and
failure by the Enployee to cure the sane
within thirty (30) days of such notice; (ii)
conviction of, or plea of nolo contendere by,
the Enpl oyee of any federal, state or |ocal
felony; (iii) material violation by the
Enpl oyee of the Conpany’s policies as set
forth in the Conpany’ s personnel handbook, if
one has been adopted, or announced by Conpany
managenment from tinme to tinme; (iv) the
performance by the Enployee of any nateri al
act or om ssion denonstrating an intentional
or reckless disregard of the interests of the
Company; (v) msappropriation or attenpted
m sappropriation of a material busi ness
opportunity of the Conpany for the benefit of
t he Enpl oyee; or (vi) repeated and deliberate
failure to follow the direction of the
Conmpany’s Board of Directors of [|awful
instructions or actions.

15. Notices. Any notice expressly provided
for under this Agreenent shall be in witing,
shall be given either manually or by mail and
shall be deenmed sufficiently given when
actually received by the party to be notified

-4-



or when mailed, if mailed by certified or
regi stered mail, postage prepaid, addressed to
such party, at their addresses as set forth
bel ow.

16. Governing Law. This Agreenent shall be
execut ed, construed and per f or med in
accordance with the laws of the State of
Maryl and wi t hout reference to conflict of |aws
principles. The parties agree that the venue
for any di spute hereunder wll be the state or
federal courts sitting in Maryland and the
parties hereby agree to the exclusive
jurisdiction thereof.

18. Entire Agreement; Amendments. Thi s
Agreenment constitutes and enbodies the entire
agreenent between the parties in connection
with the subject matter hereof and supersedes
all prior and contenporaneous agreenents and
under st andi ngs i n connection with such subj ect
matter. No covenant or condition not
expressed in this Agreenment shall affect or be
effective to interpret, change or restrict
this Agreenent. |In the event of a conflict or
i nconsi stency between the terns of this
Agr eenent and t he Conpany’s policies regarding
enpl oyees, the terns of this Agreenent shal

supersede the <conflicting or inconsistent
Conmpany policies. No change, term nation or
attenpted wai ver of any of the provisions of
this Agreenment shall be binding unless in
witing signed by the Enployee and on behal f
of the Conpany by an officer thereunto duly
aut hori zed by the Conpany’ s Board of Directors

(or its conpensation conmttee, if one
exi sts). No nodi fi cati on, wai ver,
term nati on, resci ssion, di schar ge or

cancel lation of this Agreenment shall affect
the right of any party to enforce any other
provision or to exercise any right or renmedy
in the event of any other default.

Schedule A to the Agreement set Gurland’ s initial

$135, 000.

salary at



Fol | owi ng execution of the Agreenent, Gurland, in addition to
serving as the corporation’s President and CEOQ served as a
director on Storetrax’s five nmenber Board of Directors (“the
Board”). In January 1999, one of the investors and co-chairnman of
the Board, Robert Rosenfeld, expressed interest in working for
Storetrax on a full tinme basis and becomng Storetrax’s CEQ
GQurl and agreed to relinquish that title and serve solely as the
corporation’s president.

I n Novenber 2000, after several of the conpany’s directors and
of ficers requested an i ncrease in conpensation, a panel of four of
the corporation’s vice presidents were entrusted to settle the
sal ary requests and set a conpensati on schedule. Pursuant to that
schedul e, Gurland’'s salary was decreased to $115, 000, but he was
provided the potential of earning an additional $50,000 worth of
stock options.

In early 2001, Rosenfeld resigned. Tom McCabe was hired as
Storetrax’s new CEO in April 2001, and Gurland was asked to
relinquish the title of president so that MCabe could serve as
both the president and CEO. CGurland agreed and assuned the title
of Senior Vice President of Technol ogy and Product Strategy.

During the sumer of 2001, McCabe was fired, and Beth Stewart,
one of the investors and co-chairman of the Board, assuned the
titles of president and CEO. Soon afterwards, Storetrax began to

prepare for relocation to a newoffice facility. Around that tine,



Gurland net with Stewart and requested an increase in salary to
$150, 000 per year.

According to Gurland, he made the request because he thought
that his salary did not reflect his value to the corporation or the
nunber of hours he worked. He did not characterize his request for
a higher salary as an ultimatum but later said that he probably
woul d have left the corporation had his request not been granted.

Through a series of emmils, Stewart eventually granted
Gurl and’ s request for an increase in salary. Stewart and Krista Di
| aconi, Storetrax’s vice president of finance and operations,
however, maintain that Gurland s demand for a salary increase cane
at a tinme when the corporation was relocating and in need of
Gurland’ s services to reconnect the corporation’s conmputer system
Stewart clained that the corporation acquiesced to CGurland s
ultimatum only because it could not have effectuated the nove
without him As a result of Gurland s untinely demand, the Board,
in Gurland s absence, decided to term nate Gurland upon conpl etion
of the nove.

After his salary was increased, Gurland requested that the
Agreenment be anended to reflect the change. Even though Storetrax
had not notified Gurland, pursuant to sections 1 and 15 of the
Agreenent, that it did not wish to renew the Agreenent, Stewart
reported to Gurland in an email, “no one at Storetrax ([Stewart],

Mar k Spoto, Krista, Rob, Al an, Don) think you have a valid contract



with the conpany, nor does any other enployee have a contract.”

Desiring to knowif his contract was still valid, Gurland contacted
several individuals at Storetrax, including the corporation’s
counsel . Counsel for Storetrax informed Gurland that he “had not

drawfn] any conclusion[s] as to the current status of [the
Agreenent.]”

I n Novenber 2001, Storetrax requested all of its enployees to
agree to a reduction in salary because the corporation was
experiencing a cash shortage. According to Gurland, he agreed to
afivetoten percent reduction in his salary, but he and Stewart
never agreed on the amount of his new salary. Stewart maintains
that Gurland agreed to reduce his salary to $135, 000.

On Novenber 15, 2001, Stewart escorted Curland to his car
There, she stated: “1 think it’s tinme for you to find a new job.”
Upon further inquiry by Gurland, Stewart infornmed himthat he was
fired and instructed himto report to the office that weekend to
gather his personal effects. Stewart contends that, at the tine
she fired Gurland, he inforned her that he “knew’ that he was not
entitled to severance pay. Gurland denies nmaking that statenent.

Upon his term nation, Gurland contacted Di laconi to request
aletter detailing the reasons for his termnation. GCurland asked
for the letter believing it was necessary to collect unenpl oynent

benefits.



On Novenber 19, 2001, Stewart sent Gurland aletter confirm ng
his termnation. The letter also stated, “as you acknow edged to
me during our discussion on Thursday ni ght, Novenber 15, Storetrax
does not owe you any ot her paynents, including severance paynents.”
Mor eover, Stewart rem nded Gurland that, despite his termnation
he was still a nenber of the Board, expl aining:

As you know your seat on the Board of
Directors and the term of your service as a
director is unaffected by the conclusion of
your enploynment at Storetrax. | |ook forward
to seeing you at the next Board neeting on
Decenber 11[] and rem nd you of your fiduciary
obligations to Storetrax as a nenber of the
Board of Directors.
Stewart did not remark on the reason for Gurland s term nation.

In response, on Novenber 30, 2001, Gurland wote a letter to

Stewart in which he acknow edged his termnation. Gurland s letter

al so stated, in pertinent part:

| did not, on Novenber 15[] or at any other

time, advise you that | was not entitled to
severance. |In fact, quite to the contrary,
fully expect that Storetrax wll honor its

obl i gati ons under ny enpl oynent contract— the
contract that you presented to ne and asked ne
to sign in Cctober of 1999 in accordance with
the closing of the Series A financing. I
further expect to receive ny year-end bonus
for 2001 that all salaried enployees are
receiving given that we nmet the goal before |
was term nat ed.

On Decenber 11, 2001, Gurland sent a letter to the Board, in
which he clainmed that Stewart had not informed him of the reason

for his termnation. He also discussed the Agreenent, indicating



to the Board that he believed the Agreenment was valid and that,
under its terns, he was entitled to one year of severance pay
because he had been term nated “w thout cause.” The Decenber 11
letter, also stated, in relevant part:

(On Novenber 14, 2001 [Stewart] wunilaterally
reduced ny Base Salary from $150,000 to
$135,000 (retroactively to Novenber 1, 2001)
wi t hout ny consent. This constitutes a breach
of the Agreenent and triggers the 12 nonths
severance pay in accordance with [Section]
8b) .

Accordingly, the Agreenment is in full force
and effect, and I amdue the severance package
set forth in [Section] 6(a). Storetrax is in
breach of the Agreenment at this tinme, as | did
not receive ny regular paycheck on Novenber
30, 2001.

| regret that we have cone to this point, and
sincerely hope that we can resolve the
severance issue amcably and in a tinely
fashi on. However, | have ~consulted an
attorney and will not hesitate to avail nyself
of every possible renedy in the event of a
dispute. If the issue renmains unresolved as
of Decenber 21, 2001 | wll instruct ny
attorney to proceed.
On Decenber 20, 2001, Storetrax responded to Gurl and s Decenber
11 letter through counsel. Storetrax indicated to Gurland that, due
to his change of job title and downward adjustnents in salary, the
corporation no |longer believed that the Agreenent was valid. The
|l etter avowed: “[Storetrax] believes that it owes you no severance
under the enpl oynent agreenent because the course of dealing between

you and the Conpany shows that the conpensation aspects of the
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agreenent are of no force and effect.” Mor eover, Storetrax
announced to Gurland that, had the Agreenent still been in effect,
it would have informed himthat he was fired for cause. The letter

provi ded,

in relevant part:

If you had told Ms. Stewart that you believed
that the enpl oynent agreenent was in effect,
and that you were owed a year’'s severance
(which could cripple the Conpany), M. Stewart
woul d have infornmed you that you were being
term nated for “cause” under the enploynent
agr eenent . In an effort to be sensitive to
you, Ms. Stewart did not raise the issue of
“cause” for your termnation, because she did
not think it was necessary. The Conpany
desires to part with you graciously, and in a
manner that allows the Conpany to give
references to your prospective enployers.
Wiile you were taking the position that no
severance was owed there was no need to tel
you that “cause” existed for your term nation
and there was no reason to discuss the details
of “cause” for term nation

Agai n, the Conpany does not intend to bel abor
al | of the facts bearing on your |ob
per f or mance. You know that your job
per f ormance has been repeatedly called to your
attention verbally and in emails, by various

persons including Ms. Stewart. Many seni or
peopl e at Storetrax have worked with you over
the last 2 years. Al of the downward

revisions to your job description, title and
salary have conme at the request of senior
managemnent based upon your ability to
successfully execute various tasks. Anong
other things, (1) you have refused to direct
your energies in ways that would contribute to
the Conpany (e.g., sales) insisting instead
upon perform ng many neni al technol ogy tasks,
(2) you disconnected the Conpany’s server in
m d- August and refused to hook it up until the
Conpany agreed to your demand of a salary
i ncrease, and (3) you have underm ned enpl oyee
noral e and encouraged efforts detrinmental to
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the Conpany (e.g., the Novenber 16, 2001
enpl oyee letter to the Board).

Therefore, the Conpany believes that, even if
the enploynent agreement were in effect, it
has “cause” to term nate your enpl oynent under
Sections 6(b) (i) (“materi al failure of
per f ormance”) and 6(b) (iv) (“reckl ess
di sregard of the interests of the Conpany”) of
t he enpl oynent agreenent.

.. If you desire to litigate this issue,

the Conpany is prepared to defend itself, as
well as to assert any counterclains it may
have agai nst you for breach of your fiduciary
duties as an executive and Director of the
Conpany.
The senior managenent of Storetrax and the
Board of Directors (excepting yourself) have
each reviewed this letter and the facts
surroundi ng your demand for severance.
Everyone concurs with the Conpany’ s refusal to
consi der any severance package.

In January 2002, Alan Wirtzel, a nmenber of Storetrax’s Board,
reportedly spoke with Gurland in an effort to settle the dispute
over the severance package.® According to Wirtzel, he tendered a
settlenment of fer on behalf of Storetrax and Gurland assured hi mthat
he would consider the offer and would “call [Wirtzel] again to
continue the discussions.”

Gurl and never responded to the settl enent of fer, and on January
31, 2002, he filed a conplaint in the Crcuit Court for Montgonery

County, alleging that Storetrax breached the Agreenment by failing to

' Wirtzel was not called as a witness at trial, but his
affidavit was submtted by Storetrax in a notion to alter or
anmend follow ng the court’s judgnent in favor of QGurland.
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pay him severance after termnating him “w thout cause.” CGurland
sought $150, 000 in danmges. The conplaint indicated Storetrax’s
current address and was nmiled to the corporation’s resident agent
in Maryland. CGurland also filed a notion for sunmary judgnent al ong
with the conpl aint.

Afterwards, Gurland went to Storetrax’s Maryl and office tw ce,
but he never infornmed anyone there, including nmenbers of the Board,
that he had filed the conplaint. In addition, even though the
Maryl and agent received the conplaint and notion for summary
judgnent and properly forwarded it to the corporation s resident
agent in Delaware, Storetrax was not inforned of the conplaint and
the notion for summary judgenent intine to file a tinmely answer or
opposition to the notion. As a result, on March 8, 2002, the
circuit court granted Gurland’s notion for summary judgnent by
default and entered a judgnment against Storetrax in the anount of
$150, 000.

Ten days later, Gurland petitioned for wit of garnishment to
attach Storetrax’s bank account. The wit was granted on March 19,
2002.

Also on March 19, 2002, Storetrax received the notice of
judgment, which was the first occasion the corporation received
actual notice that Gurland had filed the breach of contract [awsuit.
The foll owi ng day, Storetrax was contacted by its bank and i nforned

that its account was bei ng garnished for $150, 000.
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On March 21, 2002, Storetrax wote a letter to Curland,
requesting that he voluntarily set aside the default judgnment and
writ of garnishnent in order to permt Storetrax to defend the cause
of action on the nerits. GQurland denied both requests.

On April 3, 2002, Storetrax filed a notion for revision of
j udgment pursuant to Maryland Rul e 2-535, requesting that the court
set aside the sumary judgnent by default. Storetrax also filed a
nmotion in the circuit court to quash the wit of garnishnment.
Foll owi ng a hearing, on April 29, 2002, the circuit court denied the
notion for revision of judgnment. The court also denied the notion
to quash the wit of garnishnment.

St or et r ax appeal ed, and in an unr eported opi ni on,
Storetrax.com, Inc., v. Gurland, No. 0561, Septenber Term 2002
(filed August 1, 2003), a panel of this Court held that the circuit
court had abused its discretion in denying Storetrax’s notion to set
aside the sunmary judgnment by default. The sunmary judgnent by
default was vacated and the case was remanded for further
proceedi ngs.

On Novenber 8, 2002, Storetrax filed a conplaint inthe Crcuit
Court for Montgonery County (Case Il), alleging that, by failing to
inform the corporation of his pending |lawsuit and by obtaining a
summary judgnment by default and wit of garnishnent against the
corporation, CGurland breached his fiduciary duties that he owed to

the corporation as a nenber of the Board. Storetrax also alleged
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that Gurland’ s failure to consent to lifting the summary judgnent by
default and to relinquish the wit of garnishnent, in spite of the
Board’ s requests to do so, constituted a continuing breach of his
fiduciary obligations. Storetrax nmoved for sunmary judgnent,
seeking $250,000 in conpensatory damages, anong other relief.
Gurland tinmely filed an answer and opposition to Storetrax’s notion
for summary judgnent.

A bench trial in Case Il commenced on March 1, 2004. The
circuit court found in favor of Gurland, and Storetrax noted a
tinmely appeal to this Court on May 5, 2004.

Meanwhi | e, on remand of the breach of contract action (Case I),
the circuit court scheduled a jury trial to comence June 3, 2004.
On May 19, 2004, cGurland noved for partial sunmmary judgnment on
Storetrax’s defense that it termnated him“for cause.” In support
of his notion, he argued that it was undi sputed that Storetrax never
provided himwith witten notice that he was being term nated “for
cause,” as required by the express terns of the Agreenent.
Storetrax opposed the notion, and in support of its opposition
attached as Exhibit Aits Decenber 20, 2001 letter to Gurland. The
circuit court heard oral argument on the notion i mredi ately before
the trial began and granted CGurland s notion for partial summary
j udgnent .

The case, thereafter, proceeded to trial. The jury found that

Gurland had not waived, and was not otherw se estopped from
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asserting his rights under the Agreenent, and returned a verdict in
favor of Q@rland in the armount of $150, 000. The judgnent was
entered on June 10, 2004. This tinely appeal of the court’s grant
of @Gurland’ s notion for partial sunmary judgnent foll owed.

DISCUSSION
I. Case No. 1047

Storetrax asserts that the circuit court erred in granting
GQurland’s nmotion for partial summary judgnent because genuine
di sputes of material fact exist as to whether Gurland was termn nated
“for cause” under the Agreenent. Storetrax does not dispute that,
at the time Stewart term nated Gurland, she did not informhimthat
he was being termnated “for cause,” or that Gurland was not
provided witten notice or an opportunity to cure any alleged
deficiency prior to his termnation. Rat her, according to
Storetrax, under sections 6(b)(iv) and 6(b)(vi) of the Agreenent, it
had no obligation to provide Gurland with notice or an opportunity
to cure. Even if the Agreenent required that CGurland be provided
notice prior to being termnated “for cause,” Storetrax clains that
@Qurland’ s recovery is limted to the notification period. Finally,
because the termnation provisions of the Agreenment were not
excl usive and Gurland’s actions materially breached the terns of the
Agreenent, Storetrax asserts that it was relieved of its contractual
obligation, if any, to provide CGurland with notice prior to

termnating him
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GQurland maintains that, “in nearly every instance,” the
Agreenment “requires not only ‘a material and continuing breach’.
but also ‘“witten notice’ to [the] [e]npl oyee of such naterial and
continuing breach or material failure and failure by the [e] npl oyee
to cure the same within (30) days of such notice.” Because he never
received witten notice, Qurland contends that, under the Agreenent,
he could not have been term nated “for cause.” Alternatively, he
asserts that, because Storetrax argued that the contract was no
longer in force and, in Stewart’s words, “no one at Storetrax
t hought M. CGurland had a [valid] contract,” Storetrax’s contention
that it termnated him “for cause” is “fanciful” and “conpletely
illogical.”

Under Maryl and Rul e 2-501(f), a court “shall enter judgnment in
favor of or against the noving party if the noti on and response show
that there is no genuine dispute as to any nmaterial fact and that
the party in whose favor judgnment is entered is entitled to judgnent

as a matter of |aw W review “a trial court’s grant of a notion

for summary judgnment de novo.” Remsburg v. Montgomery, 376 M. 568,
579, 831 A 2d 18 (2003). See also Todd v. Mass Trans. Admin., 373
Md. 149, 154, 816 A. 2d 930 (2003); Beyer v. Morgan State Univ., 369
Md. 335, 359, 800 A. 2d 707 (2002); Schmerling v. Injured Workers'
Ins. Fund, 368 M. 434, 443, 795 A 2d 715 (2002). “The trial court

will not determ ne any disputed facts, but rather makes a ruling as

a matter of law. The standard of appellate review, therefore, is

-17-



whet her the trial court was legally correct.” williams v. Mayor of
Baltimore, 359 Md. 101, 114, 753 A 2d 41 (2000) (internal citations
omtted).

When revi ewi ng a grant of summary judgnent, we first determ ne
whet her a genuine dispute of material fact exists “and only where
such dispute is absent will we proceed to review deterni nations of

I aw. Remsburg, 376 M. at 579. “I'n so doing, we construe the
facts properly before the court, and any reasonabl e i nferences that
may be drawn from them in the light nost favorable to the non-
nmoving party.” I1d. at 579-80. “[T]he nmere presence of a factual
dispute in general wll not render summary judgnment inproper.”
Remsburg, 376 M. at 579. As the Court explained in Lippert v.
Jung, 366 M. 221, 783 A 2d 206 (2001), “A dispute as to facts
relating to grounds upon which the decision is not rested is not a
dispute with respect to a material fact and such dispute does not
prevent the entry of summary judgnent.” Id. at 227 (quoting
Salisbury Beauty Schs. v. State Bd. of Cosmetologists, 268 M. 32,
40, 300 A 2d 367 (1973)) (enphasis in Lipppert).

Here, the Agreenent provided that Storetrax could, with a
m ni mum of ten days witten notice, termnate Gurland, at any tine,
with or without cause. Term nation becane effective upon the date
provi ded by the notice, but no earlier than ten days follow ng the
date of the notice of termnation. In the event that he was

termnated for “cause,” as defined by section 6(b), Gurland was
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entitled to his salary due “through the day on which such
termnation is effective, in accordance with [Storetrax’s] norma
payroll policies.” |1f he was term nated “w thout cause,” however,
Gurland was entitled to twelve nonths salary as of the date of
term nation and any earned bonuses or accrued benefits.

Section 6(b) provides three alternative definitions of “cause”
relevant in the instant case. First, section 6(b)(i) defines
“cause” as a continuing breach of any convenant or a nmaterial
failure of performance of Gurland’ s obligations under the Agreenent,
followng witten notice and failure to cure within thirty days.
Second, under section 6(b)(iv), “cause” 1is defined as the
performance of an act or inaction “denonstrating an intentional or
reckless disregard of the interests of [Storetrax].” Finally,
section 6(b)(vi) defines “cause” as a “repeated and deliberate
failure to followthe direction of [Storetrax’s] Board of Directors
of lawful instructions or actions.”

Maryl and adheres to the objective law of cont ract
interpretation and construction. Taylor v. NationsBank, N.A., 365
Md. 166, 178, 776 A.2d 645 (2001). Contract interpretation, like
statutory interpretation, begins with the plain neaning of the

contractual ternms. Fister ex re. Estate of Fister v. Allstate Life

Ins. Co., 366 M. 201, 210, 783 A 2d 194 (2001). “The clear and
unambi guous | anguage of an agreenment will not give way to what a
party thought the agreenent meant or was intended to nean.” County
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Comm’rs of Charles County v. St. Charles Assocs. Ltd. P’ship, 366
Ml. 426, 444, 784 A 2d 545 (2001). See also Kasten Constr. Co.,
Inc. v. Rod Enters., Inc., 268 M. 318, 329, 301 A 2d 12 (1973).
“The construction of contractual |anguage is, inthe first instance,
‘“a question of lawfor the court to resolve.’” Lerner Corp. v. Three
Winthrop Props., Inc., 124 M. App. 679, 684-85, 723 A 2d 560
(1999) (quoting Shapiro v. Massengill, 105 MJ. App. 743, 754, 661
A 2d 202 (1995)).

The pl ai n and unanbi guous | anguage of section 6 evidences that
the definitions of “cause” are nutually exclusive. Mdreover, aside
from the section 6(b)(i) definition of cause, none of the other
definitions requires notice and an opportunity to cure. Gur |l and
was entitled to witten notice of term nation under section 6(a),
but he was entitled to an opportunity to cure only under section
6(b)(i). Upon written notice, Storetrax could have term nated
Gurland for cause under sections 6(b)(ii)-(vi) wthout an
opportunity to cure. Therefore, we reject Gurland s contention that

he could not have been term nated “for cause” because he was not
provided witten notice and an attendant opportunity to cure any
performance deficiency. Al t hough section 6(a) of the Agreenent
required Storetrax to provide, at a mninum ten days notice of
term nation, Storetrax was not required to state the reason for

GQurland’s termnation for cause and, if term nated “for cause” under

sections 6(b)(ii)-(vi), he was not entitled to an opportunity to
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cure. The lack of notice could reflect on the credibility of
Storetrax’s assertion that it termnated Gurland for “cause,” but
does not preclude the argunent.

W find Delvecchio v. Bayside Chrysler Plymouth Jeep Eagle,
Inc., 706 N.Y.S. 2d 724 (N. Y. App. Div. 2000), instructive. At issue
in Delvecchio was an enploynment contract giving the corporate
enpl oyer the power to termnate the enployee with cause, upon a
m nimum of five days witten notice. The corporation was also
permtted to term nate the enpl oyee wi thout cause, at any tine, but
was required to pay $250,000 in liquidated damages if it did so.
Approxi mately one year into the five year contract period, the
enpl oyer term nated the enpl oyee without providing witten notice.
Thereafter, the enployee filed a breach of contract claim and
asserted a right to recover pursuant to the |iquidated damages
cl ause. A trial court later granted the enployee’'s notion for
summary judgnent, concluding that, because the enployee was not
provi ded notice, he was, necessarily, term nated w thout cause and
entitled to recover the $250,000. Reversing the trial court’s grant
of summary judgnent, the New York Suprene Court Appellate Division
concluded that there were disputes of fact regarding whether the
enpl oyee was termnated with or wthout cause. Mor eover, the
appel | ate court opined:

Contrary to the [trial] court’s conclusion,
the corporate defendants’ failure to provide

witten notice to the [enployee] did not,
under the circunstances of this case, render
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the termnation for cause ineffective.
Al t hough th[e] [enployer] may be liable to the
[ enpl oyee] for certain damages for failing to
provide notice, th[e] [enployer] did not
forfeit [its] right to term nate the agreenent
for cause. . . . [T]he contract in this case
did not afford the [enpl oyee] an opportunity
to cure and, for the nobst part, his alleged
m sf easance was not, in any event, curable
Thus, in this case, notice was not a materi al
termof the contract.
Id. at 726 (internal citations omtted).

In oppositionto Gurland s notion for partial summary judgnent,
Storetrax attached the affidavits of Stewart and D laconi. Both
claimed that Gurland, who was in charge of reinstalling the
corporation’s computer system followwing a nove to a new office,
refused to conplete the installation if his demand for an increase
in salary was not granted. In addition, D laconi stated that
Gurland was asked to take part in “executive managenent calls on
weekends,” but she estimated that Gurland “m ssed over 50% of the
regul ar conference calls that were held, as he was only willing to
wor k a standard 40 hour work week.” Furthernore, D |aconi asserted
that Gurland took credit for drafting an anonynous letter to the
Board, which called for Stewart’s renoval and decried her as
i nconpetent, untrustworthy, and a liar. View ng the evidence, as we
must, in a light nost favorable to Storetrax, we are persuaded that
there is a genuine dispute of material fact concerning whether

Gurl and was term nated for “cause” under sections 6(b)(iv) and (vi)

of the Agreenent.
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It is undisputed that Storetrax did not provide Gurland wth
witten notice prior to his termnation. However, even if Storetrax
breached t he Agreenent by not providing witten notice, so |long as
it termnated hi mfor “cause” under any of the provisions of section
6(b)(ii)-(vi), @urland s damages for that breach would be limted to
his salary for the duration of the notice period. See Enterprise
Wheel & Car Corp. v. United Steel Workers, 269 F.2d 327, 331, (4th
Cr. 1959), rev’d on other grounds, 363 U.S. 593, 80 S. C. 1358, 4
L. Ed. 2d 1424 (1960) (“[Where a contract of enploynment contains a
provision allowng termnation after a period of notice has been
given[,] . . . damages for wongful discharge are limted to the
notice period since at the expiration of the period the right of the
enpl oyer to discharge the enployee is unrestricted.”); Odell wv.
Humble 0il & Refining Co., 201 F.2d 123, 128 (10th Cr. 1953)
(“Where a contract of enploynment expressly enpowers an enployer to
term nate the contract upon giving notice, recovery for wongful
breach is limted to the notice period.”); Reiver v. Murdoch &
Walsh, P.A., 625 F. Supp. 998, 1010 (D. Del. 1985) (“[A] ninety day
notice provision in a termnation clause limts the term nated
party’s damages to benefits he is entitled to receive under the
contract during the notice period.”). See also, 24 WIlliston on
Contracts 88 54:48, 66:6 (4th ed. 1990 & Supp. 2005).

Storetrax also contends that there is a dispute of fact

concerning whether Gurland materially breached the terns of the
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Agr eenment , thereby relieving Storetrax of its contractua
obligations, including the obligation to provide witten notice of
term nation. The Court of Appeals has stated that, “[u]lnless a
contract provision for termnation for breach is in terns excl usive,
it is a cumulative remedy of termination for ‘a breach which is
mat erial, or which goes to the root of the matter or essence of the

contract.’” Foster-Porter Enters., Inc., v. De Mare, 198 Md. 20, 36,
81 A 2d 325 (1951) (quoting WIliston on Contracts 8 842(i) (Rev.
ed.) (internal citations omtted). It is well settled that,
regardl ess of the inclusion of a non-exclusive term nation clause in
an enpl oynent contract, an enployer is excused from performance,
where the enployee nmaterially breaches the contract terns. See
Regal Savings Bank, FSB v. Sachs, 352 Ml. 356, 363, 722 A . 2d 377
(1999) (“For the breach of duty by an enployee to extinguish the
obligation of an enployer to pay future conpensation under a
contract of enploynent, the breach, even if wllful, nust be
material.”).

In Chai Managment, Inc., v. Leibowitz, 50 M. App. 504, 439
A.2d 34 (1982), this Court considered “[w hether an enployer who
fires an enployee for cause (upon a material breach of contract)
must be required to pay the enployee for the notice period
desi gnated by the enploynent contract[.]” Id. at 505. In that
case, Leibowitz was enployed by Chai Managenent pursuant to an

enpl oynment contract, under which either party could termnate the

- 24-



contract upon providing sixty days notice. Lei bowitz was
term nated, w thout notice, for “gross negligence, insubordination,
and . . . breach of contract.” 1d. at 506. Leibowitz thereafter
sued Chai Managenent for breach of contract and sought, as damages,
the amount due for the sixty day notice period. The trial court
granted Leibowitz's notion for summary judgnent.

On appeal, this Court determ ned that there were triabl e i ssues
of fact concerning whether Leibowtiz had breached the enpl oynent
contract prior to his termnation. W stated:

Here, because we nust accept as true the
i nference that the enpl oyee had breached the
contract, we are faced with a situation where
a breaching enployee is subsequently seeking
the benefit of one of the provisions of the
contract. It is as if the enployee has
breached the provision that requires himto go

to work and then sues under the provision
whi ch specifies his salary. Once an enpl oyee

has breached the contract, he  cannot
subsequently force the enployer to perform
except in unusual circunstances, e.g., if the

enpl oyee has a vested right to conm ssions
which accrue at a date subsequent to his
br each. “There nust be conpliance with a
provision in a contract of enploynment ... for
a stipulated notice of the term nation of the
enpl oynent, and a discharge or abandonnent
wi t hout the required notice is unl awm ul except
wher e val i d grounds aut hori zi ng t he
termnation of the enploynent exist ... A
party claimng the benefit of a notice under
the contract of enpl oynent nmust show
conpliance on his part with the terns of the
contract.” 56 C.J.S. Master & Servant 8§ 32
(c) (enphasi s added) (footnotes omtted).
“Accordingly, an enployee rightfully
di scharged for inconpetency, msconduct, or
ot her reason forfeits the balance of his pay
which mght have been due him after the
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fulfillment of the contract.” 53 Am. Jur. 2d
Master & Servant 8 45 (footnote omtted).

Id. at 5009. Thus, we concluded that, if Chai Managenent could
denonstrate that Leibowitz had materially breached the contract, he
would not be entitled to conpensation for the sixty day notice
period. 1d. at 513-14.

As previously explained, the term nation provisions in section
6 of the Agreenent are nutually exclusive of one another, i.e., upon
ten days witten notice, Storetrax could termnate Gurland “for
cause” under sections 6(b)(ii)-(vi), without providing Gurland with
an opportunity to cure. Moreover, the term nation provisions found
in section 6(b) are not exclusive of the grounds for term nation
found at contract |aw generally.? See Tricat Indust., Inc., V.

Harper, 131 M. App. 89, 114, 748 A 2d 48 (2000) (concluding that

2 At first glance, section 6(b)(i), which applies to
“material continuing breach[es]” and “material failure[s] of
performance,” woul d appear to enconpass any naterial breach of
the Agreenent, thereby requiring Storetrax to provide Gurland
Wi th an opportunity to cure before termnating himfor such a
material breach. That is, of course, unless the material breach
was subsumed within sections 6(b)(ii)-(vi). Upon a nore carefu
readi ng of the contract |anguage, however, we are persuaded that
there could be actions that constitute a material breach or
failure of performance under the Agreenment, which are not
continuing. Therefore, the | anguage of section 6(b)(i) only
applies to those continuing material breaches and failures of
performance that could potentially be cured. Accordingly, if a
finder of fact were to conclude that Gurland’ s actions materially
breached the terns of the Agreenent and were not conti nuing,
i.e., capable of being cured, those actions, standing al one,
coul d be grounds for term nation of the Agreenent, thereby
relieving Storetrax of all of its contractual obligations,

i ncluding the obligation to provide witten notice of
term nati on.
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“the exclusivity requirenment was not nmet by the Agreenment in

guestion,” which, anong other things, “did not expressly purport to
be exclusive”). If the statenments alleged in the affidavits
submtted by Storetrax in oppositionto Gurland s notion for sumary
judgnment were believed, a reasonable finder of fact could concl ude
that Gurland materially breached the terns of the Agreenent, thereby
relieving Storetrax of its obligations to provide notice and
severance conpensation and permtting it to immediately term nate
Gur | and.

Finally, we consider Gurland s assertion that Storetrax is
judicially estopped fromarguing that it term nated hi m*“for cause.”
In support of his argunent, Gurland directs our attention to
Storetrax’s notion for a tenporary restraining order staying the
wit of garnishnment. In that notion, Storetrax alleged the
neritorious defense of waiver and clainmed that it “did not carry out
the formality of termnating [Gurland] for ‘cause,’” because it did
not believe there continued to be a valid contract.

“*“Judicial estoppel, sonetinmes known as the “doctrine agai nst
i nconsi stent positions,” and “estoppel by adm ssion,” prevents “a
party who successfully pursued a position in a prior |egal
proceeding from asserting a contrary position in a later
proceedi ng.”’” Vogel v. Touhey, 151 Ml. App. 682, 707, 828 A 2d 269
(2003) (quoting Gordon v. Posner, 142 M. App. 399, 424, 790 A 2d

675 (2002)). While there is no “exhaustive fornula for determning
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the applicability of judicial estoppel,” the Suprenme Court of the
United States has articul ated several factors courts consider when
determ ning the doctrine’ s application to a particul ar case:

First, a party’'s later position nmnust be
“clearly inconsistent” wth its earlier
posi ti on. Second, courts regularly inquire
whet her the party has succeeded i n persuadi ng
a court to accept that party’'s earlier
position, so that judicial acceptance of an
I nconsi stent position in a later proceeding
woul d create “the perception that either the
first or the second court was m sled.” Absent
success in a prior proceeding, a party’'s later
i nconsi stent position introduces no “risk of
I nconsi stent court determnations,” and thus
poses little threat to judicial integrity. A
third consideration is whether the party
seeking to assert an inconsistent position
woul d derive an unfair advantage or inpose an
unfair detrinment on the opposing party if not
est opped.

New Hampshire v. Maine, 532 U.S. 742, 750-51, 121 S. C. 1808, 149
L. Ed. 2d 968 (2001) (quoting United States v. Hook, 195 F.3d 299,
306 (7th GCir. 1999); Edward v. Aetna Life Ins. Co., 690 F.2d 595,
599 (6th Cir. 1982); United States v. C.I.T. Const. Inc., 944 F.2d
253, 259 (5th Gr. 1991)) (internal citations omtted).

Storetrax’s argunent that there was no valid contract in
seeking to stay the garnishnment mght appear to be “clearly
inconsistent” with its position that it termnated CGurland for
“cause” under the Agreenent. But, in arguing that the notice and
opportunity to cure provisions of the Agreenent were excused,
Storetrax is essentially claimng that it was no | onger required to

conply with the ternms of the Agreenent because Gurland had
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materially breached the Agreenent. Thus, it was not required to
inform Gurland that he was being fired “for cause,” because the
Agreenment was no | onger binding. These positions are not clearly
i nconsi stent because Storetrax, in each instance, is claimng that
t he Agreenent was no | onger in effect and adherence to its terns was
not required. 1In the event that the Agreenent was valid at the tine
it termnated Gurland, Storetrax asserts that his actions leading to
his termnation came wthin the definition of “cause” in sections
6(b)(iv) and (vi) of the Agreenent. Those positions are not clearly
I nconsi stent. In any event, Storetrax was not successful in its
effort to quash the wit of garnishnment. Accordingly, we find the
doctrine of judicial estoppel does not apply.
IT. Case No. 418

A. Choi ce of Law.

Storetrax contends that the circuit court erred in applying
Maryl and | aw, rather than Del aware | aw, to determ ne whet her Gurl and
breached his fiduciary duty to the corporation and to assess
damages. In support of its argunment, Storetrax clains that,

pursuant to the “internal affairs doctrine,” the | aw of the state of
i ncor por ati on, Del awar e, shoul d govern t he rights and
responsibilities of the parties. Citing Resolution Trust Corp. V.
Everhart, 37 F.3d 151 (4th Cr. 1994), and the Restatenent (Second)
of Conflicts 8 309 (1971), Storetrax asserts that the internal

affairs doctrine is not absolute, but rather a presunption.
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According to Storetrax, the circuit court erred in concluding that
t he presunption was rebutted and that Maryl and had nore significant
relationship to the parties.

In NAACP v. Golding, 342 M. 663, 679 A 2d 554 (1996), the
Court of Appeals explained the “internal affairs doctrine” as
fol | ows:

“The internal affairs doctrine is a conflict
of laws principle which recognizes that only
one State should have the authority to
regulate a corporation’s internal affairs-
matters peculiar to the rel ationshi ps anong or
between the corporation and its current
of ficers, directors, and sharehol ders- because
otherwise a corporation could be faced with
conflicting demands.”

Id. at 673 (quoting Edgar v. MITE Corp., 457 U.S. 624, 645, 102 S.
Ct. 2629, 73 L. EdJ. 2d 269 (1982)). See also Tomran, Inc. V.
Passano, 159 MJ. App. 706, 862 A 2d 453 (2004) (relying upon the
internal affairs doctrine in the absence of a contractual choice of
law provision to conclude that the law of the country of
i ncorporation controlled a shareholder’s derivative suit), aff’d,
391 Md. App. 1, 891 A 2d 336 (2006). The Restatenent (Second) of
Conflicts 8 309 provides, in pertinent part:

The local law of the state of incorporation

wi |l be applied to determ ne the existence and

extent of a director’s or officer’s liability

to the corporation, its creditors and

shar ehol ders, except where, with respect to

the particular issue, sone other state has a

nore significant relationship under the

principles stated in Section 6 to the parties

transaction, in which event the |ocal |aw of
the other state will be appli ed.
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Sect i

on 6 sets forth the follow ng principles:

(a) the needs of the interstate and
i nternational systens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested
states and the relative interests of those
states in the determ nation of the particular
| ssue,

(d) the protection of justified expectations,
(e) the basic policies underlying the
particular field of |aw,

(f) certainty, predictability and uniformty
of result, and

(g) ease in the determ nation and application
of the law to be appli ed.

Cst ensi bly appl ying the Restatenent (Second) of Conflicts 88 6

and 309,

the circuit court determned that Maryland had a nore

significant relationship to the parties’ transaction

concl uded,

in relevant part:

Maryland is not nerely the state of trial
Al though Storetrax is a Del aware corporation,
[Storetrax’s] principal place of business is
in Maryland. [QGurland] resides in Maryl and
The al | eged breach of contract concerning the
severance paynent occurred in Maryland. The
Court takes further judicial notice that the
[ Agreement] was to be construed in accordance
with Maryland | aw The original suit for
breach of contract was filed in Maryland and
reversed by the Maryland Court of Special
Appeal s. The all eged breach of fiduciary duty
by M. @urland took place in Mryl and. I n
short, both [Storetrax] and [CGurland] had al
contacts and a nore significant relationship
with the State of Maryl and.

The court

Al though it contends that the circuit court erred in applying

the substantive |law of Mryland rather than Del anare
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asserting that Delaware “has a nore developed body of Ilaw "3

Storetrax does not elucidate on the differences between the | aws of

the two jurisdictions. In its brief Storetrax stated:
It appears that the substantive |aw of
Maryl and and Delaware with regard to the
affirmative obligations and duties of a
director to protect the corporation are the
sarne. The finding of a breach of the duty
itself would not appear to vary whether
Maryl and or Delaware lawis applied. However,
Del aware | aw has a wel | -devel oped body of | aw
dealing with damages which flow from the
breach of a director’s fiduciary duty to the
corporation, which Maryland does not. Thus,
the i mportance of the issue.

Storetrax «clarified its position in its reply brief,
expl ai ning: “Del aware has an extensive and rich body of case |aw
dealing with the fiduciary obligations of a director. Mryland has
far less. No close analysis or conparison of individual cases has
been undertaken.”

Because Gurl and was al | eged to have breached his fiduciary duty
to his corporation, “a matter peculiar to the rel ati onshi ps anong

and between the corporation and its . . . directors,” we are

3 According to Storetrax,

It is believed that if Maryland | aw applies,
t he decision whether to grant attorneys[’]
fees as substantive damages will be a case of
first inmpression and the outcone far from
certain. Delaware on the other hand has a
nor e devel oped body of lawf,] [which affords
the “Chancery Cour[t] ‘broad discretion to
tailor renmedies[,]’” including attorneys’
fees and litigation expenses].
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persuaded that, pursuant to the internal affairs doctrine, Del aware
| aw nore appropriately applied to the present dispute. Storetrax,
however, has failed to establish that it was prejudiced by any
erroneous choice of law. See Crane v. Dunn, 382 MI. 83, 91, 854
A.2d 1180 (2004) (“It is the policy of [the appellate courts] not to
reverse for harm ess error and the burden is on the appellant in al
cases to show prejudice as well as error. Prejudice will be found
if a showng is made that the error was likely to have affected the
verdict below ”) (internal citations omtted). See also State
Deposit Ins. Fund Corp. v. Billman, 321 Ml. 3, 17, 580 A 2d 1044
(1990) (“It is not the possibility, but the probability, of
prejudice which is the object of appellant inquiry.”). W have
concl uded, and Storetrax has conceded, that the rel evant substantive
| aw of Del aware and Maryland is the sanme. W do not reach the issue
of damages because, as we explain belowin Part Il B, Gurland did
not breach his fiduciary duty owed to the corporation under either
state’s law. Therefore, any alleged error was harm ess.

B. Breach of Fiduciary Duties.

Storetrax contends that Gurland, a nenber of the corporation's
Board of Directors, had a fiduciary duty to place the corporation’s
interests ahead of his own. According to Storetrax, by filing a
| awsuit agai nst the corporation when he knew that it could not pay
its debts in the ordinary course of business, obtaining a sunmary

judgnment by default, and subsequently, garnishing the corporation’s
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bank account, Gurland breached his fiduciary duties to the
cor porati on. Storetrax claims, “[i]t is not the filing of the
| awsuit that violated Gurland’ s fiduciary duty, it was his failure
to resolve his conflict, his silence in the face of Storetrax’s
obvi ous ignorance of . . . [Case |I], and his actions thereafter that
violate his fiduciary duty as a director to the corporation.”
Moreover, Storetrax asserts that Gurland s breach was continuing
because he did not lift the summary judgnment by default and the
gar ni shnment when the corporation requested that he do so.
Maryl and Rule 8-131(c) governs appellate review of actions

tried without a jury, and it provides, in pertinent part:

[ T] he appellate court will review the case on

both the |aw and the evidence. It will not

set aside the judgnent of the trial court on

the evidence unless clearly erroneous, and

will give due regard to the opportunity of the

trial court to judge the credibility of the

Wi t nesses.
Simlarly, for m xed questions of law and fact, “we will affirmthe
trial court’s judgnent when we cannot say that its evidentiary
findings were clearly erroneous, and we find no error in that
court’s application of the law.” Brown & Sturm v. Frederick Road
Ltd. P’ship, 137 M. App. 150, 170, 768 A 2d 62 (2001) (citing
Bowers v. Eastern Aluminum Corp., 240 Md. 625, 626-67, 214 A 2d 924
(1965)). Wth regard to questions of |aw, however, the trial court

“enjoys no deferential appellate review,” and the appellate court

“must apply the law as it discerns it to be.” Helinski v. Harford
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Memorial Hosp., Inc., 376 Md. 606, 614, 831 A 2d 40 (2003) (citing
Heat & Power Corp. v. Alir Prods. & Chems., Inc., 320 Md. 584, 591,
578 A.2d 1202 (1990)).

It appears that the issue of whether a corporate director
breaches his or her fiduciary duties by failing to affirmatively
notify his or her corporation after filing a conplaint against it is
a matter of first inpression in both Delaware and Maryland. The
i ssue of whether it is a continuing breach of a corporate director’s
fiduciary duty to decline to lift a default judgnment or wit of
garni shnment, despite requests by the corporation to do so, also
appears to be a matter of first inpression in both jurisdictions.

In deciding the issue, however, we are guided by settled
statutory and case |law regarding a corporate director’s fiduciary
obligations generally. In both Delaware and Maryl and, a nenber of
a corporation's Board of Directors stands in a fiduciary
relationship with both the corporation and the corporation’ s
sharehol ders. Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998) (“The
directors of Del aware corporations stand in a fiduciary relationship
not only to the stockhol ders but also to the corporations upon whose
boards they serve.”); Booth v. Robinson, 55 Ml. 419, 436-37 (1881);
Wittman v. Crooke, 120 Mi. App. 369, 707 A 2d 422 (1998). Incl uded
anong a director’s fiduciary obligations are the duties of due care,
good faith, and loyalty. Malone, 722 A.2d at 10; WMaryland Code

(1975, 1999 Repl. Vol.), &8 2-405.1 of the Corporations and
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Associations Article (“C. & A'") (providing that

pr ef or m hi

a director

shal |

S duties “in good faith[,]” “[i]n a manner he reasonably

believes to be in the best interests of the corporation[,]” and

“IwWith the care that an ordinary prudent person in |ike position

woul d use

Describing a director’s fiduciary duties,

Inc., 5 A

expl ai ned:

under simlar circunstances.”).

in Guth v.

Loft,

2d 503, 510 (Del. 1939), the Suprene Court of Del aware

Wi | e technically not trust ees,
[corporate directors] stand in a fiduciary
relation to t he corporation and its
st ockhol ders. A public policy, existing

t hrough the years, and derived froma profound
know edge  of human characteristics and
notives, has established a rule that demands
of a corporate of ficer or di rector,
perenptorily and i nexor abl y, t he nost
scrupul ous observance of his duty, not only
affirmatively to protect the interests of the
corporation conmtted to his charge, but al so
to refrain fromdoi ng anyt hing that woul d work
injury to the corporation, or to deprive it of
profit or advantage which his skill and
ability mght properly bring to it, or enable
it to make in the reasonable and |aw ul
exercise of its powers. The rule that
requi res an undivi ded and unselfish loyalty to
t he corporation demands that there shall be no
conflict between duty and self-interest. The
occasions for the determ nation of honesty,
good faith and |oyal conduct are many and
varied, and no hard and fast rule can be
f ormul at ed. The standard of loyalty is
nmeasured by no fixed scal e.

The Court of Appeals has |ikew se iterated:

“Many fornms of conduct permssible in a
wor kaday world for those acting at arms
length are forbidden to those bound by
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fiduciary ties. A [corporate director] is

held to sonmething stricter than the norals of

the market place. Not honesty al one, but the

punctilio of an honor the nost sensitive, is

then the standard of behavior. As to this

there has developed a tradition that s

unbending and inveterate. Unconpr om si ng

rigidity has been the attitude of courts of

equity when petitioned to underm ne the rule

of undivided loyalty by the ‘disintegrating

erosi on’ of particular exceptions... Only thus

has the | evel of conduct for fiduciaries been

kept at a level higher than that trodden by

the crowd.”
Della Ratta v. Larkin, 382 M. 553, 578, 856 A 2d 643
(2004) (quoti ng Meinhard v. Salmon, 164 N.E. 545 (N. Y. 1928)).

Despite a corporate director’s exacting adherence to his

fiduciary responsibilities, circunstances can arise when the
director’s interests my conflict with the interests of the
corporation. Wen such conflicts materialize, the director has a
responsibility to notify the corporation, either through its
directors or sharehol ders. For exanple, where the director has an
interest in a transaction presented to the corporation for
consi deration, he can find “safe harbor” by di scl osing the conflict
to the corporation and abstaining fromthe ratification of that
transaction. See Del. Code Ann. tit. 8 8 144 (1953 & Supp. 2005)
(providing that a transaction or contract between an interested
director and the corporation will not be set aside solely because
of the director’s interest, where, anong other things, the director
discloses his relationship or interest and the transaction is

ratified by the affirmative votes of a ngjority of disinterested
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directors); C. & A 8§ 2-419(a)-(b) (sane). See also, e.g., Cede &
Co. v. Technicolor, Inc., 634 A .2d 345 (Del. 1993); Shapiro v.
Greenfield, 136 Md. App. 1, 764 A 2d 270 (2000).

GQurland’ s claimfor severance pay was clearly hostile to the
interests of Storetrax. But, analogizing to the statutory and
common |aw on interested director transactions, we are persuaded
that Gurland could find “safe harbor” by putting Storetrax on
notice of his claim and not taking part in the Board s
del i berations regarding his claim

Clearly, CGurland s Novenber 30 and Decenber 11 letters to
Stewart and the Board, respectively, put the Board on notice that
he believed that the Agreenment was valid and that he was entitled
to severance pay under its terns. Moreover, in his Decenber 11
letter, CGurland stated: “If the issue remains unresolved as of
Decenber 21, 2001[,] I will instruct ny attorney to proceed.”
(Enphasi s added).

It is also clear fromthe | etter dated Decenber 20, 2001, that
“the senior managenment of Storetrax and the Board of Directors
(excepting [Gurland])” were aware of @urland’ s pending claim
Furthernore, it is clear fromthat |letter that managenent and the
Board were in agreenent that Gurland was not entitled to severance
pay and were willing to litigate the matter in the event that
CGurl and decided to proceed. The Decenber 20 letter al so indicated

that Storetrax had retained the assi stance of counsel.
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The trial court was neither clearly erroneous in its
determ nation that Gurland acted in good faith in informng the
corporation of his intentionto file suit nor erroneous as a matter
of law in concluding that his Decenber 11 letter to the Board put
the corporation on sufficient notice of his intent tofile suit for
breach of contract. In fact, Gurland waited for nore than one
nonth after sending the letter prior to filing his conplaint. W
fail to see how Storetrax was not nmade aware that Gurland intended
to litigate the matter. Accordingly, we conclude that Gurland did
not violate, as a matter of law, his fiduciary duties to Storetrax
by filing a conplaint for breach of contract after he provided the
corporation with witten notice of his conplaint.

Because Qurl and provided such notice, we are persuaded that
the cases relied upon by Storetrax, including Marr v. Marr, 70 A
375 (N. J. 1908) and Union Ice Co. v. Hulton, 140 A 514 (Pa. 1928),
are di stinguishable fromthe case at bar. In mMarr, a director and
presi dent of a closely held corporation, WlliamMarr, |oaned funds
to the corporation. Utinmately, he becane the corporation’ s sole
creditor. At the final shareholders neeting, Marr infornmed the
sharehol ders that “unless a sale of the property of the conpany
coul d be effected, [he] would put his clains into judgnent and sel
the property.” 70 A at 378. Al though the corporation owned real
and personal property valued at $25,000, the corporation’'s

organi zational structure had been abandoned. Eight nonths after
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the final sharehol ders neeting and fifteen nonths after the final
directors neeting, wthout additional notice to any of the
corporate directors, officers, or sharehol ders, other than service
of process upon “sonme agent of the conpany,” Marr filed suit
agai nst the corporation, alleging that he was owed $8,500 for the
outstandi ng | oans. 1d. at 379. He secured a judgnent in the anount
of $10,287.90 and thereafter executed the judgnent through a
sheriff’s sale. Wthout notice of the sheriff’s sale, other than
to the other directors, officers, or shareholders, Marr was the
only purchaser present at the sale. In satisfaction of his
judgment, Marr purchased all of the real and personal property of
the corporation for one-half of its value. 1d. 376.

Seven years after the sheriff’s sale, a guardian acting on
behalf of a mnor shareholder filed suit against Marr and the
corporation seeking to set aside the sheriff’'s sale and all eging

that, as a “trustee for the stockhol ders of the conpany,” Marr was
obliged to protect their interests and “give themfair notice that
the execution sale was in contenplation.” Id. at 377. The trial
court held that notice, other than the statutory notice provided,
was not required because Marr had attenpted to get the sharehol ders
toraise the funds to pay off its debt and that “it woul d have been
futile to give such notice.” Id

The Court of Errors and Appeal s of New Jersey determ ned t hat,

in instances where a director becones a creditor and assunes a
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position antagonistic to his or her corporation, he or she my
bring an action against the corporation to recover the debt owed.
Id. at 378. In so doing, however, the Marr Court opined that the
director “nust, on taking |egal proceedings for collection of his
[or her] debt, relinquish his trust pro hac vice, not covertly, but
openly, and with fair notice to his [or her] conpany.” 1d. To
satisfy his or her duty, the director should notify either the
other directors or the sharehol ders, depending wupon the
ci rcunst ances. The Marr Court further reasoned: “If the conpany
I's equipped with other officers and directors who are actively
representing the interests of the stockholders, it may well be that
notice to such officers and directors be deened sufficient.” Id.
The Marr Court determ ned that the “general notice” Marr provided
nearly ten nonths before the sheriff’s sale and notice that could
be inferred from service of process upon “sonme agent of the
conpany,” was insufficient to fairly apprise the sharehol ders of
the i nm nent sale of the corporation’s property. 1d. at 379. The
Court concluded that the conpl ai nant was entitled either to affirm
the sale and treat Marr as a trustee for the conplainant or insist
that the sale be set aside. I1d. at 380.

The Suprene Court of Pennsylvania contenplated a simlar set
of circunmstances in Union Ice. |In that case, the president of a
corporation, Huton, |oaned the corporation funds. Prior to filing

a lawsuit against the corporation, Huton's attorney, who was al so
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t he vice president of the corporation, orally infornmed the board of
directors that, at sone point in the future, Huton would “have to
reduce his notes to judgnent, and that eventually he woul d have to
sell the property.” 140 A at 514. Wthout providing additional
notice, Huton filed suit, obtained a judgnent, and executed the
j udgnment by neans of a sheriff’s sale, where he all egedly purchased
the corporation’s property at less than fair market val ue. Id
The corporation filed an action for an accounting, in which it
sought a determnation of the fair market value of the property.
Finding that Huton failed to notify the directors or stockhol ders
of his intention to execute the judgnent, the trial court granted
the corporation relief.

On appeal, Huton argued that the notice provided by his
attorney was sufficient. Alternatively, he clainmed that he was not
required to provide notice of the execution and sal e because, “when
he began | egal proceedings to reduce his claimto judgnent, that
was notice of all the consequences that mght result from such
proceedi ngs, including notice that the property of the conpany
woul d be sold after judgnent if it was not paid.” I1d. at 515
Concl udi ng that the oral notice provided by Huton’'s attorney was
deficient, the Suprenme Court of Pennsylvania explained that the
board of directors “were entitled to know when the execution
i ssued, and the tinme and place of the sale in order that they m ght

take steps to protect the interests of the stockhol ders for whom
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they and [Huton] were trustees.” Id. According to the court,
Huton’s notice was “vague and indefinite, only indicating a
possi ble future intention.” 1d. at 514. Wth regard to Huton’'s
second contention, the Union Ice Court explained that, surely in
enforcing a judgnent agai nst his or her corporation, a director or
officer was entitled to utilize “the same nmethods as are open to
other creditors.” Id. at 515. When doing so, however, the
corporate officer or director “nust take no unfair advantage” and
“be scrupulous to see that sone one on the corporation s behalf
knows what is being done so that its interests may be saf eguarded.”
Id. The court affirnmed the trial court’s order of an accounti ng.

Here, unlike in Marr and Union Ice, Qurland provided witten
notice of his intent to file a | awsuit against the corporation to
the Board, which was actively involved in the corporation’s
activities. The notice set forth a date for the conmencenent of
the proceeding, stating definitively that Gurland would instruct
his attorney to proceed if the matter was not resolved within ten
days. Moreover, in filing the conplaint, Gurland conplied wth
Maryland Rule 2-124(d), which provides that when serving a

corporation service nmay be nmade upon its resident agent.* As a

“* Rule 2-124 provides, in pertinent part:
(d) Corporation. Service is nmade upon a
corporation, incorporated association, or
joint stock conpany by serving its resident
agent, president, secretary, or treasurer.
| f the corporation, incorporated association,
(conti nued. . .)
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litigant represented by counsel, direct disclosures to the
corporation, which was al so represented by counsel, concerning the
matt er under di spute woul d have been i nappropri ate and not required
under any statute or case law this Court could | ocate.

When CGurl and becane a creditor of the corporation, he had the
same rights to collect as any other judgnent creditor. To adopt
Stroretrax’s argument that Gurland had a continuing fiduciary
obligation to lift the garnishnment upon its request would put
Gurland in the illogical and unjust position of being able to
collect on the judgnment only wth Storetrax’s consent. See
Waterfall Farm Sys., Inc., v. Craig, 914 F. Supp. 1213, 1228 (D
Md. 1995) (holding, anong other things, that “the nmere fact that
the [appell ees] were officers and directors of [the corporation]
did not inpose on thema |egal obligation to accede to demands of
the [c]orporation which were adverse to their own personal
financial intersts”). Declining to lift the garni shnment was not a
continuing breach of Gurland s fiduciary duty.

C. Admissibility of Hearsay Statenments.

4(...continued)
or joint stock conmpany has no resident agent
or if a good faith attenpt to serve the
resi dent agent, president, secretary, or
treasurer has failed, service may be made by
serving the nmanager, any director, vice
presi dent, assistant secretary, assistant
treasurer, or other person expressly or
inpliedly authorized to receive service of
process.
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Finally, Storetrax contends that the circuit court erred in
excluding Gurland’ s alleged statenments to Wirtzel that he would
“get back” to Wirtzel on Storetrax’s alleged settlenment offer. On
appeal , Storetrax asserts:

Had M. CGurland been allowed to testify
as to those discussions he would have
confirmed the fact that he had a tel ephone
conference in January of 2002 with M. Wirtzel
and he had represented to M. Wirtzel that he
woul d get back to himabout a settlenent offer
that had been nmade by Storetrax.

Under the Maryl and Rul es, the discovery process is controlled
largely by the parties, wth “judicial intervention in the
di scovery process [being] the exception rather than the rule.”

John A. Lynch, Jr. & Richard W Bourne, Mdern Maryland G vil

Procedure §8 7.8, 7-126 (2d ed. 2004). Maryland Rules 2-432 and 2-
433 provide the parties with a neans of seeking judicial
intervention for discovery disputes arising prior to trial and
provide the court with a neans of enforcing discovery orders.
Where a party ignores a court order conpelling discovery, the court
may sanction that party by, anong ot her things, striking pleadings,
entering a default judgnment, or precluding the party from
i ntroducing into evidence nmatters subject to the discovery order.
Ml. Rule 2-433(a).

In fashioning a renedy for discovery violations, trial courts
are afforded broad discretion. North River Ins. Co. v. Mayor of

Baltimore, 343 Md. 34, 47, 680 A 2d 480 (1996) (“We fully recogni ze
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that ruling on discovery disputes, determ ning whether sanctions
should be inposed, and if so, determning what sanction is
appropriate, involve a broad discretion that is to be exercised by
the trial courts.”); Bartholomee v. Casey, 103 MI. App. 34, 48, 651
A.2d 908 (1995). In Taliaferro v. State, 295 Ml. 376, 456 A 2d 29
(1983), the Court of Appeals said that, in exercising its
di scretion, the trial court should consider
whet her the di sclosure violation was technical
or substantial, the timng of the ultimte
di scl osure, the reason, if any, for the
violation, the degree of prejudice to the
parties respectively offering or opposing the
evi dence, whether any resulting prejudice
m ght be cured by a postponenent and, if so,
the overall desirability of a continuance.
Id. at 391. See also Heineman v. Bright, 124 Md. App. 1, 720 A 2d
1182 (1998), cert. denied, 344 M. 116, 685 A 2d 451 (1996),
(characterizing the factors set-forth in Taliaferro as mandatory).
Because “[f]requently these factors overlap[,] [t]hey do not |end
thensel ves to conpartnental analysis.” Taliaferro, 295 Ml. at 391.
When a discovery violation becones apparent only after the
trial has cormenced, the potential for prejudice is greater thanif
t he di scovery violation had occurred prior totrial. As this Court
opi ned i n Bartholomee:
Wen a party’'s failure to supply
I nformation properly request ed in an
i nterrogatory becones apparent early in the
case, any injury to the opponent can be easily
renmedi ed by an order conpelling disclosure.
On the eve of trial, however, “the injury

inherent in failure to make discovery is
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unfair surprise. It would seemthat the only
effective cure for this disease is preclusion
of the material wthheld.”

103 Md. App. at 48 (quoting John A Lynch & R chard W Bourne

Maryland G vil Procedure, 8§ 7.8(c), at 597 (1993) [hereinafter

“Lynch & Bourne”]) (internal citations omtted).

During pre-trial discovery, Gurl and propounded i nterrogatories
to Storetrax. The follow ng represents relevant portions of the
interrogatories Gurland posed to Storetrax and Storetrax’s
responses:

Q7. If youintend to use or rely upon in any
manner, at any trial or hearing in this case,
any oral or witten statenent made by Joshua
Gurl and (hereinafter referred to as
“assertion”), state the date of the assertion,
the manner in which the assertion was nuade,
the person to who the assertion was nade and
the content of the assertion and identify al
wi tnesses to the assertion.

Answer: Cbjection. It is not appropriate to
inquire as to what statements, either oral or
written, counsel intends to use or rely upon
in any manner at a trial of this case, as that
Is the work product of counsel. Nonetheless,
documents will be turned over to Gurland and
his counsel, many of which will be directly
relevant to statements made by him concerning
the various issues in this case.

Q8. If youintend to use or rely upon in any
manner, at any trial or hearing in this case,
any other oral or witten statenent, state the
date of the assertion, the manner in which the
assertion was nmade and the content of the
assertion and identify the person(s) who made
said assertion and identify all w tnesses to
t he assertion.

Answer: Objection. See answer to question 7.
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(Enmphasi s added.)

When Storetrax sought toelicit Gurland s all eged statenent to
Wirtzel at trial, Qurland objected, asserting that the statenent
had not been disclosed prior to trial, despite Storetrax’s
i nterrogatory response that such statenents woul d be “turned over.”

The follow ng coll oquy occurred:

[ Counsel for Storetrax]: Yes. well, the
obj ection, Your Honor is one, and I will tell
you, | never answer a question that starts
off, “if you intend to use a-[.]”

[ The Court]: Well, | don't care whether you do
or don't. That’s not for you to decide.

That’s for ne to do.

[ Counsel for Storetrax]: | agree, Your Honor.
And if this were on a proper notion to conpel,
| would pull out ny case |aw and-

[ The Court]: Al right. But his answer, and
that’s what | said, you didn’t do anything.

[ Counsel for Storetrax]: Exactly.

[ The Court]: And then [Gurland] turns around

and says, now wait a mnute. It’s true |
didn't do anything, but he promsed that
docurments will be turned over.

[ Counsel for Gurland]: And the statenents.

[ The Court]: Many of which will be directly
rel evant statenents made by him and then he
didn't doit. And | have a right to rely on

t hat .

[ Counsel for Storetrax]: |I did turn over every
docunent we have. | don’'t have any docunents
evi dencing this. All | had is the oral

testi nony, what he’s going to tell us and what
M. Wirtzel would tell us if he were call ed.
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[ The Court]: The issue is, his question was,
if you intend to use or rely upon in any
manner at trial, any oral statenment, state the
date of the assertion, the manner in which it
was made, the content and identify the person.

It’s the old adm ssion against interest. If
you're going to use an adm ssion against
interest, I want to know about it.
[ Counsel for Storetrax]: |’mnot.
[The Court]: Well, | characterized it, his is

broader than an adm ssion against interest.
It doesn’t, it’s not qualified to that.

* * *
[ Counsel for Storetrax]: 1’1l proffer what |
believe all | was going to use it for. I

believe that based upon the exchange of
| etters, which we see and need say no nore, in
his di scussions he realized that there was an
intent on the part of the conpany to defend a
lawsuit if he filed it. That’s all it is.
Not hi ng nore. Not hing | ess.

* * *

[ Counsel for Storetrax]: |I'm sorry, Your
Honor . If you perceive that ny exchange of

letters or anything we did has anything to do
with question 7 or 8, | just don’t perceive it

that way. I never heard one word about

guestion 7 or 8 or anything thereafter and |

don’t perceive that what |’ m asking him goes
t 0—-

[ The Court]: But you told himyou d give it to
hi m

[ Counsel for Storetrax]: No, Your Honor. I
did not.
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[ Counsel for Storetrax]: | told him I would
give himanything that as, as | think you have
properly qualified it or characterized it, an
adm ssion against interest. | don’t perceive
that what he’s being asked to do here, which
is sinply describe as he’s going to describe
t hroughout, is what he did or did not do and
who he di scussed things wth.

[ The Court]: That’s it to his question is
broader than an adm ssion against interest.
Wll, you all are forcing nme to rule on an
obj ection. Sustai ned.

Initially, we recognize that [a] party seeking di scovery may
not expect his opponent to construe discovery requests as broadly
as possible, in essence, to volunteer information beyond the
request, on pain of preclusion of evidence at trial as a discovery
sanction.’” Bartholomee, 103 M. App. at 49 (quoting Lynch &
Borne). Cearly, a statement from Gurland that he woul d consi der
Storetrax’s settlenent offer and “get back” to Wirtzel would be
subsunmed in interrogatory seven, even reading the question
conservatively. Wth that said, we are not persuaded that the
circuit court’s sanction in precluding cross-exam nation of Gurl and
on his alleged conversation with Wirtzel constituted an abuse of
di scretion. W expl ain.

Counsel for Storetrax objected to interrogatories seven and
eight, claimng that they called for attorney opi ni on work product.
As clarified in Blair v. State, 130 MI. App. 571, 747 A 2d 702

(2000), there are two types of attorney work product: “fact and

opi nion.” Id. at 607. “Opinion work product concerns the
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attorney’s nental processes,” such as the lawer’s strategies
t heories, and nental inpressions. Id

Here, although interrogatories seven and eight called for
material that Storetrax “intend[ed] to rely upon at trial,” we are
not persuaded that the information requested consisted of attorney
opi ni on work product. See Barnes v. Lednum, 197 Md. 398, 407, 79
A. 2d 520 (1951) (“Modern discovery statutes or rules are intended
to facilitate discovery, not to stimulate the ingenuity of |awers
and judges to nake pursuit of discovery an obstacle race.”); Laws
v. Thompson, 78 M. App. 665, 689, 554 A 2d 1264 (1989) (“The
Maryl and di scovery rul es were deliberately designed to be broad and
conprehensive; their purpose is to assure that no party goto trial
in a confused or nuddl ed state of mnd regarding the facts giving
rise to the litigation.”). The appendix to the Maryland Rul es
includes form interrogatories “to facilitate the exchange of
meani ngful information with a m nimum of controversy.” M. Rules
app. form interrogatories conm note. “Standard Genera
Interrogatory No. 3" provides:

3. If you intend to rely upon any docunents

or other tangible things to support a position
that you have taken or intend to take in the

action, including any claim for damages,
provide a brief description, by category and
| ocation, of all such docunments and other
tangible things, and identify all persons
havi ng possession, custody, or control of
t hem
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M. Rul es app. form3. general interrogatories (enphasis omtted).
Clearly, interrogatories such as those propounded by Gurl and shoul d
not be construed as a request for attorney opinion work product.
Moreover, in responding to Gurland’s interrogatories, after
obj ecting, counsel for Storetrax stated that information rel evant
to the request would be forthcom ng. Gurland did not seek an order
conpel I ing discovery under Maryland Rule 2-432 (b)(D), but given
Storetrax’s response to i nterrogatories seven and ei ght, it was not
unreasonabl e for Gurland to believe that Storetrax’s response was
conplete and that it would provide all relevant information inits
possessi on. O herwse, litigants could lull an opponent into a
fal se sense of security with an equivocal reply to interrogatories,
and defend their actions by arguing that their opponent shoul d have
filed a response to conpel. Although they are not officially part
of the Maryland Rules, the D scovery Quidelines of the Maryland
State Bar Associ ati on apparently recognize this tactic and attenpt
to restrict it. Di scovery Quideline 5(b) provides that “[t]he
practice of objecting to an interrogatory or a part thereof while
sinmul taneously providing a partial or inconplete answer to the
obj ectionable part is presunptively inproper.” See also Maged v.
Yellow Cab. Co., 237 M. 340, 346, 206 A 2d 257 (1965) (“[We
shoul d not be understood as approving the practice of answering
I nterrogatories in an evasi ve manner and t hen produci ng evi dence to

the contrary at the tine of trial.”).
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Upon CGurl and’s objection, Storetrax did not contend at trial,
as it does now, that Gurland s conversation with Wirtzel was bei ng
offered to denonstrate that Storetrax “was not on notice of the
i mmedi acy of any lawsuit.” Instead, Storetrax proffered that
Gurl and was on notice of Storetrax’s intent to litigate any future
claimhe may file against it. See Sutton v. State, 139 M. App
412, 452, 776 A 2d 47 (2001) (“Wiere evidence is excluded, a
proffer of substance and relevance nust be nade in order to
preserve the issue for appeal.”) (citing Conyers v. State, 354 M.
132, 164, 729 A .2d 910 (1999)). At trial, Storetrax’s letter to
Gurl and dated Decenber 20, 2001, clearly indicates the conpany’s
intent to defend Gurland s breach of contract claim Therefore, in
fashioning the sanction for Storetrax’s discovery violation, the
circuit court obviously did not perceive that Storetrax would be
prejudiced by limting Storetrax’s cross-exam nation of QGurl and.
On appeal, Storetrax concedes as nuch, stating: “Although it is
doubtful [this issue] led to the erroneous opinion of the court,
Storetrax . . . included this issue should the case be renmanded for
trial.” In addition, had Storetrax sought to elicit the contents
of any conversation between CGurland and Wirtzel, it could have
called Wirtzel to testify, a witness under its control, but it did
not. For the reasons stated above, the circuit court did not abuse

its discretioninlimting Storetrax’s cross-exam nation of Gurl and
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as a sanction for providing an i nconpl ete response to i nterrogatory

seven.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY IN CASE NO. 1047
REVERSED; CASE REMANDED FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION.

COSTS IN CASE NO. 1047 TO BE PAID BY
APPELLEE.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY IN CASE NO. 418
AFFIRMED.

COSTS IN CASE NO. 418 TO BE PAID BY
APPELLANT.
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