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On Cctober 10, 1995, a grand jury of Washington County filed
an eleven-count indictnent, charging appellant Edward Charles
Stouffer, inter alia, with first degree preneditated nmurder, nurder
commtted in the perpetration of a kidnappi ng, and ki dnappi ng.

Appel I ant, on March 28, 1996, filed a Suggestion for Renoval
and a Response to State’s Request for D scovery. The court, after
di sposing of several pre-trial notions, denied appellant’s
suggestion for renoval.

On Novenber 4, 1996, the jury returned verdicts of guilty as
to first degree felony nurder and ki dnapping. Appel lant, on
Novenber 12, 1996, noved for a new trial, and, after a hearing was
hel d, the notion was deni ed.

Appel l ant, on February 3, 1997, was sentenced to life
i nprisonnment for the first degree felony nurder conviction and to
a concurrent thirty years for the kidnapping conviction. On
February 26, 1997, appellant noted this appeal. Appellant presents
seven questions for our review

| . Was the evidence sufficient to support
appel l ant’ s convi ctions?

1. Dd the trial court err by repeatedly
restricting defense cross-exam nati on?

I11. Did the trial court err in allow ng the
State to use prior statenents  of
W tnesses under the guise of refreshing
their recollection or inpeachnent?

IV. Dd the trial court err in allowng
hearsay evidence concerning appellant
allegedly threatening a key State’'s
W t ness?
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V. Di d t he trial court err in its
instructions to the jury?

VI. Did the trial court err by failing to
grant appellant’s suggestion for renoval ?

VIl. Did the trial court err in wthhol ding,
for sone tinme, information from appel | ant
t hat one of the jurors had been
indirectly contacted by the deceased s
father during the trial?
Because we hol d the evidence indicates the hom ci de was not
commtted in the perpetration of the underlying felony, we shall

reverse the judgnent of conviction for felony nurder.

FACTS

In md-January, Jeffrey Fiddler noved out of his father’s Wst
Virginia home and into the Young Men’s Christian Associ ation ( YMCA)
in Hagerstown, Maryland. Fiddler had also lived, off and on, at 12
Eli zabeth Street in Hagerstown with Robert Schell (also known as
Robert Starr).

On the norning of February 27, 1989, Fiddler was found dead by
the side of a road near the Maryland-Pennsylvania State I|ine
According to Pennsylvania State Police Trooper Edward Vymazal, who
responded to the crine scene, Fiddler’'s death was the result of a
hom ci de, but no weapon was recover ed.

An aut opsy revealed that Fiddler had two stab wounds to the
chest, sone defensive wounds to the hand, a contusion or bruise to

the back of the neck, and abrasions to the buttocks, left thigh,
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and left leg. There was evidence that Fiddler bled to death and
t hat death could have taken up to one-half hour

Dr. Neil Hof man, the forensic pathol ogi st who perfornmed the
autopsy, and Pennsylvania State Police Trooper Donald Paul,
testified that wth such wounds |arge amounts of blood would be
expected at the scene. Trooper Paul, who discovered Fiddler |ying
in a grassy area, however, rolled him over and saw very little
bl ood. Due to the small amount of blood at the scene and the
position of Fiddler’s body, Trooper Paul testified that he believed
Fi ddl er had been transported and dunped at the scene, after being
killed somewhere el se. Through a joint investigation, it had been
determned that Fiddler’s nmurder took place in or near Maryland and
t hat he had been dunped in Pennsyl vani a.

Fi ddl er’ s body had been found w t hout underwear, socks, or a
| acket . Hof man testified that, during the stabbing, Fiddler’'s
pants and shoes were off. Before his death, Fiddler was dragged,
w t hout his pants, across a rough granul ar black surface having a
di fferent conposition fromthat found at the scene. He was |ater
redressed.

The clothes, taken from Fiddler’s body during the autopsy,
were mai ntai ned at the Pennsylvania State Police Departnent until
Sept enber 1989, when all of the evidence was turned over to the
Hager stown Police Departnent. From that tinme, the evidence was
then maintained in the Hagerstown Police Departnent’s evidence

| ocker.
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Shortly after the hom cide, Sergeant Richard Johnson of the
Hagerstown Police went into Fiddler’s roomat the YMCA where he
retrieved Fiddler’s clothes and shaving Kkit. He unzi pped the
shaving kit and saw that it contai ned, anbong ot her groom ng itens,
a hair brush. After retrieving Fiddler’ s belongings, Sergeant
Johnson personally gave themto Fiddler’'s father, who put themin
hi s basenent where they remai ned untouched. Sonetinme in March 1990,
Fiddl er’'s father opened the shaving kit, renoved the hair brush,
and hand delivered the brush and sweaters to the Hagerstown Police
Department, where the brush was i nmedi ately packaged.

At appellant’s trial, several witnesses testified that they
saw Fi ddl er just days before he died.

One night in February 1989, downtown at the Hagerstown Square
(Square), Barbara Kelly saw Fiddler being chased by appellant,
WIlliamBurral, and “two other guys.” Fiddler had run behind her,
across the street, down Washington Street, through the city parking
| ot and down by the alley, beside Rocky's Pizza Restaurant. She
heard appellant tell Fiddler to “stay away from Becky.”

On the Friday before Fiddler’s body was found, G egory Scott
Smth, Jr., saw Fiddler at the YMCA and Fiddler told himthat he
had received a death note, but did not say from whom  Sonetine
that same night, according to the testinony of Fiddler’ s brother,
Jimy Fiddler (Jimy), he saw Fiddl er and they argued over $40 that

Fiddl er owed himfor a car battery.
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On a Friday night in February 1989, at the Double T Lounge,
Kathy May Argo saw Fiddler talking with appellant and Janes
Russell. Burral and Schell were also there that night. Argo said
t hat she saw appel | ant naking fun of Fiddler and Fiddler told her
that “appellant and theni were harassing him Fiddler told her
that they were going to the river to party and, afterwards, Fi ddler
left with appellant, Schell, Burral, and Russell. Appel | ant,
Burral, and Schell returned without Fiddler; they told Argo that
Fi ddl er stayed at the party.

Carol Ann Bussard, another resident of Elizabeth Street, heard
“a lot of hollering and scream ng” outside in the early norning
hours of the night in question. She |ooked out of her w ndow and
saw “two guys” fighting in the mddle of the street —one was |ying
in the street and the other was straddling himand beating his head
agai nst the street. Bussard heard a woman scream ng for help and
telling one of the nen to stop because he was going to hurt or kill
the other man. A third man then canme up the street, grabbed the
assailant and began to fight him Meanwhi l e, the victimrolled
under a parked truck and, afterwards, the others were attenpting to
| ocate hi m because he was “in bad shape.”

Concerning appellant’s whereabouts on the evening before
Fi ddl er was found, one of appellant’s former girlfriends, Rebekah
Knodl e Kogar, testified that she, appellant, and others, were at a
friend s house on Broadway Street in Hagerstown when, |ater that

afternoon, appellant, Russell, and Burral |eft together. Burra
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returned about 3:00 a.m, covered with “red stuff,” and changed hi s
clothes; appellant arrived sonetine later that norning. The
witness clained to have overheard appellant talking with Burra
about sonething that “got out of hand” on Elizabeth Street —they
menti oned Fiddler and Schell. Schell also came by sonetine that
same norni ng

Schel |l testified that, after he and Jimmy partied with friends
at Schell’s apartnment on Elizabeth Street, around 10:00 p.m, he
and Jimmy went to different bars where they were involved in two
verbal altercations with “other guys.” Hagerstown Police officers
i nterceded after the second altercation and an officer drove the
pai r hone.

After the officer drove himto Elizabeth Street, Schell went
back downtown | ooking for Fiddler. When he arrived downtown,
appel l ant and “two other guys” approached him Appellant told him
that he was “nmessing up” and that he was “narking on people.”
Appel lant told Schell that, if he did not “get out of his face,” he
was going to take care of him When Schell started to wal k up
Washi ngton Street, appellant and the “other guys” proceeded in the
sane direction; Schell ran inside of a hotel, where he stayed for
fifteen or twenty mnutes until he no | onger saw appellant. Later
t hat night, Schell saw appellant and they began to argue, at which
time a police officer arrived and told themto go their separate
ways. O ficer Brian Barnhart testified that the altercation

bet ween Schell and appellant occurred at alnost 3:00 a. m
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The testinmony of Schell and Jimy was consistent. On the
night in question, they did not see Fiddler. Jimy added that the
anbul ance was cal | ed because Melissa Bishop (Melissa) had hurt her
back. Wen Jimy heard t he anbul ance, he rolled underneath a truck
and stayed there for fifteen mnutes to one-half hour, until the
anbul ance left. He cane from underneath the truck, went into the
apartment, talked wth Schell, and then went to sleep. A couple of
hours after Melissa’'s father, Richard Bishop, left, he got up and
went to Melissa’'s house on Main Avenue, |eaving Schell at his
apart ment .

On March 18, 1989, Oficer Wayne L. Shank of the Hagerstown
Police Departnent was called to a reported suicide at 12 Elizabeth
Street. Wien he arrived, Schell was bl eeding fromboth wists and
told himthat he had cut hinself. Oficer Shank testified that
Schel | had been drinking and told himthat he was upset about being
questioned about the Fiddler nurder.

At another tinme in March 1989, Schell, according to his own
t esti nony, was downt own when appel | ant approached hi mand told him
that he was “nessing up.” At the sane time, he saw two other
peopl e comng from across the street, so he started running and
appel l ant was beside him Schell ran towards Washi ngton Street,
was struck by a truck, and was taken to the hospital.

The sanme incident was described by other w tnesses. Angela
Tobery was down the street when Schell was hit by the vehicle.

Appel  ant was about to hit Schell when Schell took off running.
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Tobery saw “a bunch” of people, including appellant, chase Schell.
She did not see Schell get pushed; however, she told the police
t hat people com ng down the street were saying that appellant was
chasi ng Schell because Schell was “running his nmouth” about Fiddl er
being killed and appellant was telling Schell to “keep his nouth
shut.” Appellant told Schell that, if he said anything, he would
“knock” Schell’s “teeth out” and Schell replied that he did not
care because he was tired of it.

According to Tina Murray Desjardins, one of appellant’s fornmner
girlfriends, appellant told her that Schell ended up in front of
the truck to “keep his nouth shut.” Tobery also stated that
appellant told her that if Schell “runs his nouth, he knows what he
is going to get.” Appellant denied pushing Schell in front of the
t ruck.

Sonmetinme in August 1989, the Hagerstown Police searched the
apartnment at 12 Elizabeth Street; at that tinme, no one was |iving
t here. Bl ood stains were found at various l|ocations in the
apartnent, including on a carpet in the attic. The evi dence,
however, did not reveal that any of the blood was Fiddler’s.
During the search, the police found Fiddler’'s bank card and
clothing that may or may not have belonged to Fiddler. According
to Jeffrey Kercheval, a Hagerstown Police Forensic Chem st,
Fiddler’s bank card was sent to the Federal Bureau of Investigation

(FBlI') laboratory for analysis.
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During their investigation of Fiddler’'s nmurder, the Hagerstown
Police received a certified copy of a vehicle registration which
indicated that, in January 1989, appellant had purchased a
Vol kswagen Rabbit. In February 1989, R chard MIler bought the car
from appell ant for $50. MIller testified that the car’s drive
shaft was broken. He also maintained that the car had been sitting
in his driveway for approximately two weeks before he purchased it.

In April 1990, according to MIller, the Hagerstown Police cane
to him about the car and he took it to the Police Departnent
Detective WIliam A Baker stated that he towed the car from
MIller’s residence to the Police Departnent’s Inpound Lot. Mller
testified that the police had the car approximtely two nonths or
| onger. Wen the car was returned to him the police had cut
pi eces, as big as quarters, out of the seat and the door. MIler
drove the car a little longer, then junked it at Gimis Junkyard.

The car was examned in the underground garage of the
Hager st own Police Departnent from April 19 through April 20, 1990.
Kercheval testified that he renoved a small stain fromthe car and
did a presunptive test for blood that proved positive. He then
sent the sanple away for DNA testing, but the results indicated
that it was not suitable for testing. In April 1991, car parts,
that had been sent to the FBI, were returned, stored in the
evi dence | ocker at the Hagerstown Police Departnent, and | ater put

back on the car.
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In April 1995, after Fiddler’s body was exhumed, hair sanples
were obtained fromthe body and submtted to the FBI |aboratory.
Sonme of Fiddler's clothing and other itens were also sent to the
FBI for analysis. Hagerstown Police Detective Kenneth R Sterner
testified that, in October 1995, the car was retrieved again —this
time fromGimis Junkyard. Detective Sterner inspected the car
and saw that the rear seat was mssing. The FBI perfornmed tests
and it was determned that there was human blood in the car, but it
could not be classified.

The FBI also analyzed fibers that had been lifted from
Fiddler’'s right heel. The fibers exhibited the sane m croscopic
characteristics as the white wool fibers conposing the carpet from
12 Elizabeth Street. An FBI report indicated, however, that white
wool fibers “pretty nmuch all |ook alike.”

| nvestigators had used hair from the hairbrush as the known
standard fromFiddler. An FBI forensic scientist testified that a
single hair found on the right passenger seat of the car was
consistent with Fiddler’'s hair and the hair found on the rear bench
seat of the car was also consistent with the hair from the sane
person. According to the witness, however, hair conparisons do not
constitute a basis for absolute personal identification. There was
evi dence adduced at the trial that appellant clained that Fiddler
was never in his car and that he never lent his car to anyone.

Connie Mnnich testified that, sonetime in 1989, while

partying on Jefferson Boul evard, she heard appellant tell her
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sister, whom he was dating at the tinme, that he “did not nean for
it to go that far.” She had al so overheard conversati ons between
appel l ant and Russell and between appellant and another man, in
whi ch appel | ant declared that he “did not want it to go that far,”
and he just “freaked out.” Appellant said that he did not know if
Fi ddl er was dead, they were just scared; that they had to stop, get
out and go to the trunk, because he was in the trunk, and that they
pushed himout into the ditch. Appellant indicated to Mnnich that
they went out that night |looking for Fiddler “to put a scare in
hi M because they thought he was a “narc.”

At the tinme Mnnich gave her statenent to the Hagerstown
Police, they prom sed her that they would give her $200 for her
rent and they, in fact did after the statenent. Detective Sterner
testified that the $200 was given to Mnnich approximately one
nmonth or one nonth and one-half after her statenent was nade
because she called and said that she was having trouble with her
rent. According to Detective Sterner, the noney was not given to
her in exchange for her statenent.

In July 1990, Brian L. Burchett was visiting his daughter, at
her nother’s house, on Wst Washington Street in Hagerstown where
appel lant, Russell, and other people had assenbl ed. Bur chet t
overheard appellant and the others tal king about sonmebody deserving
sonmething and there was nention of a | eather jacket, a stabbing, a
beating, and throw ng [soneone] out of a car. Everyone was tal king

at the sane tine about a car, about “a throwi ng” out on the nedi an
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strip, about a stabbing with a knife, and about the knife being
thrown in the water. Appellant said Fiddler was “running his nouth
too nuch” and that he “deserved what he got.”

Ri chard Ford noved to Hagerstown, in 1990, and one day in the
Square, appellant was bragging to him about “having kicked sone
guy’s butt.” Appellant said that he “beat the guy up” because “the
guy was sticking his nose” where it did not belong. Ford indicated
that appellant told him that appellant, Burral, Baltinore, and
Schell “took the guy around the corner” and they “beat the |iving
heck out of him” Appellant stated that he did not “give a damm if
the guy lived or died” and that they put himin the van and dropped
him on the interstate, at the state |ine. G nger Eavey heard
appel l ant say that he knew who nurdered Fiddler, that it happened
in Wst End, and that the reason he knew how and where it happened,
was because they did it. Although he did not tell her directly,
appel l ant said that Fiddler’ s body was “dunped” along the state
l'ine.

Argo, Mnnich, and Desjardins testified that, as they wal ked
past the Hagerstown Police Departnent’s |npound Lot, appellant told
themthat a car, covered with a blue tarp, was his. Argo related
t hat appellant said that the police believed his car was used in a
murder and, although Fiddler’s nanme was not nentioned at the tine,
appel l ant told her that the police were trying to connect himto

Fiddler’s nmurder. Appellant also told Argo that the police could
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not prove anything because there was “no bl ood or anything in the
car, it had been cl eaned out.”

Patricia More, who clainmed that she lied in her statenent to
Detective Sterner because she was bei ng coached and threatened with
two felony charges, testified that she told the detective that she
heard appel |l ant tal king about Fiddler’s nurder and that appell ant
was there that night. Moore told the detective that appellant
hel ped beat Fiddler, that there was a struggle and Fiddler was
trying to get away, and that is when they stabbed himat the field.
Contrary to her testinony, Detective Sterner testified that More
voluntarily canme to the police station and he did not coerce her or
threaten her, nor was he aware of any felony investigation of the
W t ness.

Appellant told Desjardins, in February 1989 when she was in
t he Washington County Detention Center, that he had fought wth
Fiddl er at Schell’s apartnment on Elizabeth Street. She stated that
appel l ant said he had been in a car that night wth Burral, Schell,
and sonmeone nanmed *“Sky.” They were riding around |ooking for
Fiddler to fight himand “to put a scare in him” Desjardins al so
overheard a tel ephone conversati on between Schell and her husband,
in which Schell indicated that he had stabbed soneone.

Testifying for the defense concerning alleged statenents nade
by Schell, Stephen Harris said that he wal ked downtown w th Schel
and Schell told him that he had stabbed soneone at his house

Roddy Pifer testified that, in 1990, when he was incarcerated with
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Schel I, Schell said that he “had killed someone, wapped themup in

sonet hi ng, and dunped them along Interstate 81.”

ANALYSI S

A Sufficiency of Evidence to Establish Crimnal Agency

In urging us to find insufficient evidence to support his
convictions, appellant initially attacks the |ack of any evidence
to “pinpoint the crinme scene or establish appellant’s actual
i nvol venent in the nurder” and the State’s reliance upon “general
comments about the crinme that anyone who |istened to runors or read
the paper may have nmade.” Wiile it is true that the State's
presentation was conprised of what appeared at tinmes to be
principally the scattered recollections of a local clique in the
smal | Hagerstown conmunity, it was only because the prosecution was
forced to prove its case through accounts of hostilities observed
bet ween the victimand his assailants that were a prelude to the
killing, and witnesses who were reluctant —in certain instances
actually recanting prior statenents incrimnating appellant, as was
the case wth Patricia More.

The test for evidentiary sufficiency is whether, after view ng
the evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenments of

the crime, beyond a reasonable doubt. State v. Al brecht, 336 M.
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475, 479 (1994). We exam ne whether the adm ssible evidence
adduced at trial showed directly or supported a rational inference
of the facts to be proved, fromwhich the jury could be convinced,
beyond a reasonable doubt, of the accused’ s guilt. Thomas v.
State, 32 Md. App. 465, 476, cert. denied, 278 MI. 736 (1976).

As long as there was legally sufficient evidence by which the
jury coul d be convinced of the accused’ s guilt beyond a reasonabl e
doubt, we will not disturb its verdict on appeal. WIson v. State,
261 Md. 551, 556 (1971). In other words, a gquilty verdict may be
set aside only if there is no legally sufficient evidence or
i nferences drawable therefrom on which the jury could find the
accused guilty beyond a reasonabl e doubt. Barnes v. State, 31 M.
App. 25, 29 (1976).

Notwi t hst andi ng appellant’s assertion that the testinony
represented general comments that were common know edge in the
Hager stown community, these statenents were specifically attributed
to appellant, who was reported by More to have said “he got I|ike
a thrill, a rush,” that his knuckles were red and swollen from
beating the victim that appellant “figured well the cops aren’'t
going to know about it [because] they were like total jerks,” that
appellant and two others tried to scare the victim “because of
[sic] they was [sic] really into drugs,” that “they stabbed him

there at the field . . . there was [sic] spots of blood in the back
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of the trunk” of appellant’s car, and that “it was easy. And | got
away with it.”

The statenment of Ford recounted, “[a]nd ah Eddie [appellant]
and his girlfriend cane up to us and all and he started talking
about it like it’s no big deal | killed the fucking guy, you know,”
and “so Mckey Baltinore and Bobby Starr and that other guy killed
his fucking ass and threw him along the park road.” Kogar and
Russell had talked about sonething that “got out of hand”
(apparently referring to the fact that Fiddler's killers sinply
wanted to scare hin). Appellant told Mnnich that “he just freaked
out and Jeff wound up getting stabbed,” that they put the victimin
the trunk; “[appellant] did not know if he was dead or not”
“[appel l ant] and his cohorts were ‘hyped up’ and ‘just left him’”
Tobery told the police that “they were fighting himand putting a
scare into hint and that “[appellant] had told her Billy, Bobby,
and Sky were in the car wwth him” Tobery also told the police
t hat she saw appel |l ant and ot hers chasing Schell through the town
square after the nurder and appellant, according to Tobery, was
yel ling “nother fucker you say anything . . . and I’'ll knock your
teeth out” (ostensibly referring to reporting the circunstances of
Fiddler’s killing to anyone).

Burchett testified that he overheard appellant talking with
ot hers about the nurder, saying that “Jeff Fiddler was running his
mout h too much and that he did deserve what he got.” Finally, Argo

asserted that appellant told her that the police could not prove
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anything about the nurder and that “there was blood in there
[referring to his car] but it’s been cleaned out.”

It is doubtful that all of the above statenments attributed to
appellant could be categorized — as appellant suggests — as
“general comments about the crinme that anyone who |istened to
runmors or read the paper may have made.” They are, enpirically,
accounts of the witnesses’ firsthand inpressions, subject to cross-
exam nation as to the wtnesses’ notives and biases in nmaking the
statenments to the police or testifying as they did before the jury.
Secondly, certain of the matters testified to woul d have been known
only by the wi tnesses, rather than the general public. Moreover,
much of the argunent presented by appellant goes to the wei ght of
the evidence and the credibility of the w tnesses, which were
properly resolved by the fact-finder at trial. Finally, it is of
no consequence that certain nmatters testified to were al so reported
in the nedia, so long as the statenents attributed to appell ant
were offered by the witnesses under oath. The manner of recovery
of the body as well as the manner of death and physical evidence
adduced at trial were nore than sufficient to satisfy the |ega
requirenment that the adm ssions attributed to appellant by the
State’s wtnesses be corroborated. See MIler v. State, 251 M.
362 (1968); Franklin v. State, 8 Ml. App. 134 (1969).

Appellant, citing Hebron v. State, 331 M. 219, 224 (1993),

remnds us “[t]hat a conviction upon circunstantial evidence al one
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wi |l not be sustained unless the circunstances, taken together, are
inconsistent with any reasonable hypothesis of innocence.” He
insists that the nost conpelling of the “nunmerous reasonable
hypot heses consistent with innocence” generated by this case is
that Schell was the nurderer. In discussing Wlson v. State, 319
Md. 530 (1990) and West v. State, 312 M. 197 (1988), Robert M
Bell, currently the Chief Judge, speaking for the Court of Appeals
i n Hebron not ed:

The cases referring to circunstanti al evi dence
not excludi ng every reasonabl e hypothesis of a
def endant’ s i nnocence are cases in which there
is circunstantial evidence of the defendant’s
gui |l t and ot her evi dence, ei t her
circunstantial or direct, tending to negate
that evidence and no basis wupon which a
rational finder of fact could return a verdi ct
of qguilty w thout speculating as to which of
the two versions is the correct version. A
jury faced with that state of the evidence
could not logically nor lawfully, return a
guilty verdict; hence as the Court of Speci al
Appeal s pointed out, given that scenario,
“there is nothing for the jury to decide and,
upon proper notion, the judge is duty-bound as
a mtter of law, to enter a judgment of
acquittal.”

It should be noted that WIson and West invol ved defendants
who had access to stolen property and who attenpted to cash a
stol en noney order, respectively. The Court of Appeals nade cl ear
that “critical to the resolution of both WIlson and West was the
constitutional standard of review for sufficiency of evidence.”
Hebron, 331 M. at 231-32. Moreover, the Court concluded that

applying the reasonable hypotheses of innocence “is not only
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unwarranted, but inproper” when the circunstantial evidence
consi sts of nore than a single strand because, in such case, the
circunstances, taken in view from the State s perspective, are
i nconsistent with, although not absolutely dispositive of the
defendant’s innocence. 1d. at 228.

Based on the foregoing, we have in this case nuch nore than a
single strand of circunstantial evidence. |ndeed, unlike Wst and
W | son, appellant’s convictions were not based on the inference
flowi ng fromthe possession of stolen goods that the possessor was
the thief or the robber. Wile many of the w tnesses provided the
circunstantial backdrop for the fatal assail, the adm ssions
attributed to appellant, if believed, are nore in the nature of
di rect evidence.

Finally, the record is replete with testinony that the beating
and stabbing were commtted by appellant with the aid and
assistance of at |east three other cohorts. Thus, a conclusive
showi ng that Schell was involved woul d not excul pate appellant from
the role he played in the killing of Fiddler. That the evidence
establishes appellant’s crimnal agency for the crimes of
prenedi tated nmurder, at worst, and a cl assic case of depraved-heart

second degree nurder,! at best, is for us a facile decision. The

The trial judge submitted to the jury and charged it
accordingly as to preneditated first degree nurder, felony nurder
and second degree nmurder. The indictnent agai nst appellant did not
i ncl ude a count charging mansl aughter. Robert C. Mirphy, (fornerly

(continued. . .)



Y(...continued)

Chi ef Judge of the Court of Appeals), specially assigned, speaking
for this Court in our recent decision in Cook v. State, M. App.
__, No. 307, Septenber Term 1997 (filed Decenber 2 , 1997),
citing Robinson . St at e, 307 M. 738, 744-45 (1986),
di stingui shing between depraved-heart second degree nurder and
i nvoluntary mansl aughter, defined depraved-heart second degree
mur der thusly:

It [”"depraved heart” murder] is the form [of

nmurder] that establishes that the wilful doing

of a dangerous and reckless act wth wanton

indifference to the consequences and perils

i nvol ved, is just as bl ameworthy, and just as

wort hy of puni shnment, when the harnful result

ensues, as is the express intent to Kkill

itself. This highly blameworthy state of mnd

is not one of mere negligence. . . . It is
not nerely even one of gross crimna
negligence. . . . It involves rather the

del i berate perpetration of a know ngly
dangerous act wth reckless and wanton
unconcern and indifference as to whether
anyone i s harnmed or not.

A depraved heart nurder is often described as
a wanton and wlful killing. The term
“depraved heart” nmeans sonething nore than
conduct anounting to a high or unreasonable
risk to human life. The perpetrator nust [or
reasonably should] realize the risk his
behavior has created to the extent that his
conduct may be termed wlful. Mor eover, the
conduct must contain an el enment of viciousness
or contenptuous disregard for the value of
human |ife which conduct characterizes the
behavi or as want on.

The actions of Stouffer and his acconplices clearly constitute
dangerous and reckless acts with wanton indifference to the
consequences and perils involved. See also Wllians v. State, 100
Md. App. 468, 482 (1994). W note that the indictnment charged
several sex offenses, including sodony. At trial, however, no
evi dence was adduced to sustain these charges and we may not

(continued. . .)
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jury, however, returned convictions for felony nmnurder and

ki dnappi ng.

B. Sufficiency of the Evidence to Establish Elenents of the
Ki dnappi ng and Fel ony Mirder

In claimng an insufficiency of the evidence to sustain the
ki dnappi ng convi ction, appellant asserts that the State presented
conflicting evidence that the victim®“voluntarily left a bar with
appel lant, Jimy Russell, Billy Burral, and Bobby Schell or that
appel l ant clained that Jeffrey’'s body was in the trunk of a car, or
that Jeffrey was beaten and placed in a van.” In addition to
appellant’s contention that there was no evidence the victimwas
forcibly carried away, he al so asserts that the evidence fails to
show that Fiddler was alive at the tinme that his body was
transported to Pennsylvani a. In support of this proposition,
appellant cites the nedical examner’s testinony that the victim
woul d have bled to death from his wounds wthin one-half hour of
the time they were inflicted. The small anobunts of blood found in
the car and the utter |ack of evidence about any crinme scene other
than 12 Elizabeth Street, according to appellant, conpels the
conclusion that Fiddler was not alive at the time his body was

transport ed.

Y(...continued)
consider a theory of the State’'s case that was neither advanced nor
proven.



- 22 -

The State, in turn, alludes to the evidence that the victimin
all probability did not die immediately from his wounds but
probably di ed one-half hour after the wounds were inflicted; that
t he stabbing did not take place where the body was found; and that
the victimwas partially redressed after the stabbing and dragged
down into the ditch where he was left. The State also refers us to
the testinony of Ford, who said that “they beat the heck out of him
and didn't give a damm if he lived or died and said that he .
that they put in the van [sic] and dropped him off at the
interstate right there at state line.”

Qur task, as we see it, is initially to determ ne whether the
evi dence supports the conviction for kidnapping and, secondly,
whet her the homcide in this case was conmmtted in the perpetration
of the underlying felony, i.e., Kkidnapping.

I n Maryl and, Kkidnapping is one of the predicate offenses for
felony nurder, set out in MRvLAND CoDE (1957, 1996 Repl. Vol.), art.
27, § 410:

Al nmurder which shall be commtted in the
perpetration of, or attenpt to perpetrate

ki dnappi ng as defined in 88 337 and 338
of this article . . . shall be nurder in the
first degree.

Ki dnapping is proscribed by MrRyLAND CooE (1957, 1996 Repl
Vol .), art. 27, 8 337, which provides that

every person, . . . convicted of the crine of
ki dnapping and forcibly or fraudulently
carrying or causing to be carried out of or

within this State any person, . . . wth
intent to have such person carried out of or
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within this State, or with the intent to have
such person concealed within the State or
W thout the State, shall be guilty of a felony

At common |aw, kidnapping was the forcible abduction and
carrying away of a man, woman, or child fromhis or her own country
into another. CLARK & MARSHALL, LAWOF CRIMES 8§ 10.23 (7th ed. 1967);
4 W BLACKSTONE, COWENTARIES 219. W further explained in Tate and
Hall v. State, 32 Md. App. 613, 615-16 (1976):

It IS an aggravat ed form of fal se
i nprisonnent, enbracing all of the el ements of
that offense and adding to it an asportation
of the victim out of his own country. See
Hunt v. State, 12 M. App. 286, 310, 278 A.2d
637, cert. denied, 263 Mil. 715 (1971); PERKINS,
CRIMNAL LAaw 176 (2d ed. 1969). The princi pal
source of the aggravation lies in the carrying
of the victim beyond the protection of the
laws of his country. See 1 R ANDERSON, WWHARTON S
CRIM NAL LAW AND PROCEDURE 8§ 371 (1957).

We further noted in Tate and Hall that the determ native
el ement under 8 337 is the “carrying” itself, rather than “an
abduction, a forcible carrying away.” 1d. at 616. W ultimtely
concl uded t hat

[i]n sum whatever m ght be said of the common
| aw offense, it is apparent, in light of the
changes wought by 8§ 337, that the gist of the
of fense of ki dnapping in Maryland is unl awf ul
confi nenent coupled with transportation of the
victim Cf. Collier v. Vaccaro, 51 F.2d 17,
19 (4th Gr. 1931). The initial assaultive
t aki ng of the person and the carrying out of
the state required at common | aw are not part
of the § 337 offense.
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Appl ying the above principles to the instant case, appellant,
Burral, Baltinore, and Starr sought to inflict grave injury upon
Fiddler for the purpose of intimdating him Varyi ng accounts
i ndicate that he was “sticking his nose where it didn't bel ong” or
that he was a “narc.” Regardless as to why this bellicose band
sought to intimdate the victim the record clearly does not show
any particular design to “carry” Fiddler from one |ocation to
another.?2 In a word, inflicting bodily injury and, ultimately,
when things “went too far,” concealing and di sposing of the body

were their two goals.

2\WMIARTON' S CRIM NAL LAWAND ProceDURE, Vol . |, (1957), describes the
requisite mens rea in 8§ 372:

Under those statutes which define kidnapping
as the doing of an act, such as detaining

i ndependently of a further purpose such as to
obtain ransom the crimnal intent is the
intent to do the act prohibited. It is only
necessary to show that the defendant
voluntarily commtted the prohibited act.

When the prohibited act nust be done with a
particular purpose or desire, such as to
obtain ransom it is necessary to show that
t he defendant did have the specific intent to
detain the victim for that purpose when he
commtted the act of detaining.

WHARTON explicates further in § 373:

Under many statutes the fact of unlaw ul
detention or transportation of the victimis
the act which constitutes kidnapping, even
t hough the purpose for so doing is not known
or proved at the trial.
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Nevert hel ess, we need not concern ourselves with the reason or
notive for any novenent of Fiddler at a point in tinme when he was
still alive, since kidnapping, under Maryland |aw, is acconpli shed,
as noted, once there is “confinenent coupled with transportati on of
the victim?”

In that regard, Ford testified:

[ PROSECUTOR]: Did he nention anything about
what they did wth the person?

[ WTNESS] : Well the way | have been told
and everything .

[ PROSECUTOR]: Now from [appel lant] sir.

[ WTNESS] : From [ appel | ant].

[ PROSECUTOR] :  Un huh.

[ W TNESS] : He told nme that they took him
around the corner and beat the
living heck out of this guy.

[ PROSECUTOR]: Did he nention what corner?

[ WTNESS] : Ri ght he didn't really
menti on what corner but it was
right around the corner of
Rocky’ s.

[ PROSECUTOR]: Around the corner of Rocky's is
t hat where you understood him
to refer to?

[ WTNESS] : In the alleyway.

[ PROSECUTOR]: Is that what you’re saying?

[ WTNESS] : Yeah.

[ PROSECUTOR] :  Ckay. VWhat else did he tell

you?
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[ WTNESS] : He just said that they beat the
heck out of himand didn't give
a damm if he lived or died and
said that he . . . that they
put [sic] in the van and
dr opped him off at t he
interstate right there at State
Li ne.

[ PROSECUTOR]: Did he tell you who else was
present when this happened M.
For d?

[ WTNESS] : The way | understand it was
supposed to be him[appellant],
Billy Burral, Mckey Baltinore
and Bobby Starr.

Appel | ant argues, however, that when Fiddl er acconpanied his
assailants around the corner, it could have been voluntary and that
the evidence fails to show that he was alive when he was
transported in the van to the Pennsylvania State I|ine. It can
reasonably be inferred from the totality of the circunstances,
including all of the hostilities leading up to the confrontation at
Rocky’ s, that Fiddler did not go willingly and, the fact that the
physi cal evidence indicated the onset of death occurred over a
period of one-half hour as a result of excessive bleeding would
give rise to an inference that Fiddler was still alive when he was
pl aced in the van and driven to the Pennsylvania State |ine.

More cogently, however, the statenent of More, who had
attenpted to recant what she told the police, was received as
substantive evidence at trial. She testified:

[ PROSECUTOR]: And then he asked you, “He
[ appellant] said that he was
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[ PROSECUTOR] :

[ W TNESS] :
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[ W TNESS] :
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[ W TNESS] :

[ PROSECUTOR] :
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riding around in the car with
him [Fiddler] that night?”
Your answer, “Yeah he was there
that night.” 1Is that what your
answer was?

Yes but | didn't know t hat.

And then Detective Sterner
said, “Okay did he [appellant]
say about that Jeff got beat
up?” And your answer, “Yeah
Jeff had gotten beat up because
he was a part of it because his
knuckl es, he said his knuckl es
were red and swollen and
stuff.” Do you renmenber saying
that to Detective Sterner?

Yes.

And then you were asked, *“So
[ appel l ant] hel ped beat him
[ Fiddler] up because he said
his knuckles were sore?” And
your answer was, “Yes.”"?

Like | said | was talked into
t hat .

And then you volunteered, “He
[ appellant] said there was a
struggle and he was trying to
get away a couple of tines.”
Jeffrey Fiddler was trying to

get away. O ficer Sterner
said, “Ckay.” And you said,
“That’s where they stabbed him
there at the field.” Renenber

sayi ng t hat to Det ecti ve
St erner?

Yes.
And then you were asked, *“So

[ appel l ant] hel ped beat him
[ Fiddler] up because he said
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his knuckl es were sore?” And
your answer was, “Yes.”?

[ WTNESS] : Like | said | was talked into
t hat .

[ PROSECUTOR]: And then you volunteered, “He
[ appellant] said there was a
struggle and he was trying to
get away a couple of tines.”
Jeffrey Fiddler was trying to

get away. O ficer Sterner
said, “Ckay.” And you said
“That’s where they stabbed him
there at the field.” Renenber
sayi ng t hat to Det ecti ve
St erner?

[ WTNESS] : Yes.

From t he above, appellant had told Moore that he was riding
around with the victim that night and that there had been a
struggle during which Fiddler was attenpting to escape. It is
i nexorably pellucid fromthe |latter excerpt that (1) Fiddler was
still alive and (2) he sought to escape indicating confinenent
against his will subsequent to being transported to the field where
he was st abbed.

We next turn to the question that is nore problematic, i.e.,
was the homcide in this case commtted in the perpetration of a
felony? Al though we have noted, citing Tate and Hall, supra, that
unl awf ul confinenment coupled with transportation of the victimis
sufficient to constitute kidnapping under § 337 of art. 27,
substitution of the felony for the elenents of preneditation and

malice to sustain a first degree nurder conviction presents a
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different question froma determ nation of the requisite intent to
sustain a conviction for Kkidnapping. Specifically, while the
i ntent under the Maryl and ki dnappi ng statute has been held to be
proven so long as the act is intentional, the critical question,
based on the rational e undergirding felony nurder, is whether the
hom cide occurred because of +the particular crimnal event
undertaken. As we said in H gginbothamv. State, 104 Ml. App. 145,
152 (1995), citing Butler v. State, 91 Md. App. 515, 523 (1992),

[t] he murderous nens rea under [the theory of
fel ony nurder based on arned robbery] does not
entail any intent to kill at all but only the
intent to perpetrate the underlying felony.
Second- degree nurder, by contrast,

reqU|res t he speC|f|c i ntent elther to kill or
to commt grievous bodily harm against the
victim

Mor eover, the Court of Appeals opined in Canpbell v. State,
293 Md. 438, 445-46 (1982), citing Commonweal th v. Redline, 391 Pa.
486, 495-96, 137 A 2d 472 (1958):

The nere coi nci dence of homcide and felony is
not enough to satisfy the requirenents of the
fel ony-nmurder doctrine. “It is necessary .

to show that the conduct causing death was
done in furtherance of the design to commt
the felony.["]

[I]n order to convict for felony-nurder, the
killing nust have been done by the defendant
or by an acconplice or confederate or by one
acting in furtherance of the felonious
undert aki ng.
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Al t hough Canpbell dealt wth the culpability of a felon for
the death of his co-felon during the perpetration of a robbery, and
al though the case discussed, at |ength, applying a proxinate cause
theory to the felony-nurder doctrine, Canpbell is instructive in
that it makes clear the requirenent that the felony be nore than

incidental to the hom cide.

More apropos to the issue presented sub judice, we discussed
t he nexus required between the hom cide and the underlying fel ony
in Jackson v. State, 87 M. App. 475, 488 (1991):

As Wharton said in his classic treatise, in
order for felony nmurder to apply, the killing:
“must have been done in pursuance of the
unl awf ul act, and not collateral to it. The
killing nust have had an intimate rel ati on and
cl ose connection with the felony, and not be
separate, distinct, and independent fromit

: The death nust have occurred as a
result or outcome of the attenpt to commt the
felony.” VWHARTON, HOMCDE 8§ 126 (3d ed. 1907)
at 184.

In no sense can Fiddler’s death be viewed as the “result or
out cone” of a kidnapping that appellant and his bellicose band
i ntended to perpetrate.

An excerpt from LAFAVE nost succinctly and precisely depicts
the causation required between the hom cide and the underlying
fel ony:

In short, whether there is a sufficient causal
connection between the felony and the hom ci de
depends on whether the defendant’s felony
dictated his <conduct which led to the

homcide. If it did, and the matters of tine
and place are not too renote, the hom ci de may
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be “in the comm ssion of” the felony; but if
it did not, it nmay not be.

LAFAVE & ScorT, CRIMNAL LAw (2d ed. 1972).

Applying the LAFAVE test to the instant case, could it be said
t hat the ki dnapping “dictated” appellant’s conduct that led to the
victims homcide? The kidnapping neither dictated the conduct of
t he assailants nor was it what they intended to acconplish nor was
t he ki dnapping nore than incidental to the course of events of the
nmor ni ng of February 27, 1989.

Ki dnappi ng is nost often associated with other crinmes agai nst
person as in the case of extortion. Mryland, unlike sonme other

states,® does not require a pecuniary objective or goal or any

SWHARTON di scusses statutes requiring a particul ar purpose at
88 371 and 373:

Ki dnapping is generally regulated by statute
and is variously defined as detaining
secretly confi ni ng, i npri soni ng, or
transporting a person against his wll and
w thout authority of law, detaining for the
pur pose of obtaining a ransom or extorting
nmoney in order to secure a rel ease, detaining
to torture or commt a felony, or to conmt
robbery or a felony, or taking from an
institution. In sone states, detention or
confinement for the purpose of conpelling the
victimto label or to sell his services as a
sl ave constitutes ki dnappi ng.

Many states al so have statutes which add the
requi renent that the kidnapping be for the
pur pose of effecting or commtting sone other
act, such as a robbery, a felony, or to obtain
or extort a ransom or other pecuniary gain.
Under such statutes, the sane act which
constitutes kidnapping wunder the sinpler
(continued. . .)
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other reason or notive in order to sustain a conviction for
ki dnappi ng.

We have scoured the record and invited counsel to direct our
attention to any evidence that woul d denonstrate that appellant and
his cohorts set out, in the early norning hours of February 27,
1989, to kidnap Jeffrey Fiddler. GCting Gahamv. State, 325 M.
398, 416 (1992) and Anthony v. State, 117 M. 119, 126 (1997), the
State objects to any consideration of whether there is evidence
that the hom cide was commtted “in the perpetration of Fiddler’'s
ki dnappi ng” because “Stouffer did not challenge, directly or even
indirectly, the sufficiency of the evidence” in that regard in
support of his nmotion for judgnent of acquittal. Appel lant’ s
counsel argued to the court at the conclusion of all of the
evi dence in the case:

Secondarily, your Honor, there’s no
indication that he engaged in conduct to
inflict any serious bodily harmon the victim
in this case. There’s no indication of :
that there was a kidnapping in this case.
This also relates to the felony nurder
to establish the felony nmurder. No indication

that he participated in the kidnapping of
Jeffrey Lynn Fiddler.

3(...continued)
statute should also constitute the crimna
act, that is, a nere unlawful detention of the
victim should constitute the crimnal act
under a ransom ki dnappi ng statute as well as
under a nere detention kidnapping statute.



- 33 -
We believe the above assertion that there was no ki dnapping “to
establish the felony nurder” sufficiently preserves the issue for
our consi derati on.

The State next discusses several cases that only tangentially
address the question here presented. In its argunent that the
evidence “was sufficient to support the jury' s reasonable
determnation that the killing was commtted in the perpetrati on of
t he ki dnapping,” the State ultimte acknow edges that all of these
cases* involved sone issue regarding the defendant’s liability
under the felony-nurder doctrine for a killing performed by a third
party. The State next discusses Jackson v. State, supra, in which
we uphel d the fel ony-nmurder conviction of Jackson who was a suspect
in the rape of the nmurder victims nother. There, we held that the
jury could properly find that Jackson had shot the victimin an
attenpt “to prevent the cessation of the fire,” and thus that the
shooting was in furtherance of the arson. The State’ s di scussion
of Jackson is precisely the point —that there is no evidence that
Fiddler’s hom cide was in furtherance of the kidnapping.

Wi | e the presence or absence of causation in felony nurder is
generally a question of fact for the jury, Jackson, 87 Ml. App. at

489 citing Munford v. State, 19 MI. App. 640, 644 (1974), we do not

°I't appearing that the jury did not consider second degree
mur der because of its verdict as to felony nurder, the appellant,
under these circunstances, could be tried on retrial for nurder in
t he second degree.
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beli eve the present controversy is such a case. Where, as in
Jackson, there was evidence from which the fact-finder could infer
comm ssion of the homcide (the fatal shooting) was in furtherance
of the underlying felony, prevention of thwarting the arson by
shooting the inhabitant before she could obtain assistance was
properly a question of fact as to Jackson’s notivation. The
question is not for the jury when it is not in the conmm ssion of
the felony as a matter of |aw See LAFAVE & ScorT, CRIMNAL LAw 8
7.5(f) (2d ed. 1986) at 636 n.98. Faced with no evidence of an
intent to perpetrate a kidnapping, felony murder based on
ki dnappi ng as the underlying felony as a matter of |aw should not
have been considered by the jury.

The State finally seeks solace in Stebbing v. State, 299 M.
331, cert. denied 469 U.S. 900 (1984), Hi gginbothamv. State, 104
Md. 145, 157-58, cert. denied, 339 M. 642 (1995), and Ball .
State, 347 M. 156, 184-89 (1997). Ball, a capital nurder case,
di scusses only the question of whether robbery is commtted if the
force used occurs after the asportation of property. St ebbi ng
anot her capital nurder case, decided the narrow question that if
force results in death, a taking and asportation after death is
nevert hel ess robbery. Likew se, although Hi ggi nbot ham did invol ve
felony nurder, the narrow i ssue there was whet her the fornation of
the intent to rob subsequent to the force that caused the victins

death would sustain the nurder conviction if the force also
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constituted an el enment of the robbery. The State m sses the point.
These cases are concerned only wth contenporaneity of the
occurrence of the requisite elenent of the offense of robbery and,
in the case of Higginbotham whether an elenent that caused the
hom ci de may al so be a conponent of the underlying felony.

In our determ nation of whether the hom cide was conmtted in
t he perpetration of the underlying felony, we are not concerned
with the point in tinme at which the intent to coommt the underlying
fel ony was forned. Rat her, we consider dispositive whether the
overarching intent —which we shall refer to with a capital “1”7 —
driving the crimnal enterprise is the intent essential to the
underlying felony or the intent which is the nens rea of the
resulting homcide, regardless of whether the intent is forned
before or after the hom cide. Conceptual ly, when this Intent
coincides with the requisite intent of the underlying felony, the
resulting homcide is felony nurder. The corrollary, of course, is
that where that Intent coincides with the nmens rea of the hom ci de,
the homcide is not felony nurder.

Were the Intent or the principal mssion of the crimna
venture hinges on a factual determ nation of the prinmary goal of
the crimnal agent, the question nust be submtted to the jury.
There was no direct or inferential evidence before the trier of
fact that the announced purpose of Stouffer’s mssion — to scare

Fiddler — was to be acconplished by forcibly confining and
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transporting him Al of the evidence indicates that the neans to
be enmployed in intimdating Fiddler or placing himin fear as a
consequence of him being a “narc” or “sticking his nose where it
didn’t belong” was the infliction of serious bodily harm in a
reckless and dangerous nmanner wth indifference to the
consequences, i.e., as Stouffer reportedly said, “I do not give a
dam if the guy lived or died.”

The felony-nurder rule was conceived at conmon law to relieve
the State of its obligation to prove an intent to kill when a felon
enbar ked on a dangerous course of conduct which, because of that
conduct, resulted in death. An unintended hom cide in other words,
beconmes a felony if the felon is proved to have occasioned the
hom cide. The rationale was to di ssuade one from engaging in a
dangerous course of conduct whereby a greater harm m ght logically
result; it was not the object to di ssuade a course of conduct, the
aimof which was to inflict great bodily injury fromresulting in
a far lesser harm

The felony nust be a sine qua non, i.e., but for the felony,
t he deceased woul d not have been killed. See PeERKINS & BovCE, CRI M NAL
Law (3d ed. 1982) at 67. In their treatise, Perkins and Boyce
illustrate, positing one case in which a dwelling was broken into
at night for the purpose of killing the dweller. The hom ci de
under these circunstances is not felony nurder. By contrast, if

one enbarks on a burglary, intending to steal goods within the
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dwelling, and is surprised by the owner thereof and then shoots the
owner, the hom cide would be felony murder. 1In the first instance,
we have a burglary in the perpetration of a homcide (not felony
murder) and, in the second instance, the resultant homcide is
fel ony nurder.

Applying the above illustration to the instant case, there was
no evi dence from whi ch one could conclude that Fiddler’'s death was
an unintentional killing that resulted from the decision of
appel  ant and his cohorts to kidnap him

The Supreme Court of Womng described the felony-nurder
principle succinctly in Bouwkanp v. State, 833 P.2d 486, 492 (Wo.
1992), hol di ng t hat

the purpose of the [felony nmurder] rule
is to deter homcides in the course of
felonies, including those resulting from
negligence or accident, by holding the
perpetrators strictly responsible. Thi s
pur pose does not logically reach the
circunstance where the felony is conceived of
and executed afer the killing has occurred.

Perpetration as used here, is the act or
process of comm ssion of a specified crine.

Webster’s Third New international Dictionary
1684 (1971). To occur in the perpetration of

a felony the killing nust occur in the
unbroken chain of events conprising the
f el ony. In Cdoman [v. State, 574 P.2d 410

(Wo. 1978)] we franed the concept this way:
“the tine sequence is not inportant as |ong as
t he evidence, including the inferences, point

to one continuous transaction. This nmeans
that, for a finding of felony nurder, the
killing nmust occur as part of the res gestae
or “things done to commt” the felony. |If the

felony was not conceived of before the
victims death but occurs after the nurder



- 38 -

the chain is broken and the nurder is a
separate act which cannot have occurred in
“the perpetration of” the underlying felony.
Wile the sequence of events is not
significant, their interrelationship is. A
specific connection is required: the nurder
must occur in the performance of the felony
for conviction of felony nurder under Wo.
Stat. 8§ 6-2-101 (June 1988).

Li kewi se, the Court of Appeals of Mchigan, in People v.

Goddard,

135 Mch. App. 128, 352 N.W2d 367, 370-71 (1984),

on ot her grounds, 429 Mch. 503, 418 N.W2d 881 (1988):

Courts have usually required that the killing
and the underlying felony be “closely
connected in point of time, place and causal
relation.” The required rel ationship between
the homcide and the underlying felony has
been summari zed as being “whether there is a
sufficient causal connection between the
felony and the hom ci de depends upon whet her
the defendant’s felony dictated his conduct
which led to the hom cide.”

W hold that, to qualify as felony
murder, the hom cide nust be incident to the
felony and associated with it as one of its
hazards. It is not necessary that the nurder
be contenporaneous with the felony. A |apse
of time and distance are factors to be
consi dered but are not determ nati ve.
Def endant nmust intend to commt the felony at
the time the killing occurs.

(Gtations omtted.)

In sum at comon |aw and under current statutory | aw,

conduct

engaged in by appellant and his cohorts, where

rev’' d

t he

t hey

deli berately set out to find Fiddler for the express purpose of

inflicting grave physical harmupon him is proscribed in precise
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terns. Felony nurder, on the other hand, was a fiction created by
the common | aw wherein the felon is deenmed to have intended the
consequences, i.e., a homcide, of his felonious acts even though
t hose consequences clearly were not intended.

Simply put, felony nurder is an alternative theory to first
degree preneditated nurder and can only apply when it is
denonstrated that the homcide is a by-product of the intended act.
Were grave bodily injury or homcide is the intended act and the
felony is nerely an incidental afterthought, felony nurder is not

comm tted.

Appel l ant next contends that the trial court, on severa
occasi ons, “sustained the State’'s objections to cross-exam nation
gquestions which tended to inplicate soneone else in the nmurder of
Jeffrey Fiddler.” 1In the follow ng coll oquy, counsel attenpted to

examne Connie Mnnich about her relationship with M chael

Bal ti nore:

[ DEFENSE

COUNSEL] : You have a boyfriend or did
have one M chael Baltinore, is
that correct?

[ WTNESS] : Yes.

[ DEFENSE

COUNSEL] : He was also charged with the

crime, wasn't he?

[ WTNESS] : Yes he was.
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[ DEFENSE

COUNSEL] : And he said he was there,
didn’t he?

[ WTNESS] : Yeah he did.

[ DEFENSE

COUNSEL] : Ckay.

[ PROSECUTOR] : (Qbj ecti on.

[ THE COURT] : Sust ai ned. The jury wll
disregard the answer to that
guesti on.

Appel | ant asserts that, when he was questioning the w tness
about her relationship with Baltinore, who was al so charged in the
case, the evidence was relevant to the witness's credibility and
bias. The question on its face, according to the State, calls for
hear say. The short answer to appellant’s contention is that
evi dence that Baltinore had been the witness's boyfriend and that
Bal ti nore had been charged with the crinme had been brought to the
jury’'s attention. Additionally, evidence that Baltinore said he
was at the murder scene woul d not necessarily denonstrate bias on
behal f of the w tness.

Next, appellant contends that Sergeant G aves was prevented
from disclosing what the investigation had revealed about
Baltinmore’s involvenent in the offense:

[ DEFENSE
COUNSEL] : Al right. Now you al so
intervi ewed a M chael

Baltinmore, did you not?

[ WTNESS] : Yes sir | did.
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[ DEFENSE

COUNSEL] : Alright. And how did you first
interview M chael Baltinore?

[ PROSECUTOR] :  Your Honor I obj ect .

Rel evance.

[ THE COURT] : Are you attenpting to produce
t hr ough this W t ness a
st at enent made by M chael
Bal ti nore?

[ DEFENSE

COUNSEL] : Just what happened with the
investigation regarding M.
Bal ti nore.

[ PROSECUTOR] : | don’ t see how that’s
rel evant, your Honor.

[ THE COURT] : Sust ai ned.

Appel l ant maintains that the evidence was relevant in that it would
elicit additional facts regarding the reliability of the
i nvestigation, as well as the bias of the witness who admtted that
Bal ti nore had been her boyfriend. Appellant never raised any of
these argunents in a proffer to the court, nor was anything
presented denonstrating how the investigation of Baltinore was
unreliable or how the credibility of the wtness who had dated
Bal ti nore could be inpeached by the |line of questioning.

Finally, appellant contends that Detective Sterner shoul d have
been allowed to testify to an alleged paynment of noney to
Bal ti nore:

[ DEFENSE
COUNSEL] : Now you i ndicate there was .
however there was noney paid

to one of the witnesses in this
case, correct, Connie M nnich?
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[ PROSECUTOR]: (bj ection your Honor beyond the

scope.

[ THE COURT] : Overruled. 1’1l permt it.

[ DEFENSE

COUNSEL] : Thank you sir. s that
correct?

[ WTNESS] : Yes.

[ DEFENSE

COUNSEL] : Alright. And was noney paid to

anot her w tness, a M chael
Bal ti nore?

[ PROSECUTOR] : (Qbj ection your Honor.

[ THE COURT] : Sust ai ned.
Appel lant avers that the evidence would “place the police
investigation in context” and show the bias of the police, in
putting together their case against him There never was any
proffer establishing why such evidence was relevant. Mor e
inportantly, Baltinmore never testified; therefore, his bias was not
in issue.

The scope of cross-exam nation, as provided by MRYLAND RULE 5-

611(b) (1), is as follows:

(1) Except as provided in subsection (b)(2),

cross-exam nation should be limted to the

subject matter of the direct exam nation and

matters affecting the credibility of the

W tness. Except for the cross-exam nation of

an accused who testifies on a prelimnary

matter, the court may, in the exercise of

di scretion, permt inquiry into additional
matters as if on direct exam nation.
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We have held that the right to cross-examne a witness i s not
absolute; it may be restricted by the trial judge. Leeks v. State,
110 Md. App. 543, 554 (1996). The all owance of questions on cross-
exam nation and determ nation of their rel evance are reserved for
t he sound discretion of the trial court. Waldron v. State, 62 M.
App. 686, 696, cert. denied, 304 Md. 97 (1985). The trial court
must bal ance probative value of the inquiry against wunfair
prejudice that mght inure to the witness. State v. Cox, 298 M.
173, 178 (1983). The court, in engaging in the bal ancing test,
shall “give wide latitude to the [cross-exam nation] for bias or
prejudice but not permtting the questioning ‘to stray into

collateral matters whi ch would obscure the trial issues and lead to

the fact[]finder’s confusion.” Ebb v. State, 341 M. 578, 588
(1996) . Only upon a showi ng of prejudicial abuse of discretion
will the trial court’s decision be disturbed on appeal. Nottingham

Village, Inc. v. Baltinore County, 266 Md. 339, 356 (1972). There
has been no such show ng by appellant. Therefore, we wll not

disturb the trial court’s deci sion.

Appel | ant argues that the court erred by allowing the State to
admt prior statenments of w tnesses, “under the guise of refreshing
recoll ection or inpeachnent.” Appellant directs our attention to

the testinony of Desjardins and asserts that she was not asked to
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testify about her recollection of events. Rat her, appell ant
contends, wunder the appearance of refreshing recollection or
i npeachnent, that she was asked to confirmthe statenent she nade
to the police. Appel lant also asserts that the use of the
Wi tness’'s prior statenment was inproper because the State failed to
| ay the proper foundation for the adm ssion of a prior inconsistent
statenment, since the witness had not clained either that she had no
present recollection of the event or that she could not renmenber
the statenent. The State, he says, asked the w tness questions
about her statenent to the police, when she had not mde a
statenent inconsistent with the one she gave the police and the
Wi tness admtted to nmaking the statenent and was trying to answer
the State’s questions with regard to the statenent.

We have opined that “present recollection revived . . . is the
use by a witness of sonme witing or other object to refresh his [or
her] recollection so that he [or she] may testify about past events
frompresent recollection.” Askins v. State, 13 M. App. 702, 710
(1971), cert. denied, 264 MI. 745 (1972). “Wuether a party may use
a witing or other object to refresh the failing nmenory of a
witness lies within the sound discretion of the trial court.”
Butler v. State, 107 M. App. 345, 354 (1995). If, while
testifying, a wtness uses a witing or other item to refresh
menory, MARYLAND RULE 5-612 provides that “any party is entitled to

inspect it, to exam ne the witness about it, and to introduce in
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evi dence those portions which relate to the testinony of the
witness for the limted purpose of inpeaching the witness as to
whether the itemin fact refreshes the witness’s recollection.”

We disagree with appellant. It was not until after the
wi tness said that she could not renmenber material facts about a
t el ephone conversation between herself and appellant, that the
State introduced her prior statenent to refresh her recollection
about the conversation. Thereafter, since the w tness was using
the statenment to refresh her recollection, either party had the
right to exam ne her about it and the State did so on occasions
when the witness gave inconsistent testinony. Cearly, the court
had the discretion to allow the statenment to be used for that
pur pose and we, therefore, hold that there was no showi ng of an

abuse of discretion.

IV

Tobery’ s testinony, argues appellant, about alleged threats
made by himto Schell should not have been all owed, because such
testinony was received as substantive evidence that Schell was
t hreat ened by appel |l ant and, therefore, constituted hearsay rather
than adm ssions. The State contends that the witness testified to
bot h hearing appel l ant nake the threat and al so havi ng no personal

knowl edge of the matter; therefore, the court did not err by
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versi on was the truth.
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in order that the jury could resolve which

On direct exam nation, Tobery had indicated that she had not

been present when appel |l ant chased Schell. Upon being confronted

wth her statenent to the police, the follow ng transpired:

[ PROSECUTCR] :

[ W TNESS] :

[ PROSECUTOR] :

[ PROSECUTOR :
[ W TNESS] :
[ PROSECUTOR :
[ W TNESS] :

[ PROSECUTOR] :

[ W TNESS] :

[ PROSECUTOR] :
[ W TNESS] :
[ PROSECUTOR] :

[ W TNESS] :

And when this chase was taking
pl ace when it was going on did
you hear t he [ appel | ant ]

t al ki ng?

There were so nmany people
yelling. | can’t renenber. |
can’t remenber if he was
yelling or

Let nme again refer you to your
st at enent .

And your response?

Yes | renenber this.

You heard that?

Yes.

And what did the [appellant]
say? \What was the [appellant]

hol | eri ng?

That he was tired of it. [
need to | ook. | m nervous.

Wul d you read your response?
kay. Right here?
Yes. Read it out |oud.

“He kept telling . . . .~



not

[ DEFENSE

COUNSEL] :

THE COURT:

[ W TNESS] :

[ PROSECUTOR] :

[ PROSECUTOR] :

[ PROSECUTOR] :

[ W TNESS] :

[ PROSECUTOR] :

[ PROSECUTOR] :

[ W TNESS] :

[ PROSECUTOR] :

[ W TNESS] :
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(bj ecti on, your Honor.
Overrul ed.

“He was saying . . . .~

VWit a mnute. Start over.
Now.

Read it out loud to the jury.
Where it says he. It starts
t here.

Okay. “He kept telling . :
he said, ‘Mtherfucker you say
anything,” he said ‘and 1|’'1]
knock your teeth out.’ He
said, ‘l don't care. I|I'mtired
of it. I'mtired of it.” And

Eddie went to hit hi mand Bobby

took of f running.”
Ckay now t hat t he he that
you refer to first is the

[ appel | ant], Eddie Stouffer?

He said, “Wat was Eddi e saying
during this?”

Ckay. Yes this is Eddie

Stouffer talking.
That’ s Eddie Stouffer tal king?

Yes. Uh huh.

Tobery was a reluctant witness who clained in her testinony,

to

have been

pr esent

when appellant chased

Schel |,
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notwi thstanding that she had reported being present when
interviewed by the police and had told them what she heard
appel I ant say.

Hear say, according to MaRyLAND RULE 5-801(c), is “a statenent,
ot her than one made by the declarant[,] while testifying at the
trial or hearing, offered in evidence to prove the truth of the
matter asserted.” MARYLAND RULE 5-802 states that, “except as
otherwi se provided by these rules or permtted by applicable
constitutional provisions or statutes, hearsay is not adm ssible.”
Except as otherw se provided by MRyLAND RULE 5-703, a wi tness may
not, under MARYLAND RWLE 5-602, “testify to a matter unless evidence
is introduced sufficient to support a finding that the w tness has
personal know edge of the matter.”

The record revealed that the witness did give testinony both
that she heard the threats and that she had no personal know edge
of them Thereafter, both counsel approached the bench, argued,
and the court decided to permt the testinony and concl uded that
“the jury will have to nake a determ nation.” G ven Tobery’'s
reluctance, the jury was nore than entitled to believe the

statenent given to the police. W hold that there was no error.
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Vv

The trial court erred, contends appellant, by giving an aiding
and abetting instruction to the jury, because there was no evi dence
t hat he encouraged or incited anyone to commt mnurder or ki dnappi ng
and, thus, the instruction was not supported by the evidence. This
contention will not detain us long. The nobst cursory perusal of
the record reveals an abundance of evidence to support the
instruction based on appellant’s belligerent, provocative, and
i nciteful behavior preceding and during the fatal attack on Jeffrey
Fi ddl er.

Appel l ant also asserts that it was error for the court to
refuse to give an instruction to the jury concerning the
credibility of a witness who, in return for her cooperation, had
recei ved $200 for her rent fromthe investigating officers, thus
generating the issue of whether this paynent affected her
credibility and that the instruction given did not adequately cover
t he issue.

At the request of any party, the court shall, pursuant to
MARYLAND RULE 4-325(c), instruct the jury as to the applicable |aw
and the extent to which the instructions are binding. The main
purpose of jury instructions is to aid the jury in clearly
understanding the case, to provide them with guidance for their
del i berations, and to help them arrive at a correct verdict.

Chanbers v. State, 337 Ml. 44, 48 (1994). In a crimnal trial, it
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is the responsibility of the judge, when requested, to give an
advi sory instruction on every essential point of |aw supported by
the evidence. King v. State, 36 M. App. 124, 135, cert. deni ed,
281 M. 740 (1977).

The instruction regarding the rent paynent requested by
appellant was a “witness prom sed | eniency” instruction, wherein
the court was asked to instruct the jury that they “may consider
the testinony of a witness who testifies for the State as a result
of a financial benefit. However, [they] should consider such
testinony with caution, because the testinony may have been col ored
by a desire to gain a financial benefit by testifying against
[ appel l ant].” The court deni ed appellant’s request.

The requested instruction constituted a correct statenent of
law. It was not applicable under the facts and circunstances of the
case, however, because there was no showing that any wtness
testified for the State “as a result of financial gain.” Appellant
was able to elicit evidence that, at the tinme of the wtness’s
statenent, she was told she would receive the paynent. There was no
showi ng, however, that the wtness was prom sed any financial
benefit before the statenment was made, nor was there evidence of a
quid pro quo. The court’s general instructions as to the
credibility of a witness, in our view, fairly and adequately

address those issues that were supported by the evidence.
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Appel | ant suggests that it was error for the court to deny his
suggestion of renoval, based on extensive pre-trial publicity.
O fered in support of his suggestion were newspaper articles that
described the case and the trial of co-defendant Burral, in which
statenments inplicating appellant were nade. Al t hough the court
agreed that one article dated March 14, 1996 was prejudicial to
appel l ant, the court nevertheless denied the notion. Appel | ant
avers that the amount of pre-trial publicity, coupled wth the
statements indicating that appellant stabbed the victim nade voir
dire an inadequate protection of appellant’s rights to a fair trial
and an unbi ased jury.

Renoval of a non-capital case in the circuit court 1is
prescri bed by RuE 4-254(b):

When a defendant is charged wth an offense

for which the maxi mum penalty is not death and

either party files a suggestion under oath

that the party cannot have a fair and

inpartial trial in the court in which the

action is pending, the court shall order that

the action be transferred for trial to another

court having jurisdiction only if it 1is

satisfied that the suggestion is true or that

there is reasonable ground for it
Such renoval rests within the sound discretion of the trial judge.
Smth v. State, 51 MI. App. 408, 415, cert. denied, 293 MI. 618
(1982). On appeal, we will review the trial court’s decision to

determ ne whet her there has been an abuse of discretion. Mason v.

State, 12 M. App. 655, 678, cert. denied, 263 M. 717 (1971).
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Absent a showi ng of abuse of discretion, the decision wll not be
reversed. Garland v. State, 34 Ml. App. 258, 260 (1976).

Usual |y, despite pre-trial publicity, voir dire examnation is
a sufficient mechanismto insure that a defendant obtains a fair
and inpartial trial. Simms v. State, 49 Md. App. 515, 519 (1981).
The appellant has the burden of showing that he or she had been
prej udi ced by adverse publicity and that the voir dire exam nation
of the prospective jurors, available to himor her, would not be
adequate to assure himor her a fair and inpartial trial. Wine v.
State, 37 Md. App. 222, 227 (1977). |In order to neet the burden,
t he defendant nust show that the newspaper article is prejudicial,
that a juror has read the prejudicial article, and that the juror’s
decision at the trial was influenced by that article. Id. The
burden of proof my be satisfied if, during venire, “each
venire[ person] enpanel ed indicates that he [or she] has not forned
an opinion of [the] defendant’s guilt or innocence as a result of
the pretrial publicity or that the pretrial publicity would not in
any way derogate fromhis [or her] ability to give the defendant a
fair and inpartial trial . . . .” Smth, 51 Ml. App. at 416

At trial, appellant argued that there had been publicity of
the trial and the nurder and that nore publicity was anti ci pated.
Appell ant was nost aggrieved by two articles from the Morning
Heral d, a wi dely-read newspaper in the area, which he feared woul d

taint the jury pool. Appellant conceded that he could not prove
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that a juror had read the articles, but argued that there was a
“great potential” for a juror to do so and to read other articles
that would be prejudicial to him

The court, in denying the Mtion for Renoval, concluded that
t here was no showi ng of the need for a change of venue. The court
found that one statenment in one of the articles would be
prejudicial to appellant; however, it held that there was no
showi ng that a proper voir dire of prospective jurors, at the tine
of trial, wuld not elimnate “any connection between the
prospective juror and the reading of that particular article or
other articles . . . .” The court further stated that the notion
would be a continuing notion so that the defense would not be
precluded fromraising it again, depending on future publicity that
m ght occur in the trials of the co-defendants.

W believe when the hearing on the Suggestion for Renbval was
held, there was no showing that voir dire exam nation of the
prospective jurors would not be adequate to assure appellant a fair
trial. The court granted a continuing notion that, according to
t he record, was never renewed. During voir dire, no juror said
that, as a result of what he or she had heard or seen in the nedi a,
he or she would be unable to render a fair and inpartial verdict,

based solely on the evidence presented at trial.



- 54 -
VI

Appel lant clainms that the court erred by w thhol ding, for sone
time, information from appellant concerning the indirect and
i nproper contacting of a juror by the victinis father. Appell ant
mai ntains that there was no reason for the court to have waited
until all the testinony had been presented before advising
appellant of the occurrence and allowi ng appellant to nove to
strike the juror. Instead, appellant argues, had the court taken
i mredi ate action, as required by MwRyLAND RULE 4-326(c), it would
have avoi ded the potential for the communication of such occurrence
to be made to the other jurors, as well the appearance of
unfairness resulting fromthe juror’s belated dismssal. The State
argues that appellant did not raise this issue below and, as
appel | ant apparently agreed with the course of action below, should
not be addressed on appeal .

RULE 4-326(c) provides:

The court shall notify the defendant and the
State’s Attorney of the receipt of any
communi cation fromthe jury pertaining to the
action before responding to the comuni cati on.
Al'l such communi cations between the court and
the jury shall be on the record in open court
or shall be in witing and filed in the
action.

Section (c) of the RuE requires full notification of the
contents of a jury communication so that both parties can have

input into the response to the jury. Allen v. State, 77 M. App.

537, 545 (1989), cert. denied, 320 Md. 15 (1990). Even when a
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judge’s comunication with the jury is in violation of section (c)
of the RuE, the error is harmess when it is determned that the
error in no way influenced the verdict. Smth v. State, 66 M.
App. 603, 624, cert. denied, 306 M. 371 (1986).

On Novenber 1, 1996, four days after the beginning of the
trial, the judge advised both counsel that, at the beginning of the
week, after the jury had been chosen and after sone of the evidence
had been submtted, Juror 59 canme to himand told himthat he had
been indirectly contacted, during the trial, by Fiddler s father.
During voir dire, Juror 59 had said that Fiddler’'s father was an
acquai ntance —a friend of a friend. The juror had al so answered
that, if Fiddler’'s father does testify in this case, he would not
give his testinony any greater or |esser weight and, his know edge
of Fiddler’s father would not affect his ability to render a fair
and inpartial decision based solely upon the evidence presented and
the instructions by the court.

The judge explained that, when Juror 59 canme to him the juror
i ndi cated that Fiddler’s father had contacted a nutual
acquai ntance, who then tel ephoned the juror’s wife, who then spoke

to the juror about the concern of Fiddler’s father that, if their

relationship was found to be closer, it my give rise to a
mstrial. At that tinme, the judge asked the juror if he felt, in
any way, conprom sed by the comrunication — whether “he felt

pressured by it or felt that his objectivity was conprom sed. The



- 56 -
juror told the judge that he did not think that his objectivity was
conprom sed and that he would be fair and objective.”

The trial court clearly violated Rule 4-326(c) when he net
with the juror and questioned the juror without first notifying
appel lant and the State. W also hold that appellant did not waive
his right to be notified, pursuant to the RuE before the court
responded, particularly since appellant did not find out unti
sonetine |ater.

The trial court advised appellant that he could still ask the
court to renove the juror, but it would be within the court’s
di scretion. At that point, defense counsel questioned the juror,
revealing that the juror did not discuss with any of the other
jurors his relationship or association with the Fiddler famly, or
t he conversation with his wife in which he related the concerns of
Fiddler’s father. Thereafter, the court specifically stated that
there was no evidence of any jury taint. Appellant agreed and did
not take exception. Wien appellant asked that the juror be renoved
and replaced wwth the alternate juror, the court did so.

Based on the juror’s responses to appellant’s questions and
the fact that appellant, on the record, agreed with the court that
there was no jury taint, we are convinced that the court’s failure
to conply with RULE 4-326(c) in no way influenced the verdict. The

error was harm ess.
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JUDGVENT OF THE CIRCU T COURT
FOR WASHI NGTON COUNTY REVERSED

AS TO FELONY MJRDER
FOR

REMANDED

CASE

FURTHER
PROCEEDI NGS° CONSI STENT W TH
TH'S GPINON, JUDGVENT AFFI RVED
AS TO KI DNAPPI NG

COSTS TO BE PAID ONE- HALF BY
APPELLANT AND ONE- HALF
WASHI NGTON COUNTY.

°I't appearing that the jury did not consider

mur der because of

under these circunstances,

t he second degree.

its verdict as to felony nurder,

could be tried on retri al

BY

second degree
t he appel | ant,

f or

mur der

in



