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Appel | ant, George Stover, was enpl oyed by the Prince George’s
County Departnment of Corrections (“the Departnent”), holding the
rank of corporal. The Departnent charged appellant with el even
violations of the Departnent’s regulations and of the Prince
CGeorge’s County Personnel Law. Appel l ant requested that an
Adm ni strative Hearing Board (“the Board”) review these charges.
The Board convened on June 26, 29, 30, and July 17, 1998, and found
appel lant guilty of eight of the charges and not guilty of three.
The Board recommended penalties for each of the eight violations;
for four of the violations, the recommended penalty was di sm ssal .

Appel I ant was di sm ssed by the Departnent on August 7, 1998.
He appeal ed the Board’s findings to the Crcuit Court for Prince
CGeorge’s County. Oal argunent on the case was heard on May 14,
1999, and the court subsequently affirnmed the Board s findings.
Appel | ant appeals fromthat ruling.

Fact s

Except for periods from 1980 to 1983, and 1987 to 1990,
appel l ant was enployed by the Departnent from January 1978 to
August 7, 1998. | medi ately before his dismssal from the
Departnent, he worked at the Prince George’'s County Correctiona
Center (“the facility”). Appel lant’s alleged violations of the
Department’ s regul ati ons and of the County’s personnel |aw were:

Charges 1-3: delivering contraband to inmates Nicole

Lancaster, Yassm n Lindo, and Debra Anderson.

Charge 4: granting or promsing to inmate Nicole Lancaster
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special privileges or favors not available to all innmates.

Charges 5-7: inproper fraternization with i nmates Lancaster,

Li ndo, and Anderson
Charge 8: committing an act or series of acts which have had
or may be reasonably denonstrated to have an appreci able effect on
the general public’ s confidence and/or trust in the Departnent.
Charge 9: failure to obey an order of a superior officer

Charges 10-11: nmeking fal se statenents to investigators.

The Board found appellant not guilty of Charges 2, 10, and 11
but guilty of the other eight violations. Its recommended
penal ties for those eight violations were: for Charge 1, suspension
for ten working days; for Charge 3, suspension for ten working
days; for Charge 4, a fine of $150; for Charge 5, a fine of $150;
for Charge 6, dismssal; for Charge 7, dismssal; for Charge 8,
di sm ssal; and for Charge 9, dism ssal

The Departnent’s Policy and Procedure Manual, pursuant to the
County’s personnel Ilaw, provides that the Director of the
Departnent has the authority to make the final determ nation on al
di sciplinary actions. The Director issued a D sciplinary Action
Menmor andum on August 7, 1998. The Director concurred with the
Board’'s factual findings and acted in accordance with the Board’s
recommended penalties, dismssing appellant effective i nmedi ately.
Because of appellant’s dismssal, the Director set aside the

recomended suspensions and fines.
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| ssues Presented
Appel  ant presents three issues for our review
1. Whether the circuit court erred in
affirmng t he findi ngs of t he
admnistrative hearing board as to
contraband, fraternization, and an act
affecting the public trust despite the
absence of substanti al evidence to
support those findings?
2. Whether the circuit court erred in
affirmng t he deci sion of t he
adm ni strative hearing board that George
Stover failed to obey a | awful order even
t hough the order violated George Stover’s
constitutional rights?
3. Whether the circuit court erred in
affirmng the admnistrative hearing
board’ s excessive, arbitrary, disparate
and capricious penalties?
W find no error and shall affirm
Di scussi on
1
Standard of Revi ew
When reviewi ng a decision of an adm nistrative agency, this
Court’s role is “precisely the sane as that of the circuit court.”
Department of Health and Mental Hygiene v. Shrieves, 100 Ml. App.
283, 303-304, 641 A 2d 899 (1994) (citation omtted). *“Judicia
review of adm nistrative agency action is narrow. The court’s task
on reviewis not to ‘substitute its judgnent for the expertise of
t hose persons who constitute the adm nistrative agency.’” United

Parcel Service, Inc. v. People’s Counsel for Baltinore County, 336
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Md. 569, 576-577, 650 A 2d 226 (1994) (quoting Bulluck v. Pel ham
Wood Apts., 283 M. 505, 513, 390 A 2d 1119 (1978)).

Rather, “[t]o the extent the issues on appeal turn on the
correctness of an agency’s findings of fact, such findings nust be
reviewed under the substantial evidence test.” Depart ment of
Health and Mental Hygiene v. Riverview Nursing Centre, Inc., 104
M. App. 593, 602, 657 A 2d 372, cert. denied, 340 Md. 215, 665
A . 2d 1058 (1995) (citation omtted). The reviewing court’s task is
to determ ne “whether there was substantial evidence before the
adm ni strative agency on the record as a whole to support its
conclusions.” Maryland Conm ssion on Human Rel ations v. Mayor and
Cty Council of Baltinore, 86 MI. App. 167, 173, 586 A 2d 37, cert.
deni ed, 323 M. 309, 593 A 2d 668 (1991). The court cannot
substitute its judgnent for that of the agency, but instead nust
exercise a “restrained and disciplined judicial judgnent so as not
to interfere with the agency’'s factual conclusions.” State
Adm ni stration Board of Election Laws v. Billhiner, 314 Ml. 46, 58-
59, 548 A.2d 819 (1988), cert. denied, 490 U S. 1007, 109 S.C
1644, 104 L.Ed.2d 159 (1989) (quoting Supervisor of Assessnents of
Mont gonery County v. Asbury Methodi st Home, Inc., 313 Ml. 614, 625,
547 A.2d 190 (1988)).

The review ng court’s analysis has three parts:

1. First, the review ng court nust determ ne

whet her the agency recogni zed and applied the
correct principles of |aw governing the case.
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The reviewing court is not constrained to
affirmthe agency where its order “is prem sed
sol el y upon an erroneous conclusion of law”

2. Once it is determned that the agency did
not err inits determnation or interpretation
of the applicable law, the reviewng court
next exam nes the agency’s factual findings to
determne if they are supported by substanti al
evidence, i.e., by such relevant evidence as a
reasonable mnd mght accept as adequate to
support a conclusion. At this juncture,

“it is the agency’'s province to resolve
conflicting evidence, and, where inconsistent
inferences can be drawmn from the sane
evidence, it is for the agency to draw the
i nference.”

3. Finally, the review ng court nust exam ne
how t he agency applied the law to the facts.
This, of <course, is a judgnental process
involving a m xed question of |aw and fact,
and great deference nust be accorded to the
agency. The test of appellate review of this
function is “whether, ... a reasoning mnd
coul d reasonably have reached the conclusion
reached by the [agency], consistent with a
proper application of the [controlling |egal
principles].”

Comptroller of the Treasury v. Wrld Book Childcraft Int’l, Inc.,
67 Ml. App. 424, 438-439, 508 A 2d 148, cert. denied, 307 M. 260,
513 A 2d 314 (1986) (quoting Ransey, Scarlett & Co., Inc. v.
Conmptrol ler of the Treasury, 302 M. 825, 834-838, 490 A 2d 1296
(1985)).

Charges 1 and 3

The Departnent’s Policy & Procedure Manual (”"the Mnual”)
defines “contraband” as:

Any item material, substance, or other
thing of value that is not authorized for
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inmate possession by the Director or his
Designee or is brought into the facility in a
manner prohibited by departnental policy and
pr ocedure.

Section 3.2(1V)(B)(3) of the Manual provides: “Contraband wl|
not be given or made accessible to inmates. Anything not issued to
inmates or authorized for their use will be considered contraband.”
In this context “contraband” has no crimnal connotation.

Appel l ant was found to have violated this provision by handing

out certain cards to Nicole Lancaster and Debra Anderson at the

facility. Bot h appellant and appellee describe these cards as
“business cards,” but appellant also calls them “mnisterial
cards.” Appellant is a lay mnister in his church, Restoration

Tenple. The cards, apparently in the size and shape of standard
busi ness cards, listed the nanme of appellant’s church and the phone
nunber that appellant uses for mnisterial functions. This nunber
rings at appellant’s hone, but it is a different |ine than that
used by appellant and his famly for personal calls.

At the Board hearing, N cole Lancaster testified that, while
she was an inmate at the facility, appellant gave her “a business
card for Mnister Stover” wth a phone nunber on it.

Debra Anderson testified that she was incarcerated at the
facility several tinmes during 1997 and 1998. She answered
affirmati vel y when she was asked if appell ant gave her “a busi ness
card.” She testified that the card had appel |l ant’ s nanme and phone

number on it; she did not notice if it referred to him as a



m ni ster.

Appel | ant testified that he has given inmates his
busi ness/ m ni sterial cards.

Based upon the testinony of these witnesses, we hold that the
Board had substantial evidence upon which it could find appell ant
had given inmates “contraband” as that term is defined in the
Departnent’ s Manual

Charge 4

Section 3.2(B)(4) of the Manual provides: “Personnel wll not
grant or promse to an inmate special privileges or favors not
available to all inmates.”

At the Board hearing, M. Lancaster testified that on the day
she was released from the facility, but before her release,
appel lant allowed her to use an office phone at the facility to
call her nother in Wah and a cousin at an undi scl osed | ocation “so
| could have soneone cone and sign ne out.” Ms. Lancaster
testified that appellant used a phone card, apparently his own, to
make the call

Appel lant testified that he all owed Ms. Lancaster to use his
phone card so she could arrange for famly nmenbers to neet her. He
testified that at the facility enployees of all ranks frequently
arrange for phone calls for inmates who are their famly menbers or
friends. He testified that there was nothing untoward about the

assi stance he gave Ms. Lancaster. |ndeed, appellee has not alleged
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any harmthat could be attributed to appellant’s actions regarding
Ms. Lancaster’s phone calls. Having said that, we hold that there
was sufficient evidence presented for the Board to concl ude that
appel l ant granted Ms. Lancaster “special privileges or favors not
available to all inmates.” There was no showi ng that preferenti al
treatnent of inmates by the facility’ s enpl oyees was pervasive and
that it was officially tolerated by the Departnment. Regardless of
whet her sonme other enployees nmay have granted preferential
treatnent to inmates, the Board did not err by finding appellant
vi ol ated this provision.

Charge 5-7

Section 3.2(IV)(Q(3) of the Manual provides: “Personnel wll
not establish a personal relationship with an inmate or an inmate’s
spouse, relative, or friend, beyond what is required to perform
official duties. Personnel will not use their position to becone
intimately involved with inmates or their visitors.”

Appel l ant was found guilty of violating this provision in
reference to his interactions wth three female inmates: N cole
Lancaster, Yassmn Lindo, and Debra Anderson. At the hearing, M.
Lancaster testified that after she was rel eased fromthe facility,
she stayed with a cousin in Fort Washington and then noved to
appel l ant’ s house, where she and her nine-year-old son had a room
in the basenent. She testified that “I have never had any romantic

feelings or thoughts for M. Stover, but he had themfor ne.” She
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was aware of appellant’s feelings because he told her he | oved her
and asked her to marry him She testified that she was
unconfortable at appellant’s house “because of the feelings that he
had for [her],” so she left to visit her famly in Pennsyl vania and
to find another place to |ive. Her departure initially was
am cabl e, according to her, but, when it becane apparent that she
would not return, her relations wth appellant becane nore
strained. She testified that, after a fire occurred at appellant’s
house while she was visiting her famly, appellant put her
bel ongings in storage and had not, at the time of the hearing

returned themto her.

Yassmn Lindo testified that she nmet appellant in 1992 through
Restoration Tenple. She was incarcerated at the facility in 1997
and 1998, and she testified that appellant arranged wth her
Probation O ficer, John Parrish, for her to be released into his
cust ody. Ms. Lindo testified that appellant, on his own
initiative, told M. Parrish she was his goddaughter. After
|l eaving the facility she lived at appellant’s house, in her own
room for approximately three weeks. Wiile she was there,
appel l ant gave her gifts: “a bathrobe with matching slippers and
perfume set,” as well as “a dress and earrings and shoes.” M.
Lindo left appellant’s house after three weeks because she felt
unconfortable there. She testified that she did not | eave on good

terms and that she had not received all of her possessions from
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appel l ant’ s house.

Debra Anderson testified that she net appellant while she was
incarcerated at the facility in 1997. She testified that she
placed calls fromthe facility to appellant’s hone. Appellant paid
her bond ($110 for a $1,000 bond) and drove her to her parents’
house after her release. M. Anderson testified that after that
day she saw appellant four or five tines. On those occasions,
appel | ant gave her noney or flowers. She said he gave her $125 to
buy cl ot hes on one occasion, $50 to get her nails done on another
occasi on, and then $30 or $40 on a third occasion. She stated that
they did not see each other socially and had not dat ed.

Appel l ant testified that Ms. Lancaster and Ms. Lindo stayed at
his house, and that he paid Ms. Anderson’s bond and gave her cash.
He denied attenpting to have a romantic invol venent with any of the
wonen.

Again, we need not decide that the allegations against
appel lant were true. The Board certainly could have disbelieved
the testinony of the wtnesses appellee presented, but even
appellant’s testinony would support the Board’'s position. There
was sufficient evidence to support the Board s findings of inproper
fraternization

Charge 8
Section 16-193(c)(1)(F) of the Prince George’'s County

Personnel Law provides that, for county enployees, an infraction
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occurs: “Were an enployee commts an act or a series of acts which
have had or may be reasonably denonstrated to have, an appreciable
effect on the general public’'s confidence and/or trust in the
operation of the enployee’ s departnent, agency, or office and/or
the government as a whole.” Both the Board' s Menorandum and the
Director’s Disciplinary Action Menorandumcited 8 16-193(c)(1)(F)
and stated that appellant was charged with violating the section,
W t hout specifying any acts that constituted the violation.
Appel | ant argues that appellee has not identified any specific
act commtted by appellant that violated this provision. At the
hearing before the Board, appellant noved to have this charge
dismssed for lack of specificity. Counsel for appellee responded:

The D sciplinary Action Reconmendation
contains a narrative that summarizes the facts
that are the basis for these charges. Each of
t he charges beyond Nunber 8 refer to specific
acts. Charge Nunmber 8 refers to those acts,
and the charges as addressed to the incidents
in mtters that are dictated in the narrative
of the Recommendation and in the list of al
of the individual charges as they are there
that is nore than sufficient specificity to
t he Defense to know why they’ re here and what
we’' re here about.

In addition, | would point out that the
Def ense has received sone 43 docunents or
exhibits that the Departnent has and wll
either be wusing or has as part of the
di scovery in this case. In short, they
recei ved everything the Departnent has, wth
the exception of the dictative report fromthe
investigator. So there are no surprises.

The Board’s Chairman, Captain Alfred McMirray, ruled: “[I]t is

my opinion that Nunber 8 is a general term Ceneral term neaning
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the total effect of all of the charges, and |I’m going to overrule

your objection to Nunmber 8...."

Appel l ee’s argunent on this issue in its brief is as follows:
The Board, upon hearing all the evidence,

and using its own particularized know edge,
found that Appellant’s actions would have a
negative effect on the public. The testinony
of several wtnesses indicated that the
behavi or of Appellant was inappropriate and,
in the wtnesses’ opinion, a conflict of
interest. The Board could take adm nistrative
notice of the negative inpact of newspaper
articles concer ni ng probl ens at ot her
correctional facilities and determ ne that
fraternization wth inmates by officers
undermnes the trust and integrity the
Department desires from the public. No
showi ng that this particular case has
generated public m strust was necessary; the
potential for such mstrust is sufficient.

The pertinent provision of the county code, quoted above
refers to “acts which have had or may be reasonably denonstrated to
have, an appreciable effect ....” (Enphasis added). It seens that
appel | ee has, in effect, conceded that it has not proceeded agai nst
appel l ant under the “have had” portion of the provision, because
appel l ee refers to no evidence denonstrating that appellant’s acts
“have had” an effect on the public’'s confidence or trust in the
departnent “and/or the governnent as a whole.”

Therefore, we nmust determ ne whether the Board was provided
with substantial evidence that appellant has commtted acts that
“may be reasonably denonstrated to have, an appreciable effect....”

on the public’'s trust or confidence. The Board heard evi dence that



-13-
appel l ant gave female inmates a tel ephone nunber that rang at his
hone, that he posted bail for a female inmate, that he arranged to
have a female inmate released to his custody, that femal e i nmates
cane to live at his house after their release fromthe facility,
and that he failed to fully obey an order from a supervisor
regarding his interactions with inmates. These actions, even if
notivated by good intentions, could reasonably be viewed as a
pattern of conduct inappropriate for a correctional officer,
especially a mnmale officer dealing wth female inmates.
Correctional officers inevitably have substantial authority over
the lives of the people incarcerated under their control, and
actions that may be seen as denonstrating the potential for an
abuse of that authority should be of the greatest concern to the
public and to the Departnent. W hold that the Board was presented
with sufficient evidence to support its finding that appellant
commtted acts that could be reasonably denonstrated to have an
appreciable effect on the public’s confidence or trust in the
Depart nent .
Charge 9

Section 16-108(B)(3) of the Prince George’ s County Personnel
Law provides that county enployees are required “[t]o carry out in
an efficient, effective, and tinely manner, the |awful order or
directive rendered by an enployee’'s appointing authority or

supervi sor, and any assignnent which is within the scope of the
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enpl oyee’s applicable class standard, except as specifically
provi ded ot herwi se under the provisions of this Subtitle.”

At the Board hearing, Mjor WIIliam Johnson, one of
appellant’s supervisors, testified that in 1994 he gave a direct
order, both orally and in witing, telling appellant that he was
prohibited “[f]rom practicing or providing religious services to
inmates while he was on the clock and prohibited from passi ng out
personal cards relating to religion —to his religious position at
that tine.”

The Board also heard testinony, as noted above, from two
femal e i nmates who stated that appell ant gave them busi ness cards
after the date of Major Johnson’s order. Appellant also testified
t hat al t hough he stopped |eading bible study classes during his
| unch break in response to Major Johnson’s order, he continued to
pass out his mnisterial cards when inmates asked him a question
relating to his identity as a mnister. The Board therefore heard
evi dence sufficient to allow it to find that appellant violated
Maj or Johnson’s order. The circuit court did not err in affirmng
the Board s finding regardi ng Charge 9.

.

Appel | ant argues that his failure to obey Mjor Johnson's
order was an action protected by his rights under the United States
Constitution and under the Maryland Declaration of Rights. I n

particul ar, appel | ant cites the First Amendnent to the
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Constitution, which provides that “Congress shall make no |aw
respecting an establishnment of religion, or prohibiting the free
exercise thereof; or abridging the freedomof speech....” He also
cites Article 36 of the Maryland Declaration of Rights, which
provides, in pertinent part, that

no person ought by an |aw be nolested in his

person or estate, on account of his religious

per suasi on, or pr of essi on, or for hi s

religious practice, unless, under color of

religion, he shall disturb the good order,

peace or safety of the State or shall infringe

the laws of norality, or injure others in

their natural, civil or religious rights.

In his argunent, appellant nmakes no distinction between the
First Amendnent and Article 36, and we will proceed on the basis
that, in the context of this case, the two constitutional
provi sions have the sanme effect. See Supernarkets General Corp. v.
State, 286 Md. 611, 625, 409 A 2d 250 (1979), appeal dism ssed, 449
U S 801, 101 S.C. 45 (1980).

Appel | ee responds that the United States Suprene Court has
“recogni zed a distinction between the freedom of individual belief,
whi ch is absolute, and the freedom of individual conduct, which is
not absolute.” Bowen v. Roy, 476 U S. 693, 699, 106 S. C. 2147
(1986). The right to free exercise of religion includes both the
“freedomto believe and the freedomto act. The first is absolute
but, in the nature of things, the second cannot be. Conduct

remains subject to regulation for the protection of society.”

Cantwell v. Connecticutt, 310 U S. 296, 303-304, 60 S.C. 900
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(1940).

The Suprene Court has recognized three types of governnent
property for First Amendnent purposes: (1) places which by
tradition or by governnment fiat have been devoted to assenbly and
debate, such as streets and parks, where “the governnent may not
prohibit all communicative activity”; (2) public property which the
state has opened for use by the public as a place for expressive
activity, such as university neeting facilities and school board
meetings, where “[t]he Constitution forbids a state to enforce
certain exclusions ... even if it was not required to create the
forumin the first place”; and (3) “[p]Jublic property which is not
by tradition or designation a forumfor public communication....”
Perry Education Assn. v. Perry Local Educators’ Assn., 460 U S. 37,
45-46, 103 S. Ct. 948 (1983). The correctional facility where
appel lant worked falls into the third category, i.e., property
owned by the governnent that is not open to the general public and
that is subject to restrictive nmeasures for both the enpl oyees and
inmates. See Cornelius v. NAACP Legal Defense & Educ. Fund, Inc.,
473 U. S. 788, 802, 105 S. Ct. 3439 (1985). “The state, no less than
a private owner of property, has power to preserve the property
under its control for the use to which it is lawfully dedicated.”
Adderley v. Florida, 385 U 'S. 39, 47, 87 S.C. 242 (1966); see U.S.
Postal Service v. Council of Geenburgh C vic Associations, 453

U S. 114, 129, 101 S.Ct. 2676 (1981).
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Courts reviewing the admnistration of prisons and jails nust
give “appropriate deference to the decisions of prison
adm ni strators and appropriate recognition to the peculiar and
restrictive circunstances of penal confinenent.” Jones v. North
Carolina Prisoners’ Labor Union, Inc., 433 U S 119, 125, 97 S. C.
2532 (1977). In a case concerning the disciplining of inmates,
this Court stated that
[p]rison is a place where ‘good order and
discipline are paranount because of the
concentration of convicted crimnals.” ... The
adoption and execution of prison policies are
‘peculiarly W t hin t he provi nce and
pr of essi onal expertise of corrections
officials’ whose judgnent should generally be
deferred to by the courts. Because prison
security and the safety of its population are
in their hands, prison officials ‘nust have a
wi de discretion in pronulgating rules....
Robi nson v. State, 116 Md. App. 1, 9, 695 A 2d 198 (1997) (quoti ng,
inter alia, Bell v. Wlfish, 441 U S. 520, 547-548, 99 S. Ct. 1861
(1979); Md oskey v. Maryland, 337 F.2d 72, 74 (4" Gr. 1964)).
Acknow edgi ng that the present case concerns a jail or correction
facility rather than a prison, and the disciplining of correctional
officers rather than of inmates, we believe that the principle
expressed in Robinson is instructive here: the peculiar demands of
penal institutions nust be factored into the deference given to
their admnistrators by courts.

In De Bleecker v. Mntgonery County, 292 M. 498, 438 A. 2d

1348 (1982), the Court of Appeals held that, in a wongful
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termnation suit by a forner teacher at a county detention center,
it was a question for the jury whether the teacher was dism ssed
for comrunicating to innmates his opinions about a guard who he
al | eged had beaten an inmate or for reporting to detention center
authorities his disagreenent wth the guard s actions. In De
Bl eecker the trial court had granted the defendants’ notions for a
directed verdict on the grounds that, even though the teacher m ght
have a constitutionally-protected right of free speech in the
witten report he nade to the authorities, the teacher had no such
right in the oral comments he nmade to inmates, because those
comments had the potential to endanger the facility’ s operation by
inciting the inmates. The Court of Appeals in De Bl eecker assuned,
wi t hout deciding, that the trial court was correct in concluding
that the teacher’s oral statenments were not constitutionally-
protected speech; the Court reversed because it was the province of
the jury to deci de whether the teacher woul d have been fired even
in the absence of the county’s inproper retaliation for the witten
report, which was protected speech. 292 Ml. at 510.

The Court of Appeals quoted Pickering v. Board of Educati on,
391 U.S. 563, 568, 88 S.Ct. 1731 (1968), for the principle that
“the State has interests as an enployer in regulating the speech of
its enployees that differ significantly fromthose it possesses in
connection with regulation of the speech of the citizenry in

general .” De Bleecker, 292 Ml. at 508. The Court al so stated:
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On retrial, the question whether De
Bl eecker’s oral comments [to the inmates] were
constitutionally protected will again rise.
Mani festly, that determ nation nust be made in
vi ew of the conpeting considerations involved
between the interests of citizens in
comenti ng upon nmatters of public concern and
the legitimte governnental interest in order
and security essential in the managenent of a
penal facility. C. It is, of course,
appropriate that the Pickering bal ancing test
be struck in the context of the special
factual tableau of a prison facility.

292 Md. at 510-511 (citations omtted).

Appel l ant’ s supervisors had some discretion to place limts
upon his First Amendnent rights when his nethods of exercising
those rights had a potentially negative inpact upon the operation
of the facility. Further, the order given to appellant by Mjor
Johnson related solely to appellant’s activities while on duty as
a corrections officer. It did not restrict appellant’s freedom of
religious belief or unreasonably restrict his ability to exercise
his religious beliefs, except to the extent that he was prohibited
fromdistributing his cards or conducting religious classes during
wor ki ng hours. Major Johnson testified that appellant would not
have been in violation of his order if appellant responded to a
guestion from an inmate about religious matters, or even if
appel l ant conducted religious activities at the facility after his
nor mal wor ki ng hours. Major Johnson told appellant that he could
request permssion fromthe Departnment to participate in religious

services that occurred during appellant’s non-duty hours.
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Moreover, in the penal environnment, the |ine between the free
exercise of religion and its constitutional sibling, the
governnmental prohibition against religious establishment, can be
easily blurred. Resent ment based even on perceived favoritism
bet ween guards and prisoners based on religion can breed di scontent
in a diverse population that includes those wth different
religious beliefs and those who enbrace no religion or, in sone
cases, oppose all religion. A penal institution is a governnental
operation in which the population is by its very nature unable to
wal k away to avoid unwant ed exposure to the nost sincere and well
i ntended religious zeal ousness, especially when the evangelist is
a correctional of ficer. Under  such circunstances, t he
adm ni stration and staff mnust be especially vigilant in avoiding
t he appearance of inpropriety and the favoring of one religion over
anot her .

Al t hough the order placed restrictions on appellant, those
restrictions were both mnimal and integrally related to the
operation of the facility. Ganting deference to the managenent
deci sions nade by the admnistrators of the facility in recognition
of the peculiar and restrictive circunstances of penal confinenent,
we hold that the order given to appellant was a | egal one and that
di sobedi ence of that order was not protected by the United States
Constitution or the Maryl and Decl arati on of Rights.
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Appel | ant contends that the penalties the Board recomended
for his violations were “excessive, arbitrary, disparate and
capricious.” He argues that their excessiveness constituted “I egal
error,” and that they should be vacated. Appellant suggests that
the penalties were disproportionate to the offense, and that other
persons situated simlarly were treated differently.

Addressing the last argunment first, we believe that
appel lant’ s equal protection or selective enforcenent argunent was
not supported by the evidence presented. Appel I ant presented
wi tnesses who testified that other correctional officers discussed
religion with inmates, but none of those officers were said to have
conducted religious classes at the facility during their [|unch
breaks, and none of those officers were reported to have given
inmates cards wth a tel ephone nunber that rings at their hone.
O her officers testified that, after follow ng Departnent rules and
reporting the matters to their supervisors, they had assisted
relatives who had been incarcerated at the facility and were
attenpting to be released on bail. None of these other officers
testified that they had provided bail for female inmates unrel ated
to themand then lived with those inmates. There was no testinony
about other corrections officers who had fraternized with inmates
to a degree equivalent to appellant’s actions, or who had failed to
obey an order from a supervisor at the facility. Appel lant’ s

al l egations about other officers do not nake the Departnent’s
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response to his violations any | ess appropriate.

The Court of Appeals has held that corrections facility
adm ni strators have the discretion to renove a correctional officer
when the past conduct of the officer evidences the potential for
serious future problens in the operation of the facility and that
such a dismssal is not arbitrary or capricious. Mryland State
Department of Personnel v. Sealing, 298 Md. 524, 539, 471 A 2d 693
(1984). In Sealing, the Court quoted testinony from supervisors at
the corrections facility who stated that the officer’s actions had
the potential to be “inflammatory” at the institution; the
supervisors testified that no adverse action by the inmates had yet
occurred. 1d. at 538.

Simlarly, in Hawkins v. Departnment of Public Safety and
Correctional Services, 325 MI. 621, 602 A . 2d 712 (1992), the Court
of Appeals held that a probationary prison guard' s of fensive speech
while off-duty and away from the prison gave prison authorities
sufficient grounds to dismss the guard. The guard’ s dism ssal was
justified not by the political incorrectness of his speech, but by
the interest that the correctional facility’s admnistrators had in
not enploying a person who lost his tenper easily and resorted to
inflammatory rhetoric. 325 MI. at 638. “Thus, the warden of the
House of Correction need not have waited for an actual eruption
precipitated by Hawkins. It is not necessary ‘for an enployer to

all ow events to unfold to the extent that the disruption of the
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office and the destruction of working relationships is manifest
before taking action.”” 1d. at 639 (quoting Connick v. MWers, 461
U S 138, 152, 103 S.Ct. 1684 (1983)).

Except to the extent we have responded to appellant’s
constitutional argunents, our decision does not relate to the
content of appellant’s speech to inmates. We certainly have no
reason or need to doubt the sincerity of appellant’s beliefs and a
corresponding notivation for his activities. Much testinony was
recei ved regarding appellant’s charitable nature toward i nmates and
ex-inmates, and his desire to assist those persons in avoiding
recidivism It is quite possible, as contended by appellant and
other witnesses, that his religious discussions with i nmates had an
aneliorative effect on the inmates and on the facility.

Qur references to Sealing and Hawki ns should in no way suggest
t hat appellant’s speech and conduct was equivalent to the speech
and conduct exhibited by the dism ssed correctional officers in
t hose cases. These references sinply underscore the fact that the
adm nistrators of correctional facilities have sone discretion in
t heir managenent deci sions, and that we revi ew those deci sions not
to deci de whet her we woul d have nade the sane deci sion, but whether
they acted in accordance with the | aw

As noted above, we grant a great deal of deference to the
Departnent’ s presuned expertise in the nanagenent of correctional

facilities. The nature of the Departnent’s work, i.e., housing
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potentially disruptive, and even viol ent, persons who do not want
to be housed, illustrates the inportance of the Departnent being
abl e to enpl oy persons whomit trusts to follow orders and exerci se
good judgnent. Appellant’s failure to obey an order from a
supervisor and his ongoing fraternization wth inmates are
violations that could generate legitimte concern about his ability
to performhis duties without disturbing the effective operation of
the facility.

The fact that appellant’s actions were not shown to have
created any disruption in the facility' s operations should not
prevent the Departnent from seeking to avoid future difficulties.
Regardl ess of whether appellant’s intentions were admrable, the
Departnment has the authority to dismss corrections officers whose
conduct has |ed admnistrators to be concerned that a nore
significant problemmay arise in the future.

D sm ssals have been held to be arbitrary and caprici ous when
unsupported by evidence. Zeitschel v. Board of Education, 274 M.
69, 83, 332 A 2d 906 (1975). Appellant’s dism ssal was supported
by evidence and was not arbitrary or capricious.

JUDGVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



