The appel |l ant, Bobby L. Stuples, Jr., broadly asserts that his

appeal presents the question:
Should an enployee who is found by a

court to be termnated wongfully be

reinstated and awarded retroactive back pay

pending a | egal term nation proceedi ng?
The question, thus franmed, presents an issue far too sweeping for
our consideration. Its resolution would call for us to sit as the
equivalent of a trial court or even an admnistrative agency,
exploring, as a matter of first inpression, the nuanced nerits of
t he appel l ant’ s cause.

The sober reality is that appellate review is far nore
constrained. W are not necessarily concerned with the ultimte
merits of the appellant’s alleged grievance. W are concerned only
with whether the judicial nmachinery designed to deal with those
merits was operating properly. The appellant nust pose for us a
preci se instance wherein a trial judge 1) was tinely called upon to
make a specific ruling, 2) either failed to rule or ruled

erroneously, and 3) the ruling, if erroneous, is ripe for appellate

revi ew.

The Factual and Procedural Background

The appellant was a police officer who was charged in a
departnental disciplinary proceeding with sexual harassnent. | t
was al |l eged that on several occasions between March 20 and May 22,
1992, he had “directed gestures and sexually explicit |anguage”
toward two fermale police officers. A Hearing Board found the

appel l ant guilty as charged and recomended that his enpl oynent be
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t er m nat ed. The Police Comm ssioner adopted the Board’' s
recommendation and termnated the appellant’s enploynent on
Novenber 30, 1994.

The record extract that the appellant has provided includes
neither the formal findings or recommendations of the Hearing Board
nor the official order of the Police Comm ssioner. W& have,
therefore, no indication that either of those parties expressly
directed that any action be taken with respect to the appellant’s
pay status during any of the time periods while the charges agai nst
hi m wer e pendi ng.

The appel | ant appeal ed that action by the Police Departnent to
the Crcuit Court for Baltinore City. The Petition for Judicia
Review did not raise any issue with respect to the appellant’s pay
status. It stated sinply:

Bobby L. Stuples, Jr., the defendant in
the adm nistrative proceeding, requests that
an appeal be entered pursuant to Maryl and Rul e
7-201 et seq. fromthe Order of Comm ssioner
Thomas C. Frazier, dated Novenber 30, 1994,
upholding the admnistrative trial board s
recomrendation  of termnation from the
Baltinmore City Police Departnent.

The appellant al so conplied with Maryland Rul e 7-207(a), which
provi des that a petitioner

shall file a nmenorandum setting forth a
conci se statenent of the questions presented
for review, a statenent of facts material to
those questions, and argunent on each
guestion, including citations of authority and

references to pages of the record and exhibits
relied on.
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Pursuant to the Rule, the appellant set forth a concise
statenent of his three contentions: 1) that he had been found
guilty of offenses for which he had not been charged, 2) that the
decision of the Trial Board was arbitrary and capricious and was
not supported by legally sufficient evidence, and 3) that the
sanction inposed by the Trial Board, term nation from enpl oynment,
was excessive. Not one of those contentions even alluded to the
subj ect of retroactive back pay. As further required by the Rule,
the appellant presented a statenent of facts material to the
guestions raised. Those facts had nothing to do with retroactive
back pay. As further required by the Rule, the appell ant presented
argunent on each of the three questions raised, along wth
citations to pertinent Maryland case law. None of that authority
had the slightest bearing on the issue of retroactive back pay.

On the fourteenth and final page of the appellant’s nmenorandum
the final conclusory sentence did, to be sure, nove that “the
decision of the Baltinore Gty Police Departnent should be reversed
and O ficer Stuples should be reinstated with retroactive back pay
and seniority.” The actual argunents raised in and supported by
t he nmenorandum however, had not even alluded to the issue of
retroactive back pay and seniority.

Following a hearing in circuit court on August 1, 1995, Judge
Thomas E. Noel orally indicated fromthe bench that he intended to
vacate the departnental decision and to renmand the case to the

agency for further proceedings. W have reviewed the transcript of
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the hearing before Judge Noel on August 1, 1995 and find that in
t he course of those proceedings not one word even alluded to the
entitlement of the appellant, should he prevail, to retroactive
back pay. The al nbst exclusive focus of the hearing was on the
fact that the appellant was indisputably guilty of sone grossly
i nappropriate and harassi ng sexual conduct in the presence of two
female police officers but that the i nappropriate conduct had not,

as charged, been specifically directed at them It was that |ack

of agreenent between the allegata and the probata that persuaded
Judge Noel to vacate the judgnment against the appellant and to
remand the proceeding to the Trial Board:

| find that the Board's decision that his
conduct created a hostile work environnent to
be supported by substantial evidence. The
problem | have, however, is with the way he
was char ged.

(Enphasi s supplied).

Judge Noel’s findings, however, made it abundantly clear that
t he evidence established m sconduct on the part of the appellant
sufficient to justify his termnation from enpl oynent:

[ When you get to the specification that he
directed his conduct toward two particul arized
individuals, . . . the evidence supports a
conpletely different finding. | find that he
was | nappropriately charged. That’'s not to
say that his conduct was not of an offensive
nature, and that his conduct would not have
constituted sexual harassnent, but he was not
properly charged. .. [He was sinply
m schar ged. Consequently, 1’m vacating the
decision of the Board and remanding this
matter.




(Enphasi s supplied).

Al though it may have been gratuitous in view of his
di sposition of the admnistrative appeal, Judge Noel went out of
his way to announce his findings 1) that the decision of the Trial
Board had not been arbitrary or capricious and 2) that the sentence
i nposed did not shock the conscience of the court:

| find that there was not arbitrariness or
capri ci ousness in the decision of t he
review ng Board. The subject of the sentence
or _sanction inmposed, | don't find to actually
shock the court. Particularly in light of the
conduct , because when vyou consider the
definition of sexual harassnent, | believe his
conduct neets that standard quite clearly
w t hout any probl em what soever.

(Enphasi s supplied).

Rat her than termnate the proceeding in the appellant’s favor,
Judge Noel’s decision was to remand the case to the Trial Board for
possi bl e further action:

So the matter is vacated and remanded to the
Board either to reviewthis nmatter and one, to
see if in fact the decision would be sustai ned
whet her this charge is part of the case or
not. And two, [if it] would be an alternative
procedure to charge him properly, and take
testinmony on that issue.

(Enphasi s supplied).

Judge Noel’s formal order of Septenber 28, 1995 (filed on
Cctober 2) indisputably did not termnate the litigation but only
remanded it to the adm nistrative agency for further proceedi ngs.
Al though directing that the charging docunent would have to be

anended by the deletion of several words, the decision of the
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circuit court in every other respect placed its inprimatur upon the
findings of the Trial Board:

ORDERED, that the decision of the tria
board in the above captioned case is vacated
and the case is remanded for further
proceedi ngs upon the court’s finding that the
Petitioner was charged wth “directing” his
comrent s and actions t owar d vari ous
i ndividuals, but that the evidence supported
only a finding that the comments and actions
were done in the presence of various
individuals and the Petitioner was therefore
i nappropriately charged, and it is

FURTHER CRDERED, that the case may be re-
tried after the charges have been nodified to
delete the words “directed towards” and/or re-
subm tted to t he trial board f or a
deterni nation whether the evidence supports a
finding that the comments and actions were
“directed towards” various individuals, and it
is,

FURTHER ORDERED, that this Court finds
that there was sufficient evidence to support
the allegation that the Petitioner made the
coments and/or gestures of which he was
accused and that the Court will not reviewthe
credibility of wtnesses; therefore, this
Court finds that the trial board’s decision
was not arbitrary and capricious. and was
supported by sufficient facts, and it is

FURTHER ORDERED, that the Court does not
find that the sentence of term nation
sufficient to shock the conscience of the
Court and that the conduct of the Petitioner
neets the standard of sexual harassnent and
creating a hostile work environnment.

(Enphasi s supplied).
In the wake of Judge Noel's disposition, the appellant filed,
presumably pursuant to Maryland Rule 2-535, a Mdttion to Exercise

Revisory Power. Init, he raised for the first tinme the issue of



-7-
his payroll status, arguing that Judge Noel’'s vacating of the Trial
Board’s decision “renpbved the only inpedinent to M. Stuples’
receiving his salary.” The notion requested Judge Noel to revise
his order “to indicate that Oficer Stuples be returned to the
payroll as of August 1, 1995, pending further action by the
Departnent.”

Curiously, the appellant’s request did not go into the subject
of back pay retroactive to Novenber 30, 1994, when he was
presumably renoved from the payroll as a result of the Police
Commi ssioner’s approval of the recomendation of the Trial Board.
The notion sought only to have the court revise its order so as to
i ndicate that the appellant should be returned to the payroll as of
August 1, the day on which Judge Noel rendered his oral ruling at
the conclusion of the hearing. The reinstatenent to the payroll as
of August 1, noreover, seened to seek no nore than tentative
payrol |l reinstatenent “pending further action by the Departnent.”
Further action by the Departnment could presumably be anything: 1)
the decision to del ete several words fromthe chargi ng docunent and
then to present it anew to the Trial Board; 2) a determ nation by
the Trial Board that the appellant was guilty of the anended
charge, or 3) the Police Conmm ssioner’s approval of that action by
the Trial Board, each action inplicating a different possible
termnal date for the appellant’s restored payroll status. The
requested relief was anbiguous in the extrenme. Wthout assigning

any reasons, Judge Noel denied that notion on Cctober 31, 1995. It



- 8-
was from that denial that the appellant took his first appeal to
this Court.

After issuing an unpublished opinion and then granting the
appellant’s Motion for Reconsideration, this Court filed an anended
unpubl i shed per curiam deci sion on Novenber 25, 1996 (No. 58, Sept.
Term 1996). Qur exclusive concern was with the tineliness of the
filing by the appellant of his Mtion for the Court to Exercise
Revi sory Power. W were operating on the reasonable, albeit
erroneous, assunption that the appellant’s request for Judge Noel
to amend or to revise his judgnment was filed on Septenber 14, 1995.
Qperating on the further assunption that the final order which the
appel l ant wanted revised had been entered on either August 1 or
August 9, we held that the Motion to Revise which had been nade
bef ore Judge Noel and which was then before us for review could
not, because of the untineliness of its filing, be treated as a
Motion to Alter or Anend a Judgnent pursuant to Maryland Rule 2-534
or as a Motion to Exercise Revisory Power Under Rule 2-535(a). The
only way in which the Mdtion to Revise could survive the tinme bar
woul d be for it to qualify under Rule 2-535(b) on the ground that
the judgnent in the case had been the result of “fraud, m stake, or
irregularity:”

Because the notion was not filed within 10
days, pursuant to Rule 2-534, or within 30
days, pursuant to Rule 2-535(a), it is

governed by Rule 2-535(b). Consequently, the
trial judge could have exercised revisory
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power and control over the judgnent only in
the case of fraud, nistake, or irreqgularity.

(Enphasi s supplied).

W concluded that Judge Noel’s summary denial of the
appellant’s Mdition to Revise mght well have been based on his
finding that the appellant had failed to show any evidence of
“fraud, mstake, or irregularity.” Had that been the case, we
woul d have deenmed his denial of the motion to have been
unassail abl e. Because of pervasive confusion as to when various
pl eadi ngs and court orders had been officially filed, however, we
el ected to be indulgent and to remand the case so that Judge Noel
could nmake a nore particularized ruling wthin the clear and
excl usive context of Rule 2-535(b):

Whet her a final order was entered on August 1
or August 9, appellant concedes that its
appeal is not tinely with respect to the
underlying judgnment but argues that the trial
judge erred in failing to exercise revisory
power over the judgnent. |1t may well be that
the trial judge in this case denied
appellant’s notion because of the absence of
any fraud, mstake, or irreqularity. Because
of uncertainties created by problens with the
record, however , we shall exercise our
discretion and vacate the October 31, 1995
order denying appellant’s notion to exercise
revisory power and remand this case to the
trial court for a ruling on appellant’s notion
pursuant to Rule 2-535(b).

(Enphasi s supplied).
By the tine the case on remand got back to Judge Noel,
however, superseding revelations had vitiated the reasoni ng behind

our decision to remand. Although the appellant’s Mtion for the
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Court to Exercise Revisory Power had, indeed, not been filed with
the Aerk of the Court until Septenber 14, the alternative nodality
of filing the Motion in the judge s chanbers pursuant to Maryl and
Rul e 1-322(a) had been utilized as of August 29. That fact had not
been made known to this Court when the case was first before us.
Al t hough Judge Noel had no independent recollection of that filing
with his chanbers, he accepted the affidavit of the appellant’s
attorney to that effect. Accordingly, the appellant’s Mtion to
Revi se had been tinely filed wthin the thirty-day contenpl ati on of
Maryl and Rul e 2-535(a). Judge Noel treated it as such.

On March 11, 1997, Judge Noel, pursuant to our remand, granted
t he appellant’s threshold Motion to Reconsider his earlier (August
31, 1995) deni al of the Mdtion to Revise. Upon such
reconsi deration, he again denied the appellant’s Mtion to Revise
his earlier judgnent. After indicating that he would not order
reinstatenent or retroactive back pay, he expressly reiterated in
that Order and Judgnent that he had earlier nmade “a factual finding
that term nation would have been appropriate if Petitioner were
charged properly.”

What Precise Judicial Act is Being Appealed?

Even if this appeal should be deened to be properly before us,
a subject to which we will turn our attention shortly, that March
11 denial of the Mdtion to Revise would be the precise |egal act

and the only legal act that could be before us for appellate
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revi ew. The question for review is not, therefore, as the
appellant would franme it, the broad substantive issue of whether
the appellant is entitled to reinstatenent and to back pay. So
sweeping an issue is a question for sonmeone el se on sonme ot her day.
Qur concern is not even wth whether Judge Noel was right or
wrong in denying the Motion to Revise. Even that is too broad. W
are not inmplying that Judge Noel’s ruling was not affirmatively
exenplary; we are sinply naking the point that even a poor call is
not necessarily a clear abuse of discretion. At nost, the very
parochial inquiry we shall undertake is into whether Judge Noel’s

denial of the Mtion to Revise was so far wong--to wit, soO

egreqgiously wong--as to constitute a clear abuse of discretion.

Tiller v. Elfenbein, 205 Md. 14, 18, 106 A 2d 42 (1954); Eastgate

Associates v. Apper, 34 Md. App. 384, 387-88, 367 A 2d 82 (1977).

If we really nean what we say on so many occasions, the ruling in
i ssue does not have to have been right to survive so mniml and

deferential a standard of review!?

An Aspect of Discretion:
A Sense of the Movant’s Equitable Entitlement

At the conclusion of the March 10 hearing on the Mtion to
Revi se, Judge Noel explained why he was denying the notion:

| went through this record quite carefully
back in August, and there were rather

. Qur case law cries out for a few actual and highly illustrative
i nstances when an appellate court will say of a discretionary ruling under revi ew
that it was probably wong but not clearly wong. W would happily do so here
were it not for the fact that Judge Noel’s ruling was probably right.
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extraordinary facts, and that’'s possibly the
reason why as nuch of it has stayed with ne as
well as the fact |I have had the file over the
weekend and had the opportunity to reread the
file. And | do renmenber ny findings quite
clearly.

The case as | understood it at the tine,
t he charging docunment was inproper, and the
charges were inconsistent wth the evidence
i ntroduced against M. Stuples. Now, that is
the reason that | vacated it and remanded it,
because he was not directing his comments or
actions towards the other officers. It was
merely in the presence of others. And | think
that could be rather significant when it cones
to a reviewing court. Because when you
interpret a crimnal charging docunent or
qguasi -crim nal chargi ng docunent, specificity
is required, and the charging docunent was
I nappropri ate.

But after |listening to argunents and
reviewi ng the record, 1 nmade specific findings
to the effect that there was sufficient
evidence to support the allegation that the
petitioner nade the comments and/or gestures
he was accused  of. And the specific
[termi nation] was not sufficient to shock this
Court, and the preponderance [of evidence]l of
the petitioner net the standard of sexual
harassnent [in] that it created a hostile work
envi ronnent .

(Enphasi s supplied).

Judge Noel declined to exercise discretion by way of expandi ng
on his earlier ruling and dealing wth an issue that had never been
raised before him in part, because of his obvious concl usion that
the appellant’s cause was not one of outraged innocence. Judge
Noel had vacated the earlier decision of the Trial Board to
termnate the appellant’s enpl oynent not because the appel |l ant was

i nnocent of the charges but only because the pleadi ng docunent had
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been technically flawed. It was clearly Judge Noel’s conclusion 1)
t hat upon remand that technical flaw would be readily corrected and
2) that the ultimte resolution of the issue would be the
appel lant’ s dismssal fromthe police force because of his inproper
conduct .

The equities, therefore, did not cry out for any specia
intervention into an essentially departnental matter. At the
hearing on March 10, no extraordinarily dire circunstances were
even proffered to indicate that the resolution of the appellant’s
financial entitlenment could not abide the resolution of the entire
case on its ultimate nerits. Under those circunstances, Judge
Noel's declination to intervene in a matter that was not
necessarily before himin any event cannot be deened a cl ear abuse

of discretion.
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Another Aspect of Discretion:
Doubt As to the Propriety of Dealing With an Issue

Judge Noel , noreover, indicated that he was denying the Mtion
to Revise for yet an additional reason. In addition to his
determ nation that the evidence had shown that the appellant had
commtted an offense for which term nation was proper and that he,
t herefore, did not deserve to be paid during the period while he
was awaiting circuit court review of the Police Departnent’s
deci sion, Judge Noel was also of the opinion that, as a matter of
procedure, the issue of the appellant’s pay status was not properly
before him

When the notion cane before nme to exercise ny
revisory power, | denied that notion, because
.o | was indicating that | didn't feel that
it was appropriate for this Court at that
juncture to rule on the issue of back pay. |
don't think that is a proper matter before the
Court. | still don't feel that it is a proper

matter before the Court, and | am going to
state specifically why I am of that opinion.

Nunber one, in light of ny factual
finding that M. Stuples was properly charged,
the termnation would have been appropriate.

And nunber two, | was dealing with the matter
froma procedural standpoint initially. Now,
|’ m dealing with the substantive. . . . [He

woul d have [been term nated] appropriately had
he been properly charged. Consequently | felt
that he was not entitled to back pay. That is
one of the reasons.

The other is, | _don’t know if the Court
has the authority to do that, to order back
pay. So even though | am exercising ny
revisory authority in this matter, | am in
fact, ruling that this Court will not order
back pay.
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(Enphasi s supplied).

Far from being guilty of a clear abuse of discretion, Judge
Noel appears to have been quintessentially sound in declining to
entertain, in a post-trial revisory notion, an ancillary matter
that had not been part of the admnistrative appeal presented to
himin the first instance. The only thing that had been appeal ed
was the decision of the Trial Board to term nate the appellant’s

enpl oynent .

a. An Administrative Agency Should, in the First Instance, Interpret
Its Own Regulations

When an officer is brought up on charges, there are presunably
a nunber of ancillary consequences both during the initial pendency
of the charges and then during various stages of review foll ow ng
the Trial Board s determ nation--total |oss or reduction of pay,
reassi gnnent, permanent or tenporary denotion in rank, possible
| oss of accrued vacation, |loss of seniority, suspension of various
benefits, etc. Wthin the vast bureaucracy of state governnent
generally or within the significant bureaucracy of the Baltinore
City Police Departnent specifically, there are, we would think
sone departnental regulations? governing such situations and
various nodalities whereby an aggri eved enpl oyee coul d seek relief
or file a conplaint. These are purely admnistrative nmatters as to

whi ch the judicial branch of governnent has no special conpetence

Nei t her appel  ant nor appel | ee, however, has enlightened us in this
regard.
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and with respect to which it will routinely defer to the expertise
of the agency in question.

Dept. of Health and Mental Hyqgiene v. Reeders Menorial Hone,

Inc., 86 MI. App. 447, 453, 586 A 2d 1295 (1991) was very clear on
this subject:

Upon appellate review, courts bestow
speci al favor on an agency’'s interpretation of
its own regul ations. Recognizing an agency’s
superior ability to understand its own rules
and reqgul ati ons, a “court shoul d not
substitute its judgnent for the expertise of
t hose per sons who constitute t he
adm ni strative agency fromwhich the appeal is
t aken.” Bul  uck v. Pelham Wod Apartnents,
283 Md. 505, 513, 390 A 2d 1119 (1978).

(Enphasis supplied). See Dept. of Human Resources v. Thonpson, 103

Md. App. 175, 189-90, 652 A 2d 1183 (1995). See also Baltinore

Bl dao. and Constr. Trades Council v. Barnes, 290 Md. 9, 14-15, 427

A 2d 979 (1981); Holy Cross Hospital, Inc. v. Health Ser. Cost

Revi ew Conm ssion, 283 Ml. 677, 685, 393 A 2d 181 (1978); Fort

Washington v. Dept., 80 Mi. App. 205, 213, 560 A 2d 613 (1989); B

& O Railroad v. Bowen, 60 Mi. App. 299, 305, 482 A 2d 921 (1984).

At the nost fundanmental |evel, the judicial branch of governnent is
not enpowered to m cro-manage the executive branch of governnent.

O Donnell v. Bassler, 289 M. 501, 509-11, 425 A 2d 1003 (1981);

Howard County v. Davidsonville Gvic Ass’'n, 72 Md. App. 19, 49-50,

527 A.2d 772 (1987); Matthew Bender & Co., Inc. v. Conptroller, 67

Mi. App. 693, 711-12, 509 A 2d 702 (1986).

b. Statute Law (LEOBR) Is Not Controlling



-17-

The appellant, inplicitly at |least, would seemto suggest that
his pay status was controlled not by adm nistrative regul ati ons at
all but by the statutory provisions of the Law Enforcenent
Oficers’ Bill of Rghts (LEOBR). M. Code Ann. (1996 Repl. Vol .)
Article 27, 88 727 through 734D. That is not the case. The
appel l ant relies exclusively on 8 734A, wherein the phrase “w t hout

pay” is nentioned in one particular instance. That section,
however, has nothing to do with routine disciplinary proceedi ngs
t aken agai nst offending officers. As its subtitle clearly states,
it deals only with “Summary Puni shnment or Enmergency Suspension.”

Its provision that the Chief of Police nmay inpose the
“emer gency suspension of police officers without pay” if they have
“been charged with comm ssion of a felony” by no neans inplies that
pay may not be withheld in any other circunstances. An officer
whose enpl oynent has been termnated, for instance, wll presumably
no longer be entitled to his salary, but that is nowhere explicitly
stated in the LEOBR It is at best inplicit.

In such a situation, noreover, there is obviously sone
anbiguity calling for sonme agency interpretation as to when an
officer’s enploynent is, indeed, “termnated.” |Is it when charges
are brought? |Is it when the Trial Board has found the officer
guilty of those charges and recommends termnation? Is it when the
Chi ef of Police adopts the recommendation of the Trial Board? |Is
it when the circuit court affirnms the decision of the Chief of

Pol i ce? Is it when the Court of Special Appeals affirns the
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circuit court? 1Is it when the Court of Appeals affirnms the Court
of Special Appeal s? Wat of the anbival ent judgnent of the circuit
court in the instant case, wherein the core finding of the Tria
Board is enphatically affirned but its decision is, presumably only
tenporarily, vacated on a technicality? The LEOBR does not even
allude to such situations and there is obviously nmuch that is

called for by way of agency interpretation.

C. No Record of What Happened, or Should Have Happened, at the Agency
Level

Even assumng, purely for the sake of argunent, that the
appellant’s pay status was sonehow properly before Judge Noel
nothing was offered before him to reveal 1) what steps the
appel I ant shoul d have taken to request any pay to which he thought
he was entitled, 2) what steps the appellant actually took in that
direction, 3) what precise response was nmade to his request by the
Police Departnent, 4) who in the Departnent nmade that response, and
5) what avenues of redress or grievance were then avail abl e.

d. The Exhaustion of Administrative Remedies

Before the judicial branch will intervene in what is so
clearly, in the first instance, an agency matter, there nmust be an
exhaustion of admnistrative renedies. The observations of Judge

Davi dson in MiI. Commin on Hunen Rel. v. B.G & E. Co., 296 Ml. 46

50-51, 459 A . 2d 205 (1983), are very pertinent here:

This Court has firnmy adhered to the
principle t hat statutorily prescri bed
adm nistrative and judicial renedies nust
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ordinarily be pursued and exhausted. Thi s
principle is not only a requirenent of our
case law, it is a policy enbodied in various
enactnments of the GCeneral Assenbly. The
rational e underlying this principle was stated
in Soley v. State of Maryland Conm SSion on
Human Rel ations, 277 M. 521, 526 (1976).
There, this Court said:

“The decisions of an administrative
agency are often of a discretionary
nature, and frequently require an
expertise which the agency can bring
to bear in sifting the information
presented to it. The agency should
be afforded the initial opportunity
to exercise that discretion and to
apply that expertise. Furthernore,
to permt interruption for purposes
of judicial intervention at various
stages of the admnistrative process
m ght  wel | undermne the very
efficiency which the Legislature
intended to achieve in the first
instance. Lastly, the courts m ght
be called upon to decide issues
whi ch perhaps would never arise if
t he prescribed adm ni strative
renedi es were foll owed.”

To exhaust adm ni strative renedies,
ordinarily a party must pursue the prescribed
adm nistrative procedure to its conclusion and
await its final outconme. Generally, a party
can resort to a court only when there is a
final order in the adm nistrative proceedi ng.

(Citations omtted; enphasis supplied).

Qur nention of the subject of exhaustion of adm nistrative
remedi es is not made to suggest that the appellant was in any way
forecl osed fromseeking further relief for this reason. Wre that
i ssue squarely before the Court, the initial burden, we would

surm se, would be on the appellee at |east to raise the challenge
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that adm nistrative renedi es had not been exhausted. The issue, we
repeat, is not formally before us. W nention it only as one of
the many possibilities that could have been coursing through Judge
Noel’s mnd as he declined to entertain a subject that had not,
regardl ess of who had the burden, been thoroughly explored by
counsel . It is sinply one of many possible reasons why his
ultimate decision may not have represented a clear abuse of

di scretion.

No Clear Abuse of Discretion

A Motion to Revise an unenrolled judgnent under Maryland Rul e
2-535(a) is entrusted to the wde discretion of the trial judge.

Wth respect to such discretion, our observation in B & K Rentals

V. Universal Leaf, 73 Md. App. 530, 537-38, 535 A 2d 492 (1988),

rev .d on other grounds, 319 Md. 127, 571 A 2d 1213 (1990), is here

pertinent:

That the matter is left to the discretion
of the trial court does not nean that if the
action of that court is clearly arbitrary or
has no sound basis in law or in reason, it
could not be reviewed, but it does nean that
we Wil not reverse the judgnent of the trial
court unless there is grave reason for doing
So.

(Enphasi s supplied). Judge Noel’s decision to allow his origina
ruling to speak for itself and not to presune to m cro-nmanage the
Police Departnent was not clearly arbitrary. It is inpossible to
say that it had no sound basis in law or in reason. There is no

grave reason why it should be reversed.
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In viewof all of this, for Judge Noel to have ventured forth
ungui ded by evidence or argunent below, into what can be, for the
judicial branch, a bureaucratic wlderness would have been
presunpt uous and fool hardy. W can hardly hold that he was guilty
of a clear abuse of discretion for declining to be either
presunptuous or fool hardy. It would be equally presunptuous and
fool hardy for us to venture forth, unguided by a well-preserved

i ssue that has been fully litigated, into the bureaucratic terra

incognita of the executive branch.

Appeal from Denial of Revisory Motion
Is Not Appeal of the Substantive Merits

There is yet another inpedinment to the appellant’s cause. He
argues, inplicitly, that no clear preservation of the issue of his
payroll status and no evidentiary hearing with respect to it were
required. H's argunent, of necessity, is that the |inkage between
1) Judge Noel’s vacating of the Trial Board’ s determ nation and 2)
the appellant’s return to full-pay status should have been so
automatic as to be a matter of |aw The appellant’s ultimte
argunent has to be that Judge Noel’s remand order was flawed as a
matter of law because it failed expressly to order that the
appel l ant be returned to the payroll. That being the case, the
appel lant’ s position is conpromsed by his failure to recogni ze the
fundanmental difference between appealing from an underlying
judgnent itself and appealing fromthe denial of a notion to have

t hat judgnent revised or nodified.
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In Hardy v. Metts, 282 Md. 1, 6, 381 A 2d 683 (1978), Judge

Di gges addressed the difference:

Al though this Court has not Dbefore had
occasion to state the principle in this
context, we now hold that when the trial court
denies a Rule 625(a) preenrol |l nment request to
revise a final judgnent rendered on the
merits, if that judgnment was based solely on a
gquestion of law an appellate court wll not
ordinarily di sturb t he trial court’s
di scretionary decision not to reopen the
matter; an appeal from the primary judgnment
itself is the proper nethod for testing in an
appellate court the correctness of such a
legal ruling. To reach any other concl usion
woul d have the effect of permtting, if not
two appeal s, a del ayed appeal of the original
| egal issue decided by the trial court, a
result both undesirable and uni ntended by the
rule.

(Enphasi s supplied).

| f the appellant clains, as he seens to do, that Judge Noel’s
remand order was flawed as a matter of law for its failure to dea
expressly with the appellant’s payroll status, he should have filed
a tinely appeal (assum ng, of course, that it was an appeal able
final judgnent) fromJudge Noel’s primary ruling. He failed to do
so. A notion to revise that ruling under Maryland Rul e 2-535(a) is
not the proper vehicle to attack the legality of the underlying

ruling itself. C. In Re Adoption No. 93321055, 344 M. 458, 475-

76, 687 A .2d 681 (1997) (“Except to the extent that they are
subsuned in that question [the abuse of discretion], the nerits of
the judgnent itself are not open to direct attack. In order to

chal l enge the judgment itself, a tinely appeal nust be taken from



-23-
it.”); Blitz v. Beth Isaac, 115 Ml. App. 460, 469 n.4, 694 A 2d

107, cert. granted, 347 Md. 155, 699 A 2d 1169 (1997) (“An appeal
from the denial of a nmotion asking the court to exercise its
revisory power is not necessarily the sane as an appeal fromthe
j udgnent itself. Rat her, the standard of review is whether the
trial court abused its discretion in declining to revise the
j udgnent . ”)

There Is No Final Judgment
From Which An Appeal May be Taken

Havi ng observed all of this on the nerits of Judge Noel’s
exercise of discretion, we are ironically constrained to add that
those nerits are in all likelihood not properly before us. |ndeed,
it is our holding that they are not.

Even absent any notion by the appellee, an appellate court
may, sua sponte, raise the issue of non-finality and non-

appeal ability at any time. Smth v. Taylor, 285 M. 143, 147, 400

A.2d 1130 (1979) (“Wiile neither party to this appeal nmade a notion
to dismss, this Court wll dismss an appeal sua sponte when it

notices that appellate jurisdiction is lacking.”); Tvardek V.

Tvardek, 257 M. 88, 92, 261 A 2d 762 (1970) (“Although no Mdtion
to dismss the appeal on this ground [that it was from an
interlocutory rather than a final order] was nade, we will dismss

t he appeal for this reason, sua sponte.”); Hllyard Construction

Co.. Inc. v. Lynch, 256 M. 375, 379, 260 A 2d 316 (1970) (“we

propose to di spose of the appeal, however, for a reason not raised
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by the appellee. . . . It has long been established that no appeal
will be froman order . . . [that] is interlocutory only, and not

a final judgnent.”); Harkins v. August, 251 M. 108, 109, 246 A 2d

268 (1968) (“The Court raised sua sponte . . . the issue of whether

or not the appellants had a right of appeal in the instant case.”)

Circuit Court Remands of Administrative Appeals
Are Themselves Appealable Final Orders

It is also now clear that when a circuit court sits in an
appel | ate capacity to review a deci sion of an adm ni strative agency
and, on such review, vacates the agency decision and renmands the
matter to the agency for further proceedings, that action by the
circuit court is now deened to be an appeal able final order within

the contenplation of 8§ 12-301. Cimmnal Injuries Conpensation Bd.

V. Renson, 282 Ml. 168, 177, 384 A 2d 58 (1978); Dept. of Public

Safety and Contractual Services v. LeVan, 288 M. 533, 540-44, 419

A.2d 1052 (1980), overruling U.S. Fire Ins. v. Schwartz, 280 M.

518, 374 A 2d 896 (1977).

Motions to Revise Versus Underlying Decisions
Subject to Possible Revision

The appealability of the disposition of an admnistrative
appeal , however, by no neans inplies the appealability of either
the grant or the denial of a subsequent Mdtion to Revise that
underlying disposition. There has been in this case no appeal from
t he underlyi ng decision of Judge Noel, on circuit court review of

the admnistrative action, to remand the case agai nst the appel |l ant
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to the Baltinore City Police Departnment Trial Board for further
proceedi ngs. As the wi nner before Judge Noel, the appellant had no
reason to appeal Judge Noel’s decision. Although the appellee, as
the | oser before Judge Noel, m ght have appealed his decision, it
chose not to do so. W are not, therefore, considering the
appeal ability of the underlying “final order” of Judge Noel to
remand the case to the Trial Board. What is before us exclusively
is the appealability of Judge Noel’'s disposition of the post-

hearing Motion to Revise.

Denial of Motion to Revise:
Not An Appealable Interlocutory Order

To be the proper subject of an appeal, the March 11, 1997
denial of the Maryland Rule 2-535(a) Mdttion to Revise nust have
been a final judgnent. Ml. Code Ann. (1996 Repl. Vol.), Cs. &
Jud. Proc., 8 12-303 expressly sets out the limted Ilist of
interlocutory orders fromwhich an appeal nmay be taken. The deni al
of a Motion to Revise under Mil. Rule 2-535(a) is indisputably not

one of them Pappas v. Pappas, 287 M. 455, 459-63, 413 A.2d 549

(1980); Della Ratta v. D xon, 47 Mi. App. 270, 275-86, 422 A 2d 409

(1980). For the decision of Judge Noel now in issue to be properly
appeal able, therefore, it nust qualify as a final judgnment or
“final order” within the contenplation of Cts. & Jud. Proc., § 12-

301.

Rule 2-535(a) Revisory Motions
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Wth respect to circuit court rulings on notions to set aside

to revise unenrolled decrees pursuant to what

is now Maryl and

Judge Wl ner for this Court analyzed the non-final

nature of such rulings in Scheve v. MPherson, 44 M. App. 398,

402-03, 408 A 2d 1071 (1979):

Save for the statutory exceptions
enunerated in Ml. Ann. Code, Courts article §
12-303, and two others established by the

Court of Appeals [not here pertinent], this
Court’s jurisdiction is |limted to hearing
appeals “from a final judgnent.” Courts
article, § 12-301. The initial question,

then, is whether the March 16 order setting

aside the Decenber 20 decree is a

“final

j udgnent” from which an appeal nay properly be
taken. The test for determning the finality-
-i.e., the appealability--of a judgnent is

this: a judgnment nust be so final

as to

determ ne and conclude rights involved, or
deny t he appel | ant nmeans of further

prosecuting or defending his rights
interests in the subject matter of

proceeding. Peat & Co. v. Los Angeles

and
t he
Rans,

284 Md. 86, 91 (1978); United States Fire Ins.

v. Schwartz, 280 Md. 518 (1977).

Odinarily, an order setting aside an

unenrol |l ed decree--usually issued pursuant to

Marvland Rule [2-535(a)]l--does not finally

adjudi cate anything, and is therefore not

appeal able. See Onen v. Freenman, 279 M.

241,

249 (1977); Madison v. State, 205 Ml. 425, 431

(1954) .

(Footnote omtted; enphasis supplied).

Rule 2-535(a) Motion to Modify In this Case
Was Not a Motion to Strike or Vacate a Judgment or Order
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Alnmost all, if not all, of the Maryland cases dealing with the
appeal ability of either the grant or the denial of a Rule 2-535(a)
Revi sory Modtion concerned rulings that had the practical effect of
either affirmng or vacating, in whole or in part, an underlying
judgnent on its ultimte nerits. It is very rarely that the
underlying “final order” that is the subject of the Mtion to
Revise has been the «circuit court’s disposition of an
admnistrative appeal. It is even rarer, if not unique, that the
thrust of the Rule 2-535(a) Mbtion to Revise is not to vacate the
underlying action but only to nodify it, as in this case, by adding
an interpretive provision and incidental order.

For purposes of further analysis, the analogue in the present
case to the “judgnent” that is ordinarily the subject of a Mtion
to Revise is not the agency action but, rather, Judge Noel’s
di sposition, on adm nistrative appeal, of that agency action. It
is the August 1 (or August 9), 1995 order to Vacate and to Renand
t hat becones our underlying “Decision X7 That Decision X
coincidentally vacated sonething else is beside the point. Qur
inquiry will deal only with whether the Rule 2-535(a) Mdtion to
Revi se sought to or had the effect of vacating Decision X itself.

In this case there was no striking or vacating of Decision X
(it was left intact) and all of the cases establishing the non-
appeal ability of the striking or the vacating of a judgnent are,

therefore, inapposite. Osen v. Freeman, 279 M. 241, 245-49, 367

A.2d 1245 (1977); Gy lnvestnent Co. v. Angster, 231 Md. 318, 321-
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23, 190 A 2d 95 (1963); Tiller v. Elfenbein, 205 Md. 14, 18-22, 106

A 2d 42 (1954); Corbin v. Jones, 199 Md. 527, 528-29, 86 A 2d 911
(1952); Snyder v. Cearfoss, 186 M. 360, 366-68, 46 A 2d 607

(1946); Silverberg v. Dearhalt, 180 M. 38, 40-41, 22 A 2d 588

(1941); State v. Balto. Transit Co., 177 M. 451, 453-55, 9 A 2d

753 (1939); Eastgate Assoc. v. Apper, 34 MI. App. 384, 386-89, 367

A 2d 82 (1977).

By the same token, there was in this case no denial of a
nmotion to strike or to vacate Decision X for the obvious reason
that there was no notion to strike or to vacate Decision X. For
that reason, all of the cases establishing the appealability
(according to the abuse-of-discretion standard) of the denial of a
nmotion to strike or to vacate a judgnent are equally inapposite.

J.B. Corp. v. Fower, 258 Md. 432, 433-36, 265 A 2d 876 (1970);

Ham lton v. Ham lton, 242 M. 240, 242-45, 218 A 2d 684 (1966);

Eshel ran Motors Corp. v. Scheftel, 231 M. 300, 301-02, 189 A 2d

818 (1963); darke Baridon, Inc. v. Union Asbestos and Rubber Co.,

218 Md. 480, 483-84, 147 A 2d 221 (1958); Waver v. Realty G owth

| nvestors, 38 Md. App. 78, 81-83, 379 A 2d 193 (1977); Dorsey v.
Woten, 35 M. App. 359, 361-63, 370 A .2d 577 (1977); Fritz v.
Fritz, 34 M. App. 600, 602, 368 A 2d 600 (1977); Cromnell V.

Ripley, 11 Mi. App. 173, 176-77, 273 A 2d 218 (1971).

The General Characteristics
Of a Final Judgment or Final Order
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|f, therefore, we are to find any precedential guidance as to
how to classify this exotic procedural butterfly, which is neither
the grant nor the denial of a notion to strike or to vacate, we
wll have to find it in the general definitions of what is fina
and what is interlocutory.

Fromas early as 1835, the Court of Appeals has classified as
appeal able final judgnents only those decisions that finally
adjudicate all the rights of a party and obviate, therefore, any

danger of fragnented or pieceneal appeals. |In Boteler v. State, 7

G111 & Johnson 109, 112 (1835), the Court of Appeals observed:

To permt an appeal from any decision of the
Court bel ow which does not finally settle the
rights of the party, or conclude the cause,
woul d enabl e either plaintiff or defendant to
protract the suit to an alnobst indefinite
peri od.

Thirty-three years later, in Hazel hurst v. Mrris, 28 Ml. 67,
71 (1868), the Court of Appeals reiterated the underlying purpose
of the finality requirenent as the insuring that all errors can
ultimately be disposed of in a single appell ate proceedi ng:

The | aw has been clearly settled in this
State, that “no appeal can be prosecuted to
this court until a decision has been had in
the court below, which is so far final. as to
settle and conclude the rights of the party
involved in the action, or denying to the
party the neans of further prosecuting or
defending the suit. When the proceedings
bel ow shall be termnated, an appeal will then
lie, and all the errors of the court below, in
the progress of the cause, wll be proper
subj ects for conplaint of the party, and for
the correction of this court.”




- 30-

(Enphasis supplied). See also Nu Car Carriers, Inc. v. Everett, 33

Md. App. 310, 311, 364 A 2d 71 (1976); Tvardek v. Tvardek, 257 M.
88, 92, 261 A 2d 762 (1970); HIllyard Constr. Co. v. Lynch, 256 M.

375, 379, 260 A 2d 316 (1970).

It is clear that Judge Noel’s denial of the appellant’s Mtion
to Revise did not conclude this action or finally settle the rights
of the appellant. The wunderlying question of whether the
appellant’s enploynent with the Baltinore City Police Departnent
will be termnated is still very nuch alive. The question of the
appellant’s salary entitlenents is also alive. |In |large neasure,
the resolution of the salary question may turn on the resolution of
t he enpl oynent question. |If it should be determ ned that charges
were inproperly brought against the appellant in the first
i nstance, presunably he may be entitled to all of his back pay. On

the other hand, a final determnation that his enploynent was

properly termnated mght foreclose any back pay. Cf. Cancel ose v.

City of Geenbelt, 75 MI. App. 662, 668-69, 542 A 2d 1288 (1988).

We do not even speculate as to these questions which are not before
us. In any event, it is quite likely that at sone future time this
controversy between the appellant and the appellee could properly
come before an appellate court on all of its ultimate nmerits. That
being the situation, this case is not yet final for appeal purposes
and we are neither required nor inclined to sneak an advanced | ook

at a nere fragnent of it.
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Other Means for Seeking Redress
Were Not Foreclosed

It is also clear that Judge Noel’s denial of the Mtion to
Revise did not in any way forecl ose the appellant’s further pursuit
of his entitlenent to back wages. There are presumably
adm ni strative avenues available to him as of this nonment.
What ever the final adjudication on the nerits of his enploynment
status, the question of his entitlenment to back pay can be fully
considered, litigated, and decided at that tine. An aspect of
finality is that the neans of further pursuing a right or an

i nterest have been cut off. In this regard, Smith v. Taylor, 285

Md. 143, 146-47, 400 A.2d 1130 (1979), observed:

Utimtely . . . it is for this Court to
deci de which judgnments or orders are final and
t hus appeal abl e under 8§ 12-301. W recently
stated that in order for this Court to
consi der an appeal the “judgnent nust be so
final as to determne and conclude rights
invol ved, or deny the appellant neans of
further prosecuting or defending his rights
and interests in the subject matter of the

proceedi ng.”

Applying this definition to the record in
the instant case, it becones clear that the
circuit court never entered any “final
j udgnent .” The circuit court nei t her
determ ned nor concluded the rights involved
nor denied Smth neans of further prosecuting

or defending his rights and interests. . . .In
fact, t he circuit court i ndi cat ed
unequi vocally that it was not determ ni hg any
of the parties’ rights. Thus, there is no

matter before us which is a final judgnment so
as to be the proper subject of an appeal.

(Enphasi s supplied).
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The Merits of the Payroll Question
Were Not Resolved

In this case, just as in Smth v. Taylor, supra, Judge Noel
i ndi cated that he was not determ ning anything with respect to the
payroll issue. It was his conclusion that that issue was not
properly before him H's decision not to disturb his earlier
di sposition of the admnistrative appeal did not purport to resolve
the nerits of the payroll issue in any way. It sinply maintained
the status quo ante as of the nonent he remanded the case to the
Pol i ce Board. In that regard, the words of Judge Adkins in

Planning Bd. v. Mrtinmer, 310 M. 639, 653-54, 530 A 2d 1237

(1987), are very pertinent:

[Aln order is not certifiable under the Rule
[ 2-602(Db), permtting certifications of
finality] wunless the order displays the
characteristics of finality. The denial of a
notion to dismss is not an order that settles
the matter in controversy or adjudicates
conmpletely the rights and liabilities of the
parties. It merely naintains the status quo
of the litigation and. having none of the
characteristics of finality, is inherently an
interl ocutory order.

(Enphasi s supplied).

No Characteristics of Finality

The denial of the Motion to Revise in this case simlarly had
none of the characteristics of finality and was, therefore,
qui ntessentially an interlocutory order. We have no choice,

therefore, but to dismss the appeal in this case as one taken from
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a non-final order in contravention of Cts. & Jud. Proc.

Qur reason for doing so was well

Jenki ns v. Jenkins,

§ 12-301.

expressed by Judge Harrell in

112 M. App. 390, 409, 685 A 2d 817 (1996):

The policy underlying the final |udgnment

doctrine

is conpelling. It is, therefore,

strictly enforced.

The final judgnment doctrine is based
on the theory that pieceneal appeals
are oppressive and costly, and that
optimal appellate reviewis achi eved
by allow ng appeals only after the
entire action is resolved in the

trial

court. The underlying

pur poses of requiring a final
judgnment for appealability is to
avoid constant disruption of the

trial

process, to prevent appellate

courts from considering issues that
may be addressed later in trial and
to pronote efficiency. . . . The

r equi

renent of finality is thus not

a_ _nere technicality, but is an

inportant factor in maintaining a

snmoot hl y f uncti oni ng judi ci al
system
4 Am Jur. 2d, Appellate Review § 86 (1995 and

Supp. 1996).

(Enphasi s supplied).

APPEAL DI SM SSED, COSTS TO BE

PAI D BY APPELLANT.
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