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The dispute in this case concerns the decision of the
Maryl and Departnent of the Environnment (the Departnment) to issue
two permts which authorized the construction of a solid waste
i nci nerator near Sugarloaf Muntain in D ckerson, Maryland. A
group conprised of |ocal |andowners, environnental organizations
and citizens' groups challenged the Departnment's decision by filing
in the Crcuit Court for Montgonery County an action for judicial
review under the Maryland Adm nistrative Procedure Act, Maryl and
Code (1984, 1995 Repl. Vol.), 8 10-222 of the State Governnent

Article.! The circuit court dism ssed the action on the ground

! The plaintiffs in this action include the follow ng
or gani zati ons and | andowners:

(1) the Audubon Naturalist Society, owner of property approxi-
mately 20-25 mles fromthe incinerator;

(2) the lIzaak Walton League, owner of property approximtely 4
mles fromthe incinerator;

(3) the Sugarloaf Gtizens' Association, a non-profit organi za-
tion seeking to protect and preserve the environnent;

(4) the D ckerson-Beallsville Coalition, a non-profit organiza-
tion with 9 of its 44 nenbers owning property close to the
i nci ner at or;

(5) the Buchanans, owners of 234 acres of l|and | ocated adjacent
to the tract of land containing the incinerator, and approximtely
2,000 feet fromthe incinerator itself;

(6) Kenneth Cox and Tracey Morgan, owners of 16 acres of |and
| ocated approximately 1 mle fromthe incinerator;

(7) Jane Hunter, owner of 55 acres of |and | ocated approxi mately

(continued. . .)
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that none of the plaintiffs had standing to seek review of the
Departnent's deci sion. The Court of Special Appeals affirned.
Sugar | oaf v. Dept. of Environment, 103 M. App. 269, 653 A 2d 506
(1995). W issued a wit of certiorari to determ ne whether the
two courts below correctly interpreted and applied Maryland | aw
regarding standing to nmaintain actions for judicial review of
adj udi catory adm ni strative decisions. Since we shall hold that
both courts below erred wth respect to standing, we shall also
determ ne whet her the adm nistrative decision should be upheld on
the nmerits in light of the judicial review criteria set forth in
the Adm nistrative Procedure Act, 8§ 10-222(h)(3) of the State
Governnment Article.
l.

The Potomac El ectric Power Conpany (PEPCO) owned a tract of
| and, containing over 1,000 acres, in the Dickerson area of
Mont gomery County, Maryland. Two generating stations operated by
PEPCO and auxiliary structures were on the tract. In 1987, PEPCO
and Montgonery County entered into a transaction whereby the County
purchased a 35-acre portion of the PEPCO tract to build a Resource

Recovery Facility which would incinerate solid waste and would

Y(...continued)
1 mle fromthe incinerator;
(8) Gail Morgan, owner of 16 acres of |and | ocated approxi mately
1 mle fromthe incinerator; and
(9) John Snitzer, owner of 2 1/2 acres of land | ocated approxi-
mately 1 1/4 mles fromthe incinerator.
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produce energy for sale to PEPCO. The facility was to be designed
and constructed jointly by Mntgonmery County and the Northeast
Maryl and Waste Di sposal Authority.

Anong the several plaintiffs who opposed the construction of
this facility were the Buchanans, owners of approximtely 234 acres
of land imedi ately adjacent to the PEPCO tract. About two hundred
of the Buchanans' acres are devoted to farmng, while the remaining
acreage constitute woodl and.? The Buchanans' property is |ocated
approximately 2,000 feet fromthe facility, and is separated from
t he PEPCO property by a narrow road.?

In 1988 Montgonery County and the Northeast Maryland Waste
Di sposal Authority filed an application with the Departnent for a
Prevention of Significant Deterioration (PSD) permt, the first
permt in the PSD permt process required by the federal Cean Ar
Act, 42 U S. C. 8 7401 et seq., the Maryland Air Quality Contro
statutes, Code (1982, 1996 Repl. Vol.), Title 2 of the Environnent

Article, and inplemented by the Air Mnagenent Adm nistration of

2 The Buchanans had resided on this property since 1988.
Foll owi ng M. Buchanan's recent death, Ms. Buchanan continues to
reside on this property with three of her seven children. The
property is also used for boarding and training horses and riders.
The Buchanans grow various crops on this property, which is a
source of food for both the famly and the horses.

3 According to testinony at the admi nistrative hearing, the
Buchanan property is located only 600 feet fromthe site of the
proposed incinerator. Later at the hearing, however, counsel for
the parties stipulated that the property was 2,000 feet fromthe
facility.
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t he Maryl and Departnent of the Environnent.*

The present case had its genesis in this Court's opinion in
Sugarl oaf v. Waste Disposal, 323 M. 641, 594 A 2d 1115 (1991)
(Sugarloaf 1), where sone of the present plaintiffs argued that
they were entitled to a "contested case" adm nistrative hearing on
the application by the County and the Authority for the PSD
approval permt.?® In rejecting this argunent, we held that,
al though a full contested case hearing was available upon an

application for a construction permt, it was not available at the

4 Hereinafter the County and the Authority will sonetines be
referred to collectively as the "applicants.™

5 A "contested case" is defined in Maryland' s Admnistrative
Procedure Act, Code (1984, 1995 Repl. Vol.), 8§ 10-202(d) of the
State Governnent Article, as follows:

"Contested case. - (1) Contested case' neans
a proceedi ng before an agency to determ ne:

(1) a right, duty, statutory entitlenment, or
privilege of a person that is required by
statute or constitution to be determ ned only
after an opportunity for an agency hearing; or

(1i) the grant, denial, renewal, revocation

suspensi on, or anendnent of a license that is
required by statute or constitution to be
determined only after an opportunity for an
agency hearing."

As discussed in Sugarloaf |, a "contested case" hearing is a
hearing at which trial-type procedures are followed. See Code
(1995 Repl. Vol.), 88 10-201 through 10-217 of the State Gover nnment
Article. See also Sugarloaf |, supra, 323 MI. at 651, 594 A 2d at
1120.
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PSD approval stage.S? The Court did not, however, determ ne
whet her any of the plaintiffs woul d have standing to seek judicial
review of a Departnment decision to issue a construction permt.
Sugarl oaf |, supra, 323 Ml. at 650-651 n.6, 594 A 2d at 1119 n.6.

In light of this Court's decision in Sugarloaf 1, the
Secretary of the Departnent delegated authority to the Ofice of
Adm ni strative Hearings, under Code (1984, 1995 Repl. Vol.), 8§ 10-
207 of the State Governnent Article, to hold a contested case
hearing on the issue of whether a permt to construct should be
issued to the applicants. The Secretary later expanded this
authority to include consideration of whether a refuse disposa

permt should be issued.” The Secretary also requested that the

6 We held that, consistent with provisions of COVWAR
26.11.02. 11M and Code (1982, 1996 Repl. Vol.), 8 2-404 of the
Environnental Article, only a non-trial type hearing, at which the
parties and the public are given an opportunity to comrent, is
required at the PSD approval stage. We categorized the PSD
approval stage as being "nerely a prelimnary or interlocutory
requirenent." See Sugarloaf |, 323 MI. at 653-659, 594 A 2d at
1121-1124.

" In addition to the permts required under the federal O ean
Air Act and the Maryland Air Quality Control statutes, 8§ 9-204(d)
of the Environnment Article requires a person to obtain a refuse
di sposal permt before installing a refuse disposal system For
pur poses of 8§ 9-204(d), a "refuse disposal systent includes 1) an
incinerator; 2) a transfer station; 3) a landfill station; 4) a
landfill; 5) a solid waste processing facility; and 6) any other
solid waste acceptance facility. See § 9-201(e) of the Environnent
Article. Section 9-210 of the Environnment Article sets out the
prerequi sites for obtaining a refuse disposal permt as follows:

"8 9-210. Sane - Prerequisites for issuance of
(continued. . .)
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Adm ni strative Law Judge (ALJ) "entertain argunents on the issue of
st andi ng and nmake findings."® Thereafter, Adm nistrative Law Judge

Suzanne S. Wagner conducted a 15-day hearing on these issues.

(...continued)

permt.
(a) In general. - The Secretary nay not
issue a permt to install . . a refuse

di sposal systemregul ated under 8§ 9-204(a) of
this subtitle until the requirenents set forth
in this subsection are net in the follow ng
sequence:

(1) Except for the opportunity for a public
informational neeting, the Departnent has
conpleted its prelimnary phase 1 technica
review of the proposed refuse disposal system

(2) The Departnent has reported the
findings of its prelimnary phase 1 technical
review, in witing, to the county's chief
el ected official and planning comm ssion of
the county where the proposed refuse disposal
systemis to be | ocated; and

(3) The county has conpleted its review of
t he proposed refuse disposal system and has
provided to the Departnment a witten statenent
that the refuse disposal system

(1) Meets all applicable county zoni ng and
| and use requirenents; and

(ti) I'sin conformty wth the county solid
waste plan."

Al t hough the scope of the Departnent's del egation letter did not
originally enconpass the refuse disposal permt, the parties
consented to having the two issues consolidated in one hearing
after the plaintiffs initially raised issues relating to the refuse
di sposal permt.

8 In his letter delegating the matter to an ALJ, the Secre-
tary referred to "standing to participate in the [adm nistrative]

hearing." Nevertheless, in order to avoid a possible remand from
the courts, the applicants nade no objection to the plaintiffs
standing at the admnistrative level in this case, and the

plaintiffs were in fact accorded standi ng.
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After the conclusion of the hearing, the ALJ submtted an
opi ni on contai ning extensive findings and conclusions as well as a
proposed order. The ALJ concluded: (1) the construction and refuse
di sposal permt applications conformed to applicable federal and
state law, and the permts should be issued; (2) all of the
plaintiffs | acked standing either under the Maryl and Environnent al
St andi ng Act, Code (1974, 1989 Repl. Vol., 1995 Cum Supp.), 88§ 1-
501 through 1-508 of the Natural Resources Article, or under
Maryl and common law principles of standing enbodied in the
Adm ni strative Procedure Act, 8 10-222(a) of the State Governnment
Article, to bring an action challenging the Departnent's decision

to issue the permts.® The Departnent adopted, w thout nodifica

® The ALJ began the "standing" portion of her opinion as
fol |l ows:

"Maryland | aw recogni zes that individuals
have standing to <challenge admnistrative
deci sions when 1) they have been a party to
the adm ni strative proceedi ngs, and 2) [they]
are aggrieved by the agency deci sion. Mary-
| and- National Capital Park Planning Conm v.
Friendship Heights, 57 Ml. App. 69, 77, cert.
deni ed, 300 Md. 89 (1984); Bryniarski v. Mont-
gonmery County Board of Appeals, 247 M. 137
143 (1967). In order to be aggrieved by an
agency decision, an individual nust have a
specific interest or property right at stake
that is different fromthose interests of the
general public. Bryniarski, 247 Ml. at 144."

After reviewing the plaintiffs' contentions regardi ng standi ng, the
ALJ concl uded:
(conti nued. . .)
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tion, the ALJ's findings, conclusions, and proposed deci sion, and
issued the two permts.

The plaintiffs then brought the present action in the
Circuit Court for Montgonery County, seeking judicial review of the
final admnistrative decision. The circuit court, in a brief
order, dism ssed the action on the ground that all of the plain-
tiffs lacked standing to seek judicial review of the admnistrative
deci si on.

The Court of Special Appeals, agreeing that the plaintiffs

°C...continued)

"The concerns expressed by the individua
Plaintiffs are identical to the concerns of
the public generally. Everyone is concerned
about the loss of rural areas to devel opnment.
Everyone is concerned about the effects of
em ssions on the environnment. The i ndividual
Plaintiffs expressed the concerns of all of us
-- Is it necessary to have the RRF, and is it
necessary to have it in ny community. Their
concerns were aired at various public hearings
inthis matter, and, after all of those hear-
ings, it was determ ned by Mntgonery County
that nmunicipal waste disposal is best ad-
dressed by source reduction, recycling, incin-

eration and landfilling, and further, it is
necessary to build the RRF, and it should be
| ocated in Dickerson, Maryland. In ny

opinion, the individual Plaintiffs in this
case have not nade sufficient showing to
denonstrate that they are aggrieved in a
"specific interest or property right . .

that . . . 1is personally and specifically
affected in a way different fromthat suffered
by the public generally.’ Bryni arski v.

Mont gonery County Bd. of Appeals, 247 Ml. 137,
144 (1967)."
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| acked standing, affirned. Sugarl oaf v. Dept. of Environnent,
supra, 103 Md. App. 269, 653 A.2d 506. In its opinion, the Court
of Special Appeals indicated that the standing issue in the present
case concerned the plaintiffs' standing to bring a judicial review
actionin the circuit court and not their standing to be parties at
the admnistrative hearing. The internedi ate appellate court thus

stated (103 M. App. 277, 653 A 2d at 510):

"To have standing under comon | aw
principles to challenge a final order or
decision of an admnistrative agency entered
in a contested case, a person nust show two
things -- that he was a party to the adm ni s-
trative proceeding and that he is " aggrieved
by the agency's order or decision. Medi ca
Waste v. Maryland Waste, supra, 327 M. 596
612 A 2d 241 (1992); Bailey v. Dep't of Public
Safety, 333 M. 397, 635 A 2d 432 (1994).
There is no question here that appellants were
parties to the admnistrative proceeding;, with
the county's acqui escence, they were permtted
to participate in the proceeding, and they did
participate by giving evidence and presenting
argunent. The only question is whether any of
them were "aggrieved,' in the |legal sense."

The Court of Special Appeals also pointed out that, in determning
whet her the plaintiffs were "aggrieved" by the final admnistrative
deci sion and thus had standing to bring a judicial review action,
a court may look to the evidence adduced at the admnistrative
hearing as well as the pleadings and any evidence submtted to the

circuit court. The Court of Special Appeals, however, went further

and held that, in determ ning whether plaintiffs had standing to
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bring a judicial review action, the findings and concl usions of the
ALJ regarding standing could be accepted if supported by sub-
stantial evidence. The internediate appellate court stated (103
Md. App. at 279, 653 A 2d at 511):
"Wiere . . . the issue of standi ng has been

litigated at the admnistrative |evel and

findings based on substantial evidence have

been nmade, the court need not relitigate that

i ssue de novo."
The Court of Special Appeals reviewed sonme of the evidence
concerning the emssion of "toxic and potentially harnful™
substances from the facility, and a "study carried out for
Mont gonery County . . . showing that nore of these em ssions wll
likely fall on [plaintiffs'] properties than on properties much
farther fromthe site.” 103 MI. App. at 280, 653 A 2d at 511. The
appellate court next pointed to the ALJ's findings discounting
certain evidence that the em ssions " may have unacceptable |evels
of . . . arsenic, mercury, dioxins, and PCB's,'" and the ALJ's
findings that the em ssions would be "insignificant or well within
acceptable limts established by national health and environnental
agencies."” 103 M. App. at 281, 653 A 2d at 512. The Court of
Speci al Appeals then concluded (ibid.):

"As we have indicated, where the issue of
standing has been fully Ilitigated by the
agency, parties do not achieve the status of

aggrieved persons gratis, or based on bare
all egations, or solely on evidence they have



- 11 -
produced. A court is entitled to credit the
agency's findings if there is substantial
evidence in the record as a whole to support
them Here, there was."

The plaintiffs filed a petition for a wit of certiorari
chal | enging the Court of Special Appeals' decision on the standing
issue, and we granted the petition. During oral argunent the
respondents took the position that, if this Court were to concl ude
that the decisions bel ow concerni ng standi ng were erroneous, then
this Court could decide the nerits.® The petitioners, in their

rebuttal argunent, stated that they were "ready" to have the case

decided on the nerits but that they would like to brief the nerits

10 The follow ng colloquy occurred between the Court and
counsel for the applicants:

"THE COURT: Suppose we didn't agree with you
on standing, but, after review ng the record,
believe there's substantial evidence to sup-
port the findings, can we affirm on that

ground?

"APPLI CANTS' COUNSEL: | believe you can.
Absol utely.

"APPLI CANTS' COUNSEL: | believe you can.

Because in this case they chose to use the
nmerits evidence as their evidence of standing.
And, there's a very thorough 171-page proposed
deci sion and order fromthe ALJ where she goes
t hrough all the evidence; she makes all the
scientific judgnents, and she finds no harm
But, frankly, Your Honor, in this case there
was no evidence of harm"”
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first. Subsequently, this Court issued an order directing the
parties to file supplenental briefs as to whether the Departnent's
decision "should be affirmed, reversed, nodified, or the case
remanded to the agency for further proceedings, in light of the
judicial reviewcriteria set forth in the Admnistrative Procedure

Act . . . ."'2 Both sides have filed extensive supplenental briefs,

1 During his rebuttal argunent before this Court, counsel for
the petitioners stated as foll ows:

"We're open and ready to decide this case on
the nerits. | would say just one |ast thing.
| f Your Honors are considering disposing this
case on the nerits, we think there would be a
maj or due process problemw th that. W have
not briefed the nerits in this case. There
are several legal issues, violations, bases
for permt denials, that are not addressed in
our attenpts to show aggrievenent. So, we
woul d at | east ask for notice and a chance to
brief those issues on the nerits, if we're
going to go to the nerits, and we're ready to
do that as soon as possible.™

2 The judicial review section of the Adm nistrative Procedure
Act, Code (1984, 1995 Repl. Vol.), 8 10-222 of the State CGovern-
ment Article, provides in relevant part as foll ows:

"8 10-222. Judicial review

"(a) Review of final decision. - (1) Except
as provided in subsection (b) of this section,
a party who is aggrieved by the final decision
in a contested case is entitled to judicial
review of the decision as provided in this
section.

"(h) Decision. - In a proceeding under this
section, the court may:
(1) remand the case for further pro-
(continued. . .)
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with additional record extracts, on this issue.
.
A

The deci si ons bel ow appear to reflect sonme confusion between
standing to be a party at the admnistrative |level and standing to
maintain a judicial review action in the circuit court, as well as
confusion over the appropriate roles of an adm nistrative agency
and a review ng court wwth regard to each type of standing.

The cases in this Court, and the | anguage of the Adm nistra-
tive Procedure Act itself, 8 10-222(a)(1l) of the State Governnent
Article, recognize a distinction between standing to be a party to
an adm nistrative proceeding and standing to bring an action in
court for judicial review of an adm nistrative decision. Thus, a

person may properly be a party at an agency hearing under

2, .. continued)
ceedi ngs;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if
any substantial right of the petitioner may
have been prejudi ced because a finding, con-
cl usion, or decision:
(1) is unconstitutional;
(i1) exceeds the statutory author-
ity or jurisdiction of the final decision

maker ;
(tit) results from an unlaw ul
procedur e;
(iv) is affected by any other error
of | aw

(v) is unsupported by conpetent,
material, and substantial evidence in |ight of
the entire record as submtted; or

(vi) is arbitrary or capricious."
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Maryland's "relatively lenient standards" for admnistrative
standi ng but may not have standing in court to chall enge an adverse
agency decision. Mryland-Nat'l v. Smth, 333 Md. 3, 11, 633 A 2d
855, 859 (1993). See Medical Waste v. Maryland Waste, 327 Ml. 596,
611- 614, 612 A 2d 241, 248-250 (1992) (organization was a party at
the adm nistrative proceeding but |acked standing to maintain a
judicial review action.)

The requirenents for adm nistrative standi ng under Maryl and
law are not very strict. Absent a statute or a reasonable
regul ation specifying criteria for admnistrative standi ng, one may
beconme a party to an adm nistrative proceeding rather easily. In
hol ding that a particular individual was properly a party at an
adm ni strative hearing, Judge J. Dudley Digges for the Court in
Morris v. Howard Res. & Dev. Corp., 278 Md. 417, 423, 365 A 2d 34,

37 (1976), explained as follows:

"He was present at the hearing before the
Board, testified as a witness and nmade state-
ments or argunments as to why the anendnments to
t he zoning regul ati ons shoul d not be approved.
This is far greater participation than that
previously determ ned sufficient to establish
one as a party before an admnistrative
agency. See, e.g., Baxter v. Montgonery
County, 248 Md. 111, 113, 235 A 2d 536 (1967)
(per curiam (submtting nane in witing as a
protestant); Bryniarski v. Montgonery Co., 247
Md. 137, 143, 230 A 2d 289, 293-94 (1967)
(testifying before agency); Hertelendy v.
Mont gonery Cty., 245 M. 554, 567, 226 A 2d
672, 680 (1967) (submtting into evidence
letter of protest); DuBay v. Crane, 240 M.
180, 184, 213 A . 2d 487, 489 (1965) (identify-
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ing self on agency record as a party to pro-
ceedi ngs); Brashears v. Lindenbaum 189 M.
619, 628, 56 A 2d 844, 849 (1948) (sane).
Bearing in mnd that the format for proceed-
ings before adm nistrative agencies is inten-
tionally designed to be informal so as to
encourage citizen participation, we think that
absent a reasonabl e agency or other regulation
providing for a nore formal nethod of becom ng
a party, anyone clearly identifying hinmself to
the agency for the record as having an inter-
est in the outconme of the matter being con-
sidered by that agency, thereby becones a
party to the proceedings."”

More recently, Judge McAuliffe for the Court in

Nat' | v.

Mar yl and

Smth, supra, 333 Md. at 10, 633 A 2d at 859,

law relating to status as a party in adm

pr oceedi ngs:

"Morris and other cases of this Court
indicate that the threshold for establishing
oneself as a party before an adm nistrative
agency is indeed low Although we have said
that one's presence at the hearing and testi -
mony in favor of an asserted position is
sufficient, id., we have also said that per-
sonal appearance and testinony at the hearing
are not required. Hertel endy v. Montgonery
Cty., 245 Md. 554, 567, 226 A 2d 672 (1967);
Largo Cvic Ass'n v. Pr. CGeo's Co., 21 M.
App. 76, 81, 318 A 2d 834 (1974). In fact, it
has been held to be sufficient that the hear-
i ng exam ner considered the appellant to be a
party, Northampton v. Pr. CGeorge's Co., 21 M.
App. 625, 633-34, 321 A 2d 204, rev'd on other
grounds, 273 M. 93, 327 A 2d 774 (1974), or
that the appellant's name was submtted to the
Board of Appeals as one who woul d be aggri eved
by an adverse decision. Wight v. MCubbin,
260 Md. 11, 14, 271 A 2d 365 (1970). See al so
Baxter v. Montgonery County, 248 M. 111, 113,
235 A 2d 536 (1967) (submtting nane in wit-

Mar yl and-
summuari zed

nistrative
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ing as a protestant is sufficient); Bryniarsk

v. Montgonery Co., 247 M. 137, 143, 230 A 2d

289 (1967) (testifying before agency is suffi-

cient); DuBay v. Crane, 240 Md. 180, 184, 213

A 2d 487 (1965) (identifying self on agency

record as a party is sufficient)."
See Medical Waste v. Maryland Waste, supra, 327 M. at 611-612, 612
A. 2d at 248-249.

For a person or entity to maintain an action under the
Adm ni strative Procedure Act for judicial review of an adm nis-
trative decision, the person or entity "nmust both be a "party' to
the adm nistrative proceedings and be “aggrieved' by the fina
deci sion of the agency." Medical Waste v. Maryl and Waste, supra,
327 Md. at 611, 612 A 2d at 248. See 8§ 10-222(a)(1l) of the State
Governnment Article; Bailey v. Dep't of Public Safety, 333 Ml. 397,
405, 635 A 2d 432, 436 (1994); Maryland-Nat'l v. Smth, supra, 333
Mi. at 11, 633 A 2d at 859 ("Establishing the [plaintiff's] status
as a party to the proceedi ngs before the Board of Appeal s conpl etes
only half of the required analysis; the [plaintiff] nust also be
aggrieved by the Board's decision in order to have standing").
Wiile the term"aggrieved' is not defined in the Adm nistra-

tive Procedure Act, we have held that the statutory requirenent
that a party be " aggrieved mrrors general comon | aw standi ng
principles applicable to judicial review of admnistrative

decisions.” Medical Waste v. Maryland Waste, supra, 327 M. at 611

n.9, 612 A 2d at 248-249 n.9; Bryniarski v. Mntgonery Co., 247 M.
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137, 143-146, 230 A 2d 289, 294-295 (1967). Accordingly, in order
to be "aggrieved" for purposes of judicial review, a person
ordinarily must have an interest " such that he is personally and
specifically affected in a way different from. . . the public
generally.'" Medical Waste v. Maryland Waste, supra, 327 M. at
611 n. 9, 612 A 2d at 248-249 n.9, quoting Bryniarski v. Mntgonery
Co., supra, 247 Md. at 144, 230 A 2d at 294. See Maryland-Nat'l v.
Smth, supra, 333 MI. at 11, 633 A 2d at 859; Abranson v. Mont-
gonery County, 328 Mi. 721, 733, 616 A 2d 894, 900 (1992); DuBay V.
Crane, 240 M. 180, 185, 213 A 2d 487, 489-490 (1965) ("the
[adm nistrative] decision nmust not only affect a matter in which
the protestant has a specific interest or property right but his
interest therein nmust be such that he is personally and specially
affected in a way different from. . . the public generally").

In the present case, the letter fromthe Secretary of the
Departnent delegating authority to an ALJ to hold a hearing
requested that the ALJ render findings and concl usi ons on whet her
the plaintiffs had standing to participate in the admnistrative
heari ng. If there were a statutory provision or a regulation
setting forth criteria for admnistrative standing, the Secretary's
request woul d have been appropriate. Under such circunstances, the
ALJ could properly make findings and conclusions concerning
adm ni strative standing. No party in the instant case, however,

has called to our attention any statute or regulation prescribing
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criteria for admnistrative standing in a case like this, and we
are not aware of any such statute or regul ation. Consequent |y,
under the decisions of this Court discussed above, the plaintiffs
were appropriately accorded standing as parties to the adm nistra-
tive hearing. There was no proper issue of admnistrative standi ng
to be resolved by the ALJ.

The ALJ, however, did in fact render findings and concl u-
sions with respect to the plaintiffs' standing, holding that the
plaintiffs would not be "aggrieved'" by the issuance of the permts
and that, therefore, they did not "have standing to challenge the
admni strative decisions.” The ALJ purported to apply the case | aw
dealing with standing in court to maintain a judicial review
action. If the ALJ's findings and conclusions concerning the
plaintiffs' standing were intended to relate to admnistrative
standing, the ALJ clearly applied an erroneous standard. Moreover,
as pointed out previously, the plaintiffs were in fact properly
accorded admnistrative standing. The plaintiffs' status at the
adm nistrative hearing was sinply a non-issue.

If, on the other hand, the ALJ was rendering findings and
conclusions on the plaintiffs' entitlenment to maintain a judicial
review action, which appears nore |likely and which was the Court of
Speci al Appeals' interpretation of the ALJ's opinion, then the ALJ
went beyond her proper role. In addition, the Court of Specia
Appeal s erred in according any deference to the ALJ's findings and

concl usi ons concerning judicial standing.
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Under basic principles of admnistrative law, as well as the
separation of powers requirenent set forth in Article 8 of the
Maryl and Decl aration of Rights,®® it is not the proper function of
an adm nistrative official or agency in the executive branch of
government to decide whether a plaintiff or potential plaintiff has
standing to maintain an action in court. The purpose of the
"Contested Cases" subtitle of the Admnistrative Procedure Act is
"to resolve disputes in admnistrative prceedings," Code (1984,
1995 Repl. Vol.), 8§ 10-201(1) of the State Governnment Article, and
not to resolve disputes in judicial proceedings.

The GCeneral Assenbly may, of course, enact |egislation
affecting a person's standing to bring a type of action in court or
prescribing criteria for standing to bring such an action. See,
e.g., State Election Bd. v. Election Bd. of Balt., 342 Ml. 586
596-597, 679 A 2d 96, 101 (1996); Medical Waste v. Maryl and Waste,
supra, 327 Ml. at 614-623, 612 A 2d at 250-255; Boul den v. Mayor,
311 Md. 411, 414, 535 A 2d 477, 479 (1988); Public Serv. Conmmin v.

Ml. People's Counsel, 309 M. 1, 6-10, 522 A 2d 369, 371-373

13 Article 8 of the Declaration of Rights states as foll ows:
"Article 8. Separation of powers.

"That the Legislative, Executive and Judi -
ci al powers of CGovernnent ought to be forever
separate and distinct fromeach other; and no
person exercising the functions of one of said
Departments shall assunme or discharge the
duties of any other."
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(1987); Dep't of Planning v. Hagerstown, 288 Ml. 9, 10-16, 415 A 2d
296, 297-300 (1980). Nevertheless, with respect to the allocation
of functions between adm nistrative agencies and the judiciary, the
determ nation of whether a person has standing to maintain an
action in court is exclusively a judicial function. See, gener-
ally, Attorney Ceneral v. Johnson, 282 M. 274, 283-290, 385 A 2d
57, 63-67, appeal dismssed, 439 U S. 805 99 S.C. 60, 58 L.Ed. 2d
97 (1978); Shell Gl Co. v. Supervisor, 276 Mi. 36, 44-47, 343 A 2d
521, 526-527 (1975); Dep't of Nat. Res. v. Linchester, 274 M. 211,
220-223, 334 A 2d 514, 521-522 (1975); Dal Maso v. County Commrs.,
182 Md. 200, 205, 34 A 2d 464, 466 (1943); Mayor and Council of
Hagerstown v. Dechert, 32 M. 369, 383 (1870); Wight v. Wight's
Lessee, 2 M. 429, 452-453 (1852); MIller v. State, 8 GII. 145
148- 150 (1849); Berrett v. Oiver et al., 7 G & J. 191, 206
(1835). See al so New England Rehabilitation Hosp. v. CHHC, 627
A . 2d 1257, 1272 (Conn. 1993) (adm nistrative agency is not "vested
with the authority to decide . . . who could challenge an adverse
deci sion of the agency in court"); Rose v. Freedom of Information
Comin, 602 A 2d 1019, 1024 (Conn. 1992); Kenp-Colden v. Dept. of
Children & Fam, 667 N. E. 2d 688, 694-695 (I111. App. 1996).

In holding that the issue of standing in court may properly
be litigated at the admnistrative level, and that a review ng
court may appropriately defer to the agency's findings and

conclusions regarding judicial standing if those findings and
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concl usions are supported by substantial evidence, the Court of
Speci al Appeals relied on Bryniarski v. Mntgonery Co., supra, 247
Md. 137, 230 A 2d 289. The Bryniarski opinion pointed out that,
when "[a] person whose property is far renoved from the subject
property" faces a challenge in court to his standing, and therefore
attenpts to establish in court that he is aggrieved by an adm ni s-
trative zoning decision, he may rely on "evidence" before the
agency, as well as evidence before the court, to show "that his
personal or property rights are specially and adversely affected by
the [adm nistrative] action."™ 247 M. at 145, 230 A 2d at 295.
The opinion in Bryniarski did not suggest that it would be
appropriate for the admnistrative agency to render findings and
conclusions with regard to standing in court, or that a review ng
court should give any deference to admnistrative findings and
concl usi ons when deciding whether the plaintiff was entitled to
mai ntain an action for judicial review | nst ead, Bryni ar ski
clearly viewed the resolution of the standing dispute to be
exclusively a judicial function. Thus, the Court in Bryniarsk

referred to the standing issue as having been "determ ned by the
courts on a case by case basis,” and, in comenting on a prior
case, Bryniarski referred to findings of the "trial court . . . on
conflicting evidence, that the protestant was a person aggrieved."
247 Md. at 144-145, 230 A 2d at 294-295, enphasis added.

The other cases in this Court have also treated the question
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of standing to maintain a judicial review action as a nmatter to be
resol ved exclusively by the courts. Thus, in Town of Sonerset v.
Board, 245 Md. 52, 63, 225 A 2d 294, 301 (1966), Judge Oppenhei ner

for the Court stated:

"When the issue of the standing of an
appellant to [seek judicial review is raised
in the court in which review of the adm nis-
trative action is asked, we have approved the
practice of trial judges in permtting testi-
nmony on the point to be taken before them see
e.g., Chatham Corp. v. Beltram 243 M. 138,
148, 220 A . 2d 589 (1966) and WIkinson v.
At ki nson, 242 M. 231, 218 A 2d 503 (1966).
The question is not one of taking additional
testinony on the nerits of the substantive
i ssues decided by the Board [conpare Suburban
Properties, Inc. v. Rockville Council, 241 M.
1, 5-6, 215 A 2d 200 (1965) and cases therein
cited], but of determ ning whether the appel -
lants have the requisite standing to have
t hose issues reviewed."

See, e.g., Maryland-Nat'l v. Smth, supra, 333 Ml. at 11-14, 633
A 2d at 859-861; Morris v. Howard Res. & Dev. Corp., supra, 278 M.
at 424-425, 365 A 2d at 38 (judicial standing issue should be
adjudicated by the circuit court "through a notion or other
pleading filed by [an adverse party] to dismss Mirris as a party,
Morris's answer thereto, and testinony if need be on the point");
Baxter v. Mntgonmery County, 248 Md. 111, 113, 235 A 2d 536, 537
(1967) (it is the trial court's function to decide whether the
plaintiffs are aggrieved, and "the court may hear evidence to

establish that aggrievenent”); Kennerly v. Baltinore Cty, 247 M.
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601, 606, 233 A 2d 800, 803 (1967); Hertelendy v. Mntgonery Cy.,
245 Md. 554, 564-568, 226 A 2d 672, 678-680 (1967); The Chatham
Corp. v. Beltram 243 M. 138, 148-149, 220 A 2d 589, 595 (1966);
W1 ki nson v. Atkinson, 242 Md. 231, 233-235, 218 A 2d 503, 505-506
(1966); Brashears v. Lindenbaum 189 M. 619, 628-629, 56 A 2d 844,
849 (1948) ("These jurisdictional facts [showi ng standing to seek
judicial review and thereafter to appeal] should appear fromthe
record, and in the event of dispute, should be resolved by the
Crcuit Court").

The Court of Special Appeals, therefore, erred in hol ding
that any deference could be given to the adm nistrative decision
concerning the plaintiffs' standing to maintain an action for
judicial review.

B

The Court of Special Appeals also erred by blurring the dis-
tinction between standing to seek judicial review of an admni str a-
tive decision and the nerits of that admnistrative decision.
Wil e recogni zing that there was evidence show ng that nore toxic
substances from the incinerator wuld likely fall on the
plaintiffs' properties than on properties nuch farther from the
incinerator, the Court of Special Appeals relied on admnistrative
findings "that the probable emssions fromthe [incinerator] would
be insignificant or well within acceptable Iimts established by

nati onal health and environnmental agencies." Sugarloaf v. Dept. of
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Envi ronnment, supra, 103 Ml. App. at 281, 653 A 2d at 511-512. The
Court of Special Appeals pointed out that the ALJ discounted
conclusions from the Departnent of Natural Resources that "un-
acceptable levels of . . . arsenic, nercury, dioxins, and PCBs" nmay
fall on nearby farm ponds. 103 MJd. App. at 281, 653 A 2d at 512.
Because, in the Court of Special Appeals' view, substantial
evi dence supported the ALJ's findings that the plaintiffs would not
suffer "actual . . . harm and that em ssions falling on their
properties would be insignificant or "within acceptable limts,"
103 Md. App. at 280-281, 653 A 2d at 511-512, the internediate
appellate court concluded that the ALJ's views regarding the
plaintiffs' lack of standing should be uphel d.

Presumably, if the ALJ had found that the em ssions fromthe
i nci nerator woul d have been harnful to nearby property owners, or
if the level of em ssions were found to have been "unacceptable,"”
the permts would not have been issued. Thus, under the analysis
by the Court of Special Appeals, the issue of whether any of the
plaintiffs were sufficiently affected to have standing, and the
i ssue of whether the permts should have been granted, becane
i denti cal

Mor eover, the applicants and the Departnent take the sane
approach before this Court, arguing that, since the |evel of
em ssions upon any of the plaintiffs' properties were found to have

been "accept abl e" under governnent air quality standards, none of
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the plaintiffs was sufficiently "harnmed" to have standing to
challenge in court the issuance of the permts. During oral
argunment before this Court, counsel for the applicants and the
Department frankly acknow edged that, in their view, the standing
i ssue and the nerits were the sane.

In cases involving challenges to admnistrative |and use
decisions, there is a distinction between standing in court to
obtain review of the governnental action and the nerits of the
chal | enger's position. Thus, in Bryniarski v. Mntgonery Co.,
supra, 247 Ml. at 145-146, 230 A 2d at 295, involving the adm nis-

trative grant of a special exception permtting the construction

4 Thus, when counsel for the applicants was asked by the
Court whether there was a distinction between the effect upon the
plaintiffs for purposes of standing and the amount of harmto air
quality that would require denial of the permts, counsel replied:

"Frankly your Honor, | think that where you
have a full hearing as we had here, alnobst a
month long, | think that distinction blurs.”

The followi ng coll oquy occurred between the Court and the attorney
for the Departmnent:

"ATTORNEY: In the context of this case, the
merits are very close to the standing issue.
That is, the question of whether one of the
petitioners will be harnmed is the sanme inquiry
as is involved wth standing.

"THE COURT: You say it's very close, what is
the difference?

"ATTORNEY: Your honor, in this case, on that
challenge to this permt, it may be indistin-
gui shabl e. ™
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and operation of an apartnent hotel, this Court stated:

"The status of a person to [obtain judicial

review as a person aggrieved' is to be
di stingui shed fromthe result on the nerits of
the case itself. . . . If, onthe merits, the

board acted properly in approving the applica-
tion, the protesting property owner is not
damaged in | aw, however much he nmay be damaged
in fact. H s damage is then damum absque
injuri a. Because the result on the nerits
m ght be adverse, however, does not nean that
the protestant would not have status to chal -
|l enge the board's action.” (Enmphasis in
original).

The Court in Bryniarski went on to hold that evidence indicating
that there would be an increase in traffic in the area because of
the apartnment hotel was sufficient to give |andowners, who were
"contiguous or close in proximty" to the proposed hotel, standing
to challenge in court the grant of a special exception. Such
persons woul d have standing even if it were ultimately determ ned
that the increase in traffic was not so great as to require deni al
of the special exception.

Simlarly, wth respect to a facility discharging toxins
into the air pursuant to a permt, a nearby property owner my be
subject to greater emssions than the public generally but,
nevert hel ess, the anount falling upon the nearby property owner
m ght be within "acceptable"” limts. The inpact upon a nearby
property owner may well be different from the inpact upon the

general public but may not anmount to legally cognizable harm
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Therefore, standing to challenge governnental action, and the
merits of the challenge, are separate and distinct issues. See,
e.g., Data Processing Service Org. v. Canp, 397 U S. 150, 153, 90
S. . 827, 830, 25 L.Ed.2d 184, 188 (1970) (whether there has been
an invasion of one's ""legal interest' . . . goes to the nerits.
The question of standing is different. It concerns . . . the
guestion whether the interest sought to be protected by the
conplainant is arguably within the zone of interests to be
protected or regulated by the statute or constitutional guarantee
in question "); Flast v. Cohen, 392 U S 83, 99, 88 S. . 1942,
1952, 20 L.Ed.2d 947, 961 (1968) ("The fundanental aspect of
standing is that it focuses on the party seeking to get his
conplaint before a . . . court and not on the issues he wishes to
have adjudicated"); Town of Sonerset v. Board, supra, 245 M. at
63, 225 A . 2d at 301 (distinguishing between "the nerits of the
substantive issues decided by the Board" and whether "the appel -
| ants have the requisite standing to have those issues reviewed");
Stein, Mtchell & Mezines, Admnistrative Law 8 50.01, at 50-3 (5th
ed. 1996) ("Questions of standing focus not on the nerits of the
case but on what parties have the right to seek judicial review').

If a plaintiff's standing in court to challenge the issuance
of a government permt allowng particular activity on the
permttee's | and were dependent upon the plaintiff's establishing

that he or she would suffer legally cognizable harm the result
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woul d be that nunmerous permts, issued after adjudicatory hearings,
woul d be imMmune fromjudicial review. Furthernore, as illustrated
by the present case, plaintiffs in judicial review actions woul d be
faced wth an unreasonable hurdle. The Court of Special Appeals
did seemto require in the present case, as a pre-requisite for the
deni al of standing, that the record contain substantial evidence
supporting the admnistrative findings and conclusions that the
em ssion levels from the incinerator would be within acceptable
[imts under governnmental standards. But, in the instant case, the
plaintiffs' argument on the nerits is not that particular findings
by the ALJ were unsupported by substantial evidence. Instead, as
di scussed in Part 11l of this opinion, infra, the plaintiffs
contend that the ALJ commtted nunerous errors of |aw by excl uding
relevant issues and evidence, by msconstruing the applicable
governnental air quality standards, and by ignoring certain
evidence. According to the plaintiffs' theory, if the ALJ had not
erroneously excluded certain issues and evidence, the ALJ would
have found that the levels of toxic substances falling on nearby
property owners were not acceptable, and thus the nearby property
owners would have suffered legally cognizable harm Simlarly,
under the plaintiffs' theory, if the ALJ had applied correct
governnental standards, she would have found that the amount of
pollutants emtted from the incinerator and falling on nearby

property owners was unacceptable. |If the plaintiffs' contentions
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on the nerits are valid, they may have suffered |legally cognizable
harm But they were precluded from nmaki ng these argunents in the
courts below on the ground that, under the ALJ's decision, they
woul d not suffer legally cognizable harm Under the approach taken
by the Court of Special Appeals and the respondents, an adm ni stra-
tive agency can, by erroneously excluding i ssues and evi dence or by
m sconstruing the I aw, conclude that none of the challengers to the
issuance of a permt would be harned in a legally significant
manner, and such finding, if supported by sufficient evidence at
t he hearing, would deprive any chal |l engers of standing to maintain
a judicial review action. The challengers would | ack standi ng even
t hough, if the challengers' argunments on the nerits are sound, they
m ght suffer such |egally cognizabl e harm

Consequently, we reject the argunment that the plaintiffs
| ack standi ng because, in the respondents' view, the |ikely fall out
of toxic substances upon their properties will be acceptabl e under
governnment air quality standards. Under Maryland law, this is an

erroneous test for standing.

C.
It is a settled principle of Maryland |aw that, " where
there exists a party having standing to bring an action . . . we

shall not ordinarily inquire as to whether another party on the
sanme side also has standing.'" People's Counsel v. Crown Devel op-

ment, 328 Md. 303, 317, 614 A 2d 553, 559-560 (1992), quoting Board
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v. Haberlin, 320 M. 399, 404, 578 A 2d 215, 217 (1990). See
e.g., County Council v. MI. Reclamation, 328 Ml. 229, 232 n.1, 614
A .2d 78, 80 n.1 (1992); Sugarloaf v. Waste D sposal, supra, 323 M.
at 650 n.6, 594 A 2d at 1119 n.6, and cases there cited.

The record in the present case establishes that the
Buchanans had standing to maintain this action. Consequently, it
IS unnecessary to determ ne whether any of the other plaintiffs
al so had st andi ng.

In actions for judicial review of admnistrative |and use
deci sions, "[a]n adjoining, confronting or nearby property owner is
deened, prima facie, . . . a person aggrieved. The person
chal | enging the fact of aggrievenent has the burden of denying such
damage in his answer to the petition for [judicial review and of
comng forward with evidence to establish that the petitioner is
not, in fact, aggrieved." Bryniarski v. Mntgonery Co., supra, 247
Ml. at 145, 230 A 2d at 294. See, e.g., Ml.-Nat'l Cap. P. & P. v.
Rockville, 269 Md. 240, 248, 305 A 2d 122, 127 (1973) (indicating
t hat one who "owns any property located within sight or sound of
the subject property"” is aggrieved); Weir v. Wtney Land Co., 257
Md. 600, 612-613, 263 A 2d 833, 839 (1970) (" At least three of the
protestants . . . are in sight distance of the property formng the
subject of the petition. . . . These protestants were . . . nearby
property owners and are deened, prima facie, to be specially

damaged and, consequently, persons aggrieved "); Chatham Corp. V.
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Beltram 252 M. 578, 251 A 2d 1, 4 (1969) ("In light of the
testinmony of M. Beltram and Ms. Hahn with reference to the
proximty of their homes within the sane subdivision to the
reclassified area . . . there was no error in the ruling that
[they] had standing to sue"); Aubinoe v. Lews, 250 Ml. 645, 650-
652, 244 A 2d 879, 882-883 (1968); The Chatham Corp. v. Beltram
supra, 243 Ml. at 148, 220 A 2d at 595 ("Since Beltram s evidence
was that he owned property, in which he lived, in close proximty
to the reclassified land . . . , there was no error in ruling that
Bel tram had standing to sue"); Tooney v. Goneringer, 235 M. 456,
460, 201 A 2d 842, 844 (1964) (although "the protestants' proper-
ties were nore than two city blocks away from the property for
whi ch rezoning was sought,” they were accorded standing); Bd. of
Zoning Appeals v. Bailey, 216 M. 536, 539, 141 A 2d 502, 503
(1958) (standing accorded to zoning reclassification protestants
who lived "three-fourths of a mle by road and between one-third
and one-half a mle as the crow flies" fromthe subject property).

In cases involving governnent-issued permts allow ng
activity which causes the em ssion of toxic substances into the
air, the concept of "nearby" property owners who are presunptively
aggri eved may well include persons in a greater geographical range
than in a typical zoning matter. W need not, however, explore
that issue in the present case. Under the above-cited decisions,

t he Buchanans were adjacent or nearby property owners who were
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prima facie aggrieved. Their farmwas adjacent to the PEPCO tract
of land which encircled the incinerator and which contained the
generating stations utilizing the energy produced by the incinera-
tor. The Buchanans' farmwas only 2,000 feet fromthe incinerator
itself. |If the Buchanans' farm would not be consi dered adj oi ning
or sufficiently nearby because of the size of the tract on which
t he joint PEPCO Mont gonery County operation was to take place, then
no property owner woul d be presunptively aggrieved. |n our view,
t he Buchanans were adjoining or nearby property owners, and,
therefore, they were prima facie aggrieved. Since the respondents
failed in the circuit court to "confe] forward with evidence to
establish that [they were] not, in fact, aggrieved," Bryniarski v.
Mont gonery Co., supra, 247 M. at 145, 230 A 2d at 294, the
Buchanans had standing to maintain this action for judicial

review. 1°

15 I'n arguing that the Buchanans were not "nearby" property
owners and thus not presunptively aggrieved, the applicants rely
upon W I ki nson v. Atkinson, 242 Ml. 231, 218 A 2d 503 (1966), and
Dubay v. Crane, 240 M. 180, 213 A 2d 487 (1965) (Brief of
Nor t heast Maryl and Waste Di sposal Authority and Montgonery County

at 16). Nei t her case supports the applicants' argunent. Bot h
Dubay and W I ki nson involved challenges to zoning reclassifica-
tions. In Dubay the protestants lived "at |east 1500 feet in a

straight line fromthe rezoned property" (240 Md. at 183, 213 A 2d
at 489), and in WIlkinson the protestants "could see the reclassi-
fied property from[their] home" (242 MI. at 234, 218 A 2d at 505).
In both cases, upon evidence adduced in the circuit court, it was
decided that the protestants were not aggrieved. The basis for
bot h deci sions, however, was not that the protestants were not
"near by" property owners. Instead, in each case the Court relied
on the fact that the protestants' property was separated fromthe

(continued. . .)
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Moreover, as indicated earlier, the evidence adduced at the
adm ni strative hearing denonstrated that nuch higher |evels of
toxi ¢ substances would fall on the Buchanans' farm and on ot her
near by property owners than would fall on properties farther away
from the site. This would ordinarily be expected in any case
involving a permt for activity causing toxic em ssions into the
air. Thus, as acknow edged in the applicants' brief in this Court,
there was expert testinony that property four mles from the
i ncinerator would be | ess inpacted than nearby property "that wll
be nost inpacted by the" incinerator. (Brief of the Northeast
Maryl and Waste Disposal Authority and Mntgonery County at 27).

The applicants al so acknowl edged "that the anmbient inpact analysis

15, .. conti nued)
rezoned property by the Baltinore Beltway. The Court in WIKkinson
thus stated (242 Md. at 235, 218 A 2d at 506):

"The [protestants'] property is on the oppo-
site side of the Beltway, and, in Dubay, we
pointed out . . . , the Beltway 'if not a
conpl ete shield against the apartnents to be
const ruct ed, wi | serve as an adequate
barrier." It is true that, in that case, the
property was 1500 feet from the rezoned
property, and it was not shown that Dubay
could see the reclassified property fromhis
home, but it was the existence of the broad,
heavily travel ed i nterveni ng Bel tway whi ch was
the determning factor." (Enphasis added).

In the case at bar, unlike Dubay and WI ki nson, no evi dence was
presented to the circuit court rebutting the Buchanans' prinma facie
st andi ng. Moreover, the evidence in the admnistrative record
di scl oses no barrier to the em ssions fromthe incinerator which
woul d function conparably to the Baltinore Beltway in a zoning
case.
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by [applicants'] expert shows different geographic areas experience
different levels of inpact" (id. at 21), and that persons in close
proximty to the incinerator, such as the Buchanans, wll be
exposed to higher levels of pollutants.

As to the level of toxins on soil, vegetation and water, one
expert stated that "the peak concentration point is predicted to
occur™ within four or five kilonmeters fromthe incinerator, while
anot her expert put this distance as within three mles. The
applicants' expert witness Dr. Jones had conducted a toxic risk
assessnment on the Buchanans' farm pond, and testified that one
"woul d antici pate the highest deposition and runoff [of nmercury and
dioxide] into the [Buchanans'] pond." Wth respect to nercury
contam nation of fish taken fromthe pond, Dr. Jones stated that
the "hazard index . . . based on the em ssions rates from.
this facility was approximately . . . 20%of the allowabl e hazard
i ndex," and Dr. Jones characterized this as "acceptable" under
federal air quality standards. Wth regard to dioxins, he stated
that "the calculated risk for dioxins due to fish consunption of
the pond was two and a half chances in a mllion" which he viewed
as an "acceptable" risk.

As previously discussed, however, the fact that the | evel of
pollutants fromthe incinerator falling on nearby property may be
"acceptabl e" under governnental air quality standards, thereby

justifying the issuance of the permts, is not the test for a
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plaintiff's standing to seek judicial review Instead, the test is
whether the plaintiff is affected in a way different from the
public generally. The admnistrative record in this case, wthout
contradiction, shows that nearby property owners such as the
Buchanans would be affected in a way different from the genera
public.
[T,

Turning to the nerits, the plaintiffs contend that the ALJ
commtted nunerous errors of law in the course of the extensive
admnistrative hearing and in her proposed decision which was
adopt ed by the Departnent.

A

The plaintiffs initially contend that the ALJ, in a pre-
heari ng nenorandum order filed on Decenber 24, 1991, concerning the
i ssues to be considered at the adjudicatory hearing, erroneously
excluded from consideration any "air quality issues addressed in
t he PSD approval stage" even though these sane "air quality matters

[were] at the heart of whether an air quality Permt to
Construct should be issued." (Plaintiffs' supplenental brief at
17). The plaintiffs advance the sane argunent wth regard to the
refuse disposal permt. (ld. at 40-45). The only such allegedly
excluded issue which is identified and discussed in the plaintiffs'
briefs, however, concerned "the best available control technol ogy

for toxic air emssions" or "T-BACT" as it is referred to by the
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parties. The plaintiffs assert that "ALJ Wagner clearly erred in
concluding that T-BACT . . . issues were part of the PSD regul atory
program and therefore nust be excluded® from the adjudicatory
hearing on the permt to construct and the refuse disposal permt.
(1d. at 45).' The applicants respond by arguing, inter alia, that
under the broad listing of issues which the ALJ agreed to consi der,
and at the hearing itself, the plaintiffs "had the opportunity to
present evidence . . . in relation to every applicable air

regul atory standard.” (Applicants' supplenmental brief at 14).

If the ALJ had actually excluded issues and evidence
relevant to the construction and the refuse disposal permt
applications on the ground that such issues had been resolved in
the earlier PSD permt proceeding, then we would agree with the
plaintiffs that the ALJ would have commtted a prejudicial error
requiring a reversal of the admnistrative decision. As discussed
previously, this Court in Sugarloaf | held that, wunder the
statutory and regulatory air quality schene, the permt to
construct stage is the nore appropriate time at which to hold a
cont ested case hearing. Sugarloaf |, supra, 323 Ml. at 659, 594

A.2d at 1124. In support of this conclusion, we explained as

1 It is not clear to us, fromthe portions of the record
contained in the record extracts before this Court, that the ALJ
treated the T-BACT issues as being included in the "PSD' issues
resolved at the earlier PSD permt stage. At times, the ALJ
referred to "T-BACT" issues and "PSD' issues separately.
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follows (323 Mi. at 658, 594 A 2d at 1123):

"The PSD approval, however, is sinply a pre-
[imnary finding that the incinerator will not
significantly harm the air quality in the
Sugar | oaf Mountain area generally. Al though
such approval is required in order to con-
struct and operate the incinerator, the PSD
approval itself does not authorize the con-
struction or operation of the facility. As
noted previously, Mntgonmery County and the
Nort heast Authority mnust engage in a permt
application approval process at each of these
stages also. Approval of the PSD permt has
no i mMmedi ate effect on any individual property
rights, nor does it grant to the County the
authority to begin constructing the proposed
facility.

"Conversely, the granting of a permt to
construct would nore imediately affect the

individuals Iliving around the proposed
facility whose property mght be harned by the
i nci ner at or. The construction permt would

create an imediate right in the County to

begin building the facility. Cearly at this

stage in the process, where actual harm may

occur, a contested case hearing is nore appro-

priate.”
Because the PSD permt approval was "sinply a prelimnary finding,"
and because the PSD hearing was not a trial type hearing, we
specifically held in Sugarloaf | that "the determ nations nade at
the non-trial type hearing at the PSD stage woul d not be preclusive
under principles of res judicata or collateral estoppel." 323 M.
at 658-659 n. 13, 594 A 2d at 1123-1124 n. 13. Consequently, the

resolution of an issue at the PSD stage would not preclude

consi deration of that sanme issue at a later adm nistrative hearing
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on the construction permt or refuse disposal permt applications
if the issue was pertinent to those permt applications.

The plaintiffs correctly assert that, in her nenorandum
order of Decenber 24, 1991, the ALJ did state that "none of the PSD
Approval determnations is subject to reviewin this proceeding."”

In a later pre-hearing proceeding, on February 10, 1992, the ALJ

reiterated that "the issues involving . . . PSD . . . are all
stricken fromconsideration at [the] hearing"” and that "I wll not
entertain any evidence on those." These statenents by the ALJ were

i nconsi stent wth Sugarloaf | and were erroneous to the extent that
any PSD approval determ nations concerned issues which were also
pertinent to the applications for a construction permt or a refuse
di sposal permit. The ALJ did not in her Decenber 24th nmenorandum
order, or in any later statenents, otherw se identify these PSD
"determ nations,” and nothing in the parties' briefs or record
extracts has enabled us to identify them No portion of the
transcript of the 15-day hearing, involving the exclusion of
of fered evidence, has been called to our attention.

As indicated earlier, the only issue which is identified and
di scussed in the plaintiffs' briefs as having been allegedly
excl uded because it was resolved at the PSD stage related to T-
BACT. Nei ther side disputes that consideration of T-BACT is

rel evant at both the PSD approval stage and the permt to construct
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stage. ' I ndeed, pursuant to COMAR 26.11.15.05, "[a] person nmay not
construct, reconstruct, operate, or cause to be constructed,
reconstructed, or operated any new installation or new source that
will discharge a toxic air pollutant to the atnosphere w thout
installing and operating T-BACT."

An exam nation of the record reveals, however, that the ALJ
did not exclude T-BACT issues. To the contrary, in her findings,
concl usi ons and proposed decision, the ALJ specifically listed the
foll om ng as having been issues at the hearing: 2.e. "WII [the
facility] comply with COMAR 26.11.15.06. regarding unreasonable
endangerment?" and 2.f. "WII the pollution control equipnent
required for the [facility] adequately capture the volatized
mercury, dioxin and related chemcals in order to avoid unreason-
abl e endangernment?" These issues are directly relevant to a
determ nation of whether the facility will be using T-BACT, as
defined in COVAR 26.11.15.01.B(3). Mreover, the record reveals

that the plaintiffs presented evidence concerning the T-BACT

7 "T-BACT" is defined in COVAR 26.11.15.01.B(3) as

"production technol ogy, em ssions contro
t echnol ogy, operation and nmaintenance pro-
cedures, other neasures, or conbination of
them that results in the nmaxi mum degree of
em ssion reduction that the Departnent deter-
m nes, on a case-by-case basis, is achievable
by an installation, for each toxic air pol-
lutant discharged, taking into account the
potency and toxicity of each toxic air pol-
lutant discharged as well as technical and
economc feasibility."
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standard for nercury. For exanple, the plaintiffs introduced
evi dence regardi ng experinental work being performed in Gernmany and
California on the use of carbon injection to control nmercury. The
ALJ recogni zed this evidence, but found that "[such technol ogy] is
not yet required for conpliance with COVAR 26.11.15.05 [related to
T-BACT]." Consequently, the ALJ concluded that, "although [the
plaintiffs] raised a nunber of 1issues regarding the proposed
[facility's] conpliance with [ COMAR 26. 11.15], they presented no
evi dence to denonstrate the facility will not be using T-BACT."
Accordingly, the record does not support the contention that the
ALJ excluded the issue of T-BACT from consideration at the
adj udi catory heari ng.

Al t hough the ALJ may have nade erroneous statenents in her
pre- heari ng nmenorandum and order of Decenber 24, 1991, and at the
pre-hearing proceeding on February 10, 1992, the plaintiffs have
failed to denonstrate that they were actually precluded at the
adj udi catory hearing fromraising an issue or presenting evidence
pertinent to the construction and refuse disposal permts on the
ground that the issues had earlier been resolved at the prelimnary
PSD st age.

B.

The plaintiffs maintain that the ALJ "m sconstrued the | egal
significance of uncontroverted evidence in the record of pollution
fromthe . . . incinerator that will cause harmto wldlife and

humans." (Plaintiffs' supplenmental brief at 30). Specifically,



- 41 -

the plaintiffs argue that the ALJ ignored Department of Natura
Resources (DNR) findings and expert opinions that em ssions of
toxic PCBs, arsenic and nmercury will cause unsafe conditions in
farm ponds and to fish within those ponds. For support, the
plaintiffs rely primarily on a DNR R sk Assessnent !® i ndi cating that
toxic emssions of these pollutants wll exceed the federal
Envi ronnmental Protection Agency (EPA) criteria for pond water. The
plaintiffs claim that, taken together, the presence of these
pollutants in the environnment would constitute both air pollution
and a nuisance. ! (ld. at 33).

Contrary to the plaintiffs' contention, the ALJ did not
"ignore" this evidence. Rather, the ALJ was persuaded that arsenic
em ssions would be captured in a pollution control device which
woul d keep the |evel of arsenic at acceptable levels. Moreover
the ALJ acknow edged that the risk assessnent produced by the
applicants did not calculate the risk for PCBs, but the ALJ
accepted the opinion of the applicants' expert that "the risk from
dioxin was nost representative of the nost significant risk."
Accordingly, she determned that a risk analysis for PCBs was

unnecessary.

8 A "risk assessnent” is a study of the increased risk of
cancer caused by em ssions resulting from the resource recovery
facility.

19 For support, the plaintiffs cite COMAR 26.11. 06. 08 whi ch
provides in pertinent part: "An installation or prem ses may not
be operated . . . in such manner that a nuisance or air pollution
is created.”



- 42 -
The ALJ did, however, discuss at length the inpact of
mercury in farm ponds and upon fish within those ponds. Studies
performed by the applicants' experts persuaded her that the |evel
of nmercury in fish and pond water woul d be substantially bel ow EPA
and federal Food and Drug Adm nistration standards. [In addition,
the testinony of a Departnment environnmental specialist convinced
the ALJ that the nmercury level in fish and other aquatic species
woul d not increase if the facility was built. Consequently, the
ALJ adopted the position that "risks to human health and aquatic
organi sns through nercury deposition in ponds are mniml and
acceptable.” Furthernore, the ALJ di scussed evi dence presented in
the form of carcinogenic risk assessnents by both the plaintiffs
and the applicants, and she concluded that, under EPA standards,
the overall level of risk to the environnent fromthe facility was
"insignificant."?
The ALJ did not "ignore" evidence that pollution fromthe
incinerator will harmw I dlife and humans. |nstead, she consi dered

such evidence, along with conflicting evidence, and nmade fi ndi ngs

and concl usi ons. It is not the function of a review ng court
i ndependently to weigh the conflicting evidence. See WA v.

20 "Insignificant risk concentration" is defined in COVAR
26.11.15.01B(8) as "a concentration of a . . . toxic air pollutant
in the atnosphere that would result in an excess individual
lifetime cancer risk of not nore than 1 in 100,000 . . . assum ng

conti nuous exposure for 70 years and using procedures consistent
with EPA's Ri sk Assessnent Cuidelines.”
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Karwacki, 340 Md. 271, 280-285, 666 A 2d 511, 515-518 (1995), and
cases there cited.

C.

The plaintiffs assert that the ALJ inproperly determ ned
that the level of dioxide emssions fromthe facility would conply
with New Source Performance Standards (NSPS) under COVAR
26.11.06.12, as provided for in 40 CF. R 60 (1992).%2 (Plaintiffs'
suppl enrental brief at 37). Under 40 C F.R 60.53a(b), the standard
for dioxide emssions is set at "30 nanogranms per dry standard
cubic neter.” According to the plaintiffs, the ALJ erred in
finding this standard to be equivalent to a .46 toxicity equival ent
(TEQ and, as a result, concluding that the .42 TEQ offered by the
applicants net the standard under 40 C F.R 60.53a(b). The
plaintiffs maintain that the ALJ, in using the tw figures as
equi valents, "arbitrarily redefined the law to the benefit of the
Applicants.” (Plaintiffs' supplenental brief at 37-39).

The record indicates that the ALJ did not "arbitrarily"

arrive at .46 TEQ as an equi val ent nmeasure of conpliance w th NSPS.

21 The New Source Performance Standards apply to an "[i]ncin-
erat or capable of charging nore than 50 tons . . . of refuse per
24-hour day." COVAR 26.11.01.01C(3). Under COVAR 26. 11. 06. 12,
"[a] person may not construct, nodify, operate, or cause to be
constructed, nodified, or operated, a New Source Performance
Standard (NSPS) source as defined in COVAR 26.11.01.01C, which
results or will result in violation of the provisions of 40 CFR 60,
1992 edition.” As noted in the plaintiffs' brief, if the facility
is not in conpliance with these standards, the MDE nmust deny an ap-
plication for an air quality permt. See COVAR 26.11.02.06B(1) (a).
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Rat her, the ALJ cited the preanble to the Federal Register, in
whi ch the EPA explained that there are several nethods by which the
30 nanograns can be neasured, one of which is by toxicity equiva-
lents (TEQs). See 56 Fed. Reg. 5504. Appl ying a nethod of
cal cul ation developed in 1987, the EPA explained that the 30
nanograns corresponded to a TEQ of approxi mately .46. Because the
applicants calculated the level of dioxide em ssions as .42 TEQ
using the 1987 schenme, the ALJ appropriately applied the cor-
responding 1987 .46 TEQ |imt to determ ne whether the dioxide
| evel calculated by the applicants conplied with NSPS. Accordi ng-
ly, the ALJ did not conmmt an error of law by using .42 TEQ to
det erm ne whether the dioxide |evel conformed wi th NSPS.
D
The plaintiffs argue that the ALJ issued the permts wthout
first considering whether the applicants had satisfied rel evant
provi sions of the Resource Conservation and Recovery Act, 42 U.S. C.
8 6901 et. seq. (1994), relating to solid waste incinerator ash.
In particular, the plaintiffs argue that the federal statute
requires 1) the testing of the incinerator ash and, if the test
di scloses that the ash is hazardous, 2) the designation of an
appropriate landfill in which to store the hazardous ash. 22

In 1994, the United States Suprene Court held that ash

22 The exhaustive permt requirenents necessary for treatnent,
storage or disposal of hazardous waste are set forth in 42 U S. C
8§ 6925.
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generated from a resource recovery facility was subject to the
hazar dous waste provisions contained in the Resource Conservation
and Recovery Act. Gty of Chicago v. Environnental Defense Fund,
511 U S. 328, 114 S. . 1588, 128 L.Ed.2d 302 (1994).% Therefore,
the ALJ erred in finding the federal statute inapplicable to the
i ncinerator ash generated fromthe facility in question. Neverthe-
| ess, the ALJ was al so persuaded by the applicants' argunent that,
"if it is determned the ash nust be tested for toxicity and does,
in fact, test toxic, [the Applicants] will dispose of such ash at
the GSX Services Landfill." Thus, as an alternate ground for
deci sion concerning this issue, the applicants satisfied the ALJ
that they had considered the possibility that the ash m ght test
hazardous and woul d deal with the situation accordingly.
E.

On a related issue, the plaintiffs contend that the refuse
di sposal permt was inconplete because it | acked necessary disposal
sites for the non-hazardous and possi bly hazardous ash di scharged

from the facility. They maintain that the permt application

2 Prior to 1994, courts had issued inconsistent opinions on
this issue. Sone courts viewed incinerator ash as being exenpt
from the hazardous waste provisions of the statute, see, e.g.,
Envi ronnment al Defense Fund v. Wheel abrat or Technol ogies, Inc., 931
F.2d 211 (2nd Gr.), cert. denied, 502 U S 974, 112 S.Ct. 453, 116
L. Ed. 2d 471 (1991), while other courts determ ned that incinerator
ash was subject to these provisions. See, e.g., Environnental
Defense Fund v. City of Chicago, 948 F.2d 345 (7th Gr. 1991),
j udgnent vacated, 506 U S. 982, 113 S. C. 486, 121 L.Ed.2d 426
(1992).



- 46 -
required "material changes" which could only be inplenmented through
subm ssion to the Secretary of the Environnent and anendnents to
Mont gonery County's solid waste plan.?* According to the plain-
tiffs, the ALJ failed to consider these issues at the adjudicatory
heari ng.

W reject the plaintiffs' contention that the refuse
di sposal permt was issued inproperly. At the beginning of her
findi ngs, conclusions, and proposed decision, the ALJ listed the
followng as an issue to be resol ved: "Has the site [which]
applicants intend to use for disposal of the incinerator ash and
nonconbusti bl es been fully analyzed or licensed in accordance with
COVAR 26.04.07.25.B(11)." The ALJ recognized that, under COVAR
26.04.07. 25B(11), an applicant for a refuse disposal permt nust
identify a proposed site for the ash. She then pointed out that
the applicants designated "Oak Landfill"” in their permt applica-
tion as their proposed site. As di scussed above, the ALJ also
accepted the applicants' representation that, in the event that the
ash tested hazardous in the future, the applicants had desi gnated

an alternative landfill in which to store the ash.

24 Relying on Code (1984, 1996 Repl. Vol .), 8§ 9-204(e)(2), of
the Environment Article, the plaintiffs claimthat, in order to
conplete their permt applications, the applicants nust "[s]ubmt
to the Secretary any material change in the plans and specifica-
tions, with the reason for the change." In this case, the
"material changes" included sites for the incinerator ash. G ting
8 9-204(h)(2) of the Environnent Article, the plaintiffs assert
that before such change can be inplenented, the Secretary nust
issue a "revised permt based on the submssion to the Secretary
under subsection (e)(2)."
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In addition, the ALJ devoted eight pages of her proposed
decision to a discussion of the applicants' conpliance with the
Mont gomery County Solid Waste Plan. She first noted that, under
COVAR 26.04.07.25G the followi ng two conditions nust be net before
a refuse waste disposal permt can be issued:

"(1) A statenment from the appropriate |oca

gover nment al agency concerni ng the consi stency

of the proposed facility with the approved

county conprehensive solid waste managenent

pl an .

(2) Proof that the facility is consistent with

t he approved county conprehensive solid waste

managenent plan.”
The ALJ then determ ned that the applicants had net both of these
requirenents. The first requirement was satisfied by a letter
attached to the application for the refuse disposal permt and
signed by the Director of the Mntgonery County Departnment of
Environnental Protection.?® The letter stated that the facility was
"part of the Montgonery Solid Waste Managenent Plan.™ Wi | e

refusing to reviewin this proceeding the County's Solid Waste Pl an

itself,? the ALJ did permt the parties to present evidence as to

% The ALJ noted that this requirenent was al so satisfied by
statenents nmade by the applicants on the face of the application
for the refuse waste disposal permt that the facility was
"consistent with the County Plan."

26 The ALJ thus stated:

"Plaintiff Walton was adamant in its deter-
m nation to have the county solid waste plan-
(continued. . .)



- 48 -

whether the facility conplied with the plan. After a detailed
review of evidence presented at the hearing by the parties on this
i ssue, the ALJ concluded that "the wei ght of the evidence supports
the finding that the Facility described in the Refuse Di sposa
Permt Application is consistent with the County's approved
conprehensi ve solid waste managenent plan."

The refuse disposal permt was neither inconplete nor
i nproper on the grounds asserted by the plaintiffs.

F

The plaintiffs further challenge the issuance of the permts
on the ground that the incinerator would not be in conpliance with
the nore demanding air quality standards for ozone non-attai nnent
areas under the 1990 Anendnents to the federal Cean Ar Act

Title I, Part D, 42 U S.C. 88§ 7502, 7503 (1994).2" (Plaintiffs'

26(. .. continued)

ning policy becone an issue in this proceed-
i ng. These decisions were nmade by the County
subsequent to public hearings and enactnent by
the County Council. | do not have the author-
ity to review or evaluate either the plan or
its inplenmentation. The County determ nes how
to address its solid waste with input fromthe
public and general oversight by MDE. In this
pr oceedi ng, I do have authority to
det er mi ned[ si c] i f the Applicants have
subm tted an appropriate statenment and proof
of consistency with the County's approved
conprehensi ve solid waste managenent plan."

27 An ozone non-attainment area is an area found, under § 107
of the Cean Air Act, 42 US. C. 8§ 7407, to exceed the nationa
primary or secondary anmbient air quality standard for ozone. 42
US C 8§ 7501(2). The National Capital Interstate Ar Quality

(continued. . .)



- 49 -

suppl enental brief at 24). The applicants, on the other hand,
mai ntain that the 1990 dean Air Act Anendnents are not applicable
tothe facility at issue. (Applicants' supplenental brief at 20).

It is undisputed that issuance of the permits in this case
was not in conpliance with the pertinent air quality standards
under the 1990 Arendnents to the federal dean Air Act. It follows
that if the permts were subject to the requirenments specified in
88 7502 and 7503 of the 1990 G ean Air Act, the Departnent erred in
i ssui ng them

We concl ude, however, that the ternms of the Cean Air Act,
coupled with interpretive guidance fromthe EPA, indicate that the
permts in question are not subject to the nore rigid standards
demanded under the 1990 Amendnents to the Cean Air Act.?8

Pursuant to 8 7409(a) of the Clean Air Act, the EPA is
directed to establish national primary and secondary anbient air
quality standards for certain air pollutants which threaten the
health and welfare of the Nation. 42 U S.C. § 7409(a)(1). Congress
del egated to the states the responsibility of inplenenting these
standards through State Inplenentation Plans, 42 U S.C. 8§ 7410a.

In 1990, Congress anended the Cean Air Act to include nore

21(...continued)
Control Region, which includes Montgonery County, has been | abel ed
a non-attainnent area for ozone for purposes of solid waste
managenent plan preparation under 42 U.S.C. § 7511la.

28 Further amendnents to the Cean Air Act were enacted in
1995. The 1995 Anendnments do not, however, change any of the
substantive questions at issue in this case.
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rigorous air quality standards which states were required to
incorporate into their existing plans. At issue in this case are
new source review standards, contained in 88 7502 and 7503, which
govern sources contained in ozone non-attai nnent areas.

The plaintiffs argue that, pursuant to 8 7401's "Effective
Date of 1990 Amendnent" provision, 88 7502 and 7503 becane
effective on Novenber 15, 1990, the date on which they were
enacted. That provision provides as foll ows:

"Except as otherw se expressly provided, the
anendnents nade by this Act . . . shall be
effective on the date of enactnent of this Act
[ Novenber 15, 1990]."

The new standards, however, did not immedi ately apply to al
permts issued after Novenber 15, 1990. Under 8§ 7511, states were
required to submt their revised plans to the EPA by Novenber 12,
1992. See 42 U.S.C. § 7511. For those states which had not in-
corporated the new plan provisions by Novenber 15, 1992, however,
t he "existing" plans would be effective and continue to govern all
permt applications submtted prior to Novenber 15, 1992.

This interpretation is consistent with that of the EPA in
two gui dance nenoranda issued by John S. Seitz, Director of the

Office of Air Qality Planning and Standards.?® In his first

2 1n these two gui dance nenoranda, the EPA sought to clarify

t he conplex and significant changes made to the Clean Air Act in
anticipation of nunmerous issues certain to be raised concerning the
1990 Anendnents. In particular, the EPA anticipated that many
(continued. . .)
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menor andum dated March 11, 1991, the Director explained that:

M. Seitz further interpreted Title |

Sept enber

states woul d not

"[T]he 1990 Anmendnents require States to
submt to EPA new NSR permt programrules for
ozone nonattai nnment areas by Novenber 15, 1992
The EPA interprets this as an expres-
sion of congressional intent not to nandate
that states adhere to the nore stringent
NSR requirenents in nonattainment areas during
the tinme provided for state inplenmentation
(SI P) devel opnent. Thus, for NSR permtting
purposes in nonattainment areas, the new NSR
requirenents in Title | are not in effect
until the States, as required by the Act,
adopt NSR permt program rules to inplenent
the Title |I provisions.™

3, 1992 nenor andum

"Title | of the 1990 CAAA requires that States
Wi th nonattai nment ares or areas in the North-
east Ozone Transport Region (NOTR) submt to
EPA, by specified deadlines, augnented new
source permt rules which neet the anended
requirenment of Part D of Title |I of the Act.
For ozone, the 1990 CAAA require that
States submt [plans] neeting the anended Part
D NSR requirenments by Novenber 15, 1992. Where
States do not submt the Part D NSR [ pl ans] by
the applicable statutory deadline
sources that have submtted conplete permt
applications . . . by the submttal deadline
may receive final permts under existing State
NSR rules. In this situation, such sources
w Il be considered by EPA to be in conpliance
with the Act without neeting the anmended Part
D NSR provisions of the 1990 CAAA [prOV|ded
t hey nmeet certain requirenents]. :

29(. .. continued)

be able to incorporate the new standards

of the 1990 Anendnents in his

into

their plans by the Novenber 15, 1992 deadline, and issued these
menor anda to provide further guidance to those states.



The EPA is the federal agency responsible for inplenmenting
the provisions of the federal Gean Air Act. As such, its interpre-
tation of the provisions of the Cean Air Act is entitled to
deference if it is "based on a perm ssible construction of the
statute." Chevron U S. A v. Natural Res. Def. Council, 467 U.S.
837, 843-844, 104 S.Ct. 2778, 2781-2782, 81 L.Ed.2d 694, 702-704
(1984). Consistent with 1990 Clean Air Act provisions and EPA
gui dance, before the 1990 Anendnents take effect in Maryland, the
State of Maryland nust, at the very least, incorporate the new
regul ations into its existing plan.?

Qur holding is consistent with that of other courts which
have decided this identical issue. See, e.g., In the Mtter of
Crown/ Vista Energy Project, 652 A 2d 212 (N.J.Super.App.Dv.),
cert. denied, 658 A 2d 301 (N.J. 1995). In that case, an air

pollution control permt was issued by the New Jersey Departnent of

30 The "savings clause" contained in § 110(n), 42 U S.C
§ 7410(n) (1) indicates that before the 1990 Anrendnents take effect,
t he EPA nust al so approve the state's revised plan. Section 110(n)
reads as foll ows:

"Any provision of any applicable inplenenta-
tion plan that was approved or promul gated by
the Adm nistrator [of the EPA] pursuant to
this section as in effect before Novenber 15,
1990, shall remain in effect as part of such
applicabl e inplenentation plan, except to the
extent that a revision to such provision is
approved or pronulgated by the Adm nistrator
pursuant to this chapter."”
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Envi ronmental Protection to the operator of a coal -fueled power
plant for the sale of electricity. On February 28, 1992, the
operator submtted an application for the permt, which the
Department issued to himon October 1, 1993. A group of citizens
and individuals sought review of the Departnent's decision on the
ground that the permt was not in conpliance with § 7511a of the
1990 Cean Air Act in that it did not neet the new em ssion
standards required under that section. Anal yzing the statutory
schene underlying the Clean Air Act, and citing the EPA nenoranda
for support, the New Jersey Court rejected the petitioners' claim
that the permt, issued after the date of enactnent of the 1990
Amendnments, was subject to the nore stringent em ssions require-
ments. 652 A 2d at 216-217.
The sane position was adopted by the United States District
Court for the Northern District of California in Ctizens for a
Better Environment v. WIlson, 775 F. Supp. 1291, 1299 (N.D. Cal
1991). On this issue, the court in WIson concluded that (775
F. Supp. at 1299):
. . . Congress intended to hold agencies to
[regul ations contained] in existing [plans],
pending formal [plan] revision. Such an
interpretation best reconciles and harnoni zes
t he purposes of the dean Air Act and the pro-
visions of the 1990 Anendnents. It is nost
consi stent with the overall purpose of achiev-
ing healthy air as expediously as practicable
and the statutory schene of retaining the

enforceability of existing [plans] unti
repl aced . "



In the case at bar, the applicants submtted their permt
applications sonetinme in 1990. On Novenber 6, 1991, the EPA
desi gnated Mntgonery County as a serious o0zone non-attai nnent
area. 40 CF.R § 81.321. Maryland did not, however, incorporate
t he new plan regul ati ons pertaining to ozone non-attai nnment areas
until April 26, 1993. See COMAR 26. 11.17. Accordingly, at the
tinme that the applicants submtted their permt applications,
Maryl and had not yet incorporated the new regulations into its
pl an. Thus, the 1990 Anendnents are not applicable to the permts
at issue in this case.

G

According to the plaintiffs, the ALJ erred in finding that
"pollutant levels in water, fish, and food . . . <cannot be
consi dered when determ ning conpliance with MDE s prohibition on

unreasonabl e endangernent under 26.11.15.06.3%" (Plaintiffs

31 COVAR 26.11.15.06 provides, in pertinent part as follows:

"A. Requi rements for New Installations,
Sources, or Prem ses.
(1) Except as provided . . . below a

person may not construct, nodify, or oper-
ate or cause to be constructed, nodified,
or operated any new installation or source
without first denonstrating to the sat-
i sfaction of the Departnment using proce-
dures established in this chapter that
total allowable em ssions fromthe prem ses
of each toxic air pollutant discharged by
the new installation or source will not un-
reasonabl y endanger human health.™



- B -
suppl enental brief at 46). The record indicates otherw se.

As previously discussed in Part 11l B of this opinion,
supra, the ALJ devoted several pages of her findings, conclusions
and proposed decision to a consideration of the risks to "water
fish and food" fromincinerator pollutants. |In particular, the ALJ
consi dered two conprehensive risk assessnents whi ch both exam ned
the various toxins likely to accunmulate in |ocal farm ponds and
measured the resulting harmfrom consunption of fish within those
ponds. The risk assessnents also estimated the level of harm
t hrough the consunption of mlk and beef fromlive-stock raised on
| ocal farnms and from vegetables grown on those farns. Thus, the
plaintiffs' argunment that the ALJ "ignored food chain routes of
exposure to air toxins released from the incinerator” is not
supported by the record.

H.

W find no nerit in the plaintiffs' final argunent that
"[t]he ALJ's determnation that pre-hearing discovery was not
permtted denied [plaintiffs] due process of |law as required by the
United States and Maryland Constitutions.” (Plaintiffs' supple-
mental brief at 46). There is no provision in the Mryland
Adm ni strative Procedure Act which provides for discovery at the
pre-hearing stage. Furt hernore, under COVAR 26.01.02. 21A, which
governs the Departnent of the Environnent contested case pro-

ceedi ngs, "[d]iscovery may be taken only in accordance with the
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stipulation of the parties.™ Parties may, however, "request
gover nment al docunents under the Maryland Public Information Act,
State Governnent Article, 8 10-611 et. seq.” COVAR 26.01.02.21B
There was no stipulation in this case providing for discovery.
Consequently, the ALJ properly determned that, absent such
stipulation, she was not authorized to require the extensive
di scovery requested by the plaintiffs. Moreover, pursuant to COVAR
26.01.02.21B, the plaintiffs requested certain docunents under the
Maryl and Public Information Act which they received w thout del ay.
Finally, the plaintiffs do not dispute the respondents' representa-
tions that the plaintiffs were furnished with several docunents.
The plaintiffs do not argue that the ALJ or the Depart nent
relied upon any docunent which was not previously shown to the
plaintiffs, or with regard to which there was no opportunity for
rebuttal. Cf. Rogers v. Radio Shack, 271 md. 126, 129, 314 A 2d
113, 115 (1974) ("W agree with Rogers that under the circunstances
here, with no opportunity for cross-exam nation or rebuttal,
fundanental fairness would preclude reliance upon the report by an
adm ni strative agency”"). The plaintiffs have cited no case in the
Supreme Court or in this Court, and we are unaware of any such
case, holding that due process mandates pre-hearing discovery in an
adm ni strative proceeding. See, Replacenent Rent-A-Car v. Smth,
99 Md. App. 588, 593, 638 A . 2d 1217, 1219 (1994) ("The Maryl and

Rules relating to discovery apply only to proceedings in the
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circuit courts and not to proceedings before admnistrative
agencies. . . . It is equally well-established that there is no
broad constitutional right to pre-hearing discovery in admnistra-
tive proceedi ngs and that any general right to such discovery nust
come fromthe statutes or rules governing those proceedings. * * *
Neither the State Admnistrative Procedure Act nor the statute
governing the [agency] provides such entitlenent . . ."), and cases
there cited.

Thus, we perceive no error in the ALJ's refusal to require
pre-hearing di scovery.

| V.

For the reasons set forth in Parts Il and IlIl of this
opinion, the circuit court should have affirnmed the admnistrative
decision rather than dismssing the plaintiffs' action for |ack of
st andi ng.

JUDGVENT COF THE COURT CF

SPECI AL _APPEALS REVERSED, AND
CASE REMANDED TO THE COURT OF
SPECI AL _APPEALS W TH DI RECTI ONS
TO REVERSE THE JUDGVENT OF THE
Cl RCU T COURT FOR MONTGOVERY
COUNTY AND REMAND THE CASE TO
THAT COURT W TH DI RECTI ONS TO
ENTER A JUDGVENT AFFI RM NG THE
DECI S| ON OF THE DEPARTMENT OF
THE ENVI RONMENT. COSTS IN TH S
COURT _AND I N THE COURT OF

SPECI AL APPEALS TO BE PAI D BY
THE RESPONDENTS.




