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Theissuethis case presentsiswhether 16.5 acres of a27-acre parcel* should beincluded within
the exemption for actua and exclusivereligiousworship, prescribed by Maryland Code (1985, 1994 Repl.
Vol., 2000 Supp.) § 7-204 of the Tax-Property Article? when development on the entire parcel has been
restricted to a 7.5 acre devel opment envelope and the 16.5 acre parcel is zoned as open space. The
Circuit Court for Batimore County upheld thedecisionsof the Property Tax Assessment AppealsBoard
for Baltimore County and the Maryland Tax Court, both of which granted the exemption to the entire
property, with the exception of one acre being used for residential purposes, reasoning that the property
was to be viewed asawhole. We shall affirm.

In 1990, William Cardina Keeler, Archbishop of Baltimore, the appellee, entered into an option
to purchase the subject property for the Roman Catholic Church. The Church intended to construct a
church on the property. Becausethe property was zoned R. C. 2, agricultura, which permitted achurch

only asaspecid exception, the purchasewas made contingent upon the necessary zoning gpprovashbeing

'Entitlement to an exemption for religiousworship doesnot turn onthesize of the parcel in question.

Maryland Code (1985, 1994 Repl. VVal., 2000 Supp.) 8§ 7-204 of the Tax-Property Article, unlike 8§ 7-
202, whichgovernstax exemption for charitable and educationd uses containsno restriction on theamount
of property that can qudify for theexemption. Section 7-202 (c) capsat 100 acres the amount of redl
property “owned by an exempt organization and gppurtenant to the premises of the exempt organization
[thet] isexempt from property tax, if the property islocated outSde of amunidpd corporation or Batimore
City.”

“Section 7-204 , captioned “ Religious groups or organizations,” provides:
Property that is owned by areligious group or organization is not subject to
“property tax if the property is actually used exclusively for:
“1) public religious worship;
“2) aparsonage or convent; or
“3) educational purposes.”




obtained. 1n 1992, the County Board of Appedsfor Batimore County (“CBA”), having taken testimony
from Father Donellan, the Church Pastor, George Gavrelis, aland planner and civil engineer, Paul
Solomon, aDepartment of Environmental Protection and Resource Management representative, Wes
Guckert, atraffic engineer, Adam Gross, an architect, and membersof the community and of the parish,
determined that therequirementsof Sections502.1% and 1A01.2.C* of the Baltimore County Zoning
Regulations (BCZR) were met and, therefore, granted aspecia exception permitting the construction
of achurch on the parcel.

The CBA concluded that the property should be viewed “as apackage,” observing, “[w]efindthe
church size and scale to be appropriate on this tract of land and not out of character in relation to the
surrounding community. We further find its architectural design to be in keeping with the site and
surrounding area.” It limited construction on the property, however, to a7.5 acre development envelope

except that “the congtruction of driveways, road improvement, storm water management, utilities or other

¥Section 502.1 states that the special exception must not:
“a. Bedetrimental to the health, safety, or general welfare of the locality
involved,
b. Tend to create congestion in roads, streets or alleystherein;
c. Create apotential hazard from fire, panic or other dangers,
“d. Tend to overcrowd land and cause undue concentration of population;
e. Interfere with adequate provisions for schools, parks, water sewerage,
transportation or other public requirements, conveniences, or improvements,
“f. Interfere with adequate light and air;
“g. Beinconggent with the purposes of theproperty’ szoningdassfication  norinany
way inconsistent with the spirit and intent of these zoning
Regulations; nor
“h. Beinconggent with the impermesble surface and vegetative retention provisons of
these zoning Regulations.”
“Section 1LAOL.2.C requirestha the subject property as proposed is not detrimentd to the hedth, safety
or general welfare of the locality involved, particularly the agricultural usesin the vicinity.



such improvements’ could take place outs de of the development envelope. Other conditionswere placed,
by the CBA, on the grant of the specia exception, including:

“(2) Occupancy of the subject caretaker’ sresdence shdl be limited to a church employee
(s) and the employee (s) family members.

“(3) The Petitioner shall provide alandscape plan to the Office of Current Planning for
goprova by the Batimore County Landscape Planner and the deputy Director of Planning
and Zoning Department. Said landscape plan shall then be submitted to the Zoning
Commissioner for find approva. Theapprova landscape plan shall becomea permanent
part of the record and file this matter.

*k*k*%k

“(5) The subject church shall have a maximum seating capacity for 650 individuals.

“(6) The Petitioner shall enter into legally enforceable document prior to issuance of
building permitswhich shall restrict the areas north and south of the developed envelope
as shown on Petitioner’ sExhibit 1 to open space or agricultural usein perpetuity, unless
the property or any portion of the property isrezoned to another zoning classification other
than R.C. 2 [agriculturdl] . . . or the Master Plan for Baltimore County designates the
property or any portion of the property for use other than agricultura preservation or the
Director of the Department of Environmental Protection and Resource Management . . .
finds, in writing, that the property or any portion of the property isno longer viablefor
agricultura use. Theredtriction shdl take effect upon the commencement of congtruction
of theproposed church. Thisrestriction shall not precludethe construction of driveways,
roadimprovements, sormwater management, utilitiesor other such smilar improvements
within the restricted area.

“(7) Petitioner shal enter into alegally enforceable agreement which shall prohibit for a
period of sixty (60) years from the date of this Order the construction of any buildings
outsidethe building envel ope so designated on Petitioner’ sExhibit 1, solong asthe subject
siteretainsitsR.C. zoning...” .

*Pursuiant to this condition, the appellee executed a Dedaration of Covenants, Condiitions, and Redtrictions,
containing, in pertinent part, the following terms:

“(1) Thosepartionsof the Property lying north and south of the areadesgnated on the Plat

as'the Devel oped Envelope shdl be used only for open spaceor agricultura purposes

in perpetuity unlessthe Property or any portion of the Property isrezoned to another

zoning dassficationother than R.C. 2. . . or unlesstheMagter Plan for Batimore County



The appellant, the Supervisor of Assessmentsof Baltimore County, determined that all property
within the devel opment envelope, except for one acre that was to be used as a caretaker’ s residence,®
qualified for thereligiousworship exemption. Subsequently, it decided that the exemption should be
expanded to include 3 acres, which were used for storm water management and a septic system, outside
theenvelope. The appelant denied the exemption to the remainder of the property, the 16.5 acres of open
space outside the devel opment envelope.

The appellee appealed the decision of the CBA  to the Property Tax Assessment AppealsBoard

(“PTAAB”)’ for Bdtimore County. Agreeing with the appelleg, that Board extended the exemption to

designates the Property or any Portion of the Property for use other than agricultura
preservetionor theDirector of the Department of Environmental Protection and Resource
Management (or any successor to that Department) finds, inwriting, thet the Property or
any portion of the Property isno longer viablefor agricultural use. Thisredtriction shdl not
preclude construction of driveways, road improvements, storm water management
facilities, utilities or other similar improvements within the restricted area.

“(2) Nobuilding shal be congructed onthe Property outsdetheareadesgned onthe Plat
asthe' Deveoped Envdope for axty (60) yearsfrom November 20, 1992 solong asthe
Property retainsits R.C. 2 [agriculture] zoning classification . . . .

“(3) Dedlarant for Himsdlf, His Successorsand The Catholic Community of Saint Francis
Xavier Roman Catholic Congregetion, Inc. agrees not to take any affirmative actionto
havethe Property or any portion of the Property rezoned during the aforesaid sixty (60)
year period . . . .”

*Two homesexisted on the property when it was purchased; onewasto be convertedto church offices,
the other to a caretaker’ s residence.
" PTTABswere created in each county by the Generd Assembly in 1972. Maryland Code (1985, 1994
Repl. Vol., 2000 Supp.) § 14-512 (f)(1) of the Tax-Property Article addresses apped sto the Maryland
Tax Court from PTAAB decisions. It provides:
“(f) Apped sfrom property tax assessment appeal board; exhaustion of adminidrative
remedies. — (1) Any taxpayer, amunicipa corporation, the Attorney General, the
Department, or the governing body of acounty may apped a determination made by



the 16.5 acresin dispute. That decision prompted the appellant’ s appeal to the Maryland Tax Court.

TheMaryland Tax Court affirmed the decision of the PTAAB. 1nupholding the exemption, it
indicated that its decision was based on the CBA’ sgrant of the specia exception and the Declaration of
Covenants, Conditions and Restrictions executed by the appellee. Noting itsagreement with the CBA
finding that theentire parcel is* apackage,” the Tax Court concluded that the requirement that the property
be actively used for religious purposes was met. It was also persuaded that the CBA zoning order
prevented the property from being used for anything other than church purposes for 60 years. Those
restrictions, the court observed, effectively prohibited the Church from using the property to do anything
other than provide asetting for the church aswell as support worship activity inthe church. Itsrelianceon
the restrictionsimposed by the zoning order was made manifest by itsobservation that if the Church were
freeto usethe property for resdentia or commercia purposes or sell the property to third persons, then
adenial of the exemption would have been appropriate.

Inaddition, the Tax Court wasinfluenced by thetestimony of Father Thomas Donellan, who stated
that heviewed the entire Ste asrdevant to supporting the rdigiouswork of the church, and that the parcd,
including the open space, enhanced both the worship of the congregation and the beauty of the building.
Characterizing the church building and the land on which it is built as* one fabric,” Father Donellan

concluded, the church would not be the same without the surrounding lands.

property tax assessment gppeal board under § 14-509 (a) or (b) of this subtitleto the
Maryland Tax Court.”



The appdlant sought judicid review inthe Circuit Court for Batimore County. That court affirmed,
holding that therewas sufficient evidencein therecord to uphold the Tax Court’ sdecision that theland was
used for religiouspurposesonly.  The Circuit Court, noting that the disputed areawas availablefor anyone
to walk, pray or contemplate the services, also expressed the view that 87-204 does not require
development of all of the property for which an exemptionissought in order that avalid active use be
found.

Weissued thewrit of certiorari on our own motion to condder thisimportantissue. Now we affirm

the judgment of the Circuit Court.

l.
Thedecisonwereview isthat of theMaryland Tax Court, an administrative agency, see Ch. 757

of the Actsof 1959; Read v. Supervisor of Assessments of Anne Arundel County, 354 Md. 383, 391, 731

A.2d 868, 872 (1999); Prince George's County v. Brown, 334 Md. 650, 658 n.1, 640 A.2d 1142, 1146

n.1 (1994); Shipp v. Bevard, 291 Md. 590, 592, 435 A.2d 1114, 1115 (1981); Shell Oil Co. v.

Supervisor of Assessments of Prince George's County, 276 Md. 36, 38, 343 A.2d 521, 522 (1975);

County Executivefor Montgomery County v. Supervisor of Assessmentsof Montgomery County, 275 Md.

64, 68, 340 A.2d 246, 247 (1975); Fairchild Hiller v. Supervisor, 267 Md. 519, 521, 298 A.2d 148,

149 (1973). Thus, pursuant to Md. Code (1988, 1997 Repl. Val.), 8 13-532 (@) of the Tax-General
Article, thefina order of the Tax Court issubject tojudicia review asprovided in 88 10-222 and 10-223

of the State Government Article, governing the sandard of review for decisons of adminigtrative agencies.



“Under thisstandard, areviewing court isunder no Satutory congraintsinreversang aTax
Court order which is premised solely upon an erroneous conclusion of law. See, e.q.,
Supervisor of Assess. v. Carrall, 298 Md. 311, 469 A.2d 858 (1984); Comptroller v.
Mandel Re-Election Com., 280 Md. 575, 374 A.2d 1130 (1977). On the other hand,
wherethe Tax Court's decision isbased on afactual determination, and thereisno error
of law, the reviewing court may not reversethe Tax Court'sorder if substantia evidence
of record supports the agency's decision.”

Ramsay, Scarleit & Co. v. Comptroller of the Treasury, 302 Md. 825, 834, 490 A.2d 1296, 1301 (1985).

Accordingly, inthiscase, wearelimited to determining thelegdity of the decison of the Tax Court
and whether there was “ substantial evidence” in the record to support its findings and conclusions.

Comptroller of the Treasury v. Disclosure, Inc, 340 Md. 675, 683, 667 A.2d 910, 914 (1995); State

Dep't of Assessments and Taxation v. Consumer Programs, 331 Md. 68, 73, 620 A.2d 360, 362 (1993);

see dso CBS, Inc. v. Comptroller of the Treasury, 319 Md. 687, 697-98, 575 A.2d 324, 329 (1990);

Supervisor of Assessments of Mont. Co. v. Group Health Ass n, Inc., 308 Md. 151, 156, 517 A.2d

1076, 1078 (1986); St. Leonard ShoresJoint Ven. v. Supervisor, 307 Md. 441, 446, 514 A. 2d 1215,

1218 (1986); Ramsay, 302 Md. at 838-39, 490 A.2d at 1302. In short, a reviewing court is authorized
to reverse adecision of the Tax Court, if the agency “erroneoudy determines or erroneoudy appliesthe

law.” State Department of Assessmentsand Taxationv. Consumer Programs, 331 Md. 68, 72, 626 A.2d

360, 362 (citing Roach v. Comptraller, 327 Md. 438, 610 A.2d 754 (1992)); see also Friends School

V. Supervisor, 314 Md. 194, 199, 550 A.2d 657, 659 (1988); Supervisor of Assessmentsv. Asbury

Methodist Home, Inc., 313 Md. 614, 626-628, 547 A.2d 190, 196 (1988); Supervisor v. Chase Assoc.,

306 Md. 568, 574, 510 A.2d 568, 571 (1986); Ramsay, 302 Md. at 834, 490 A.2d at 1301; Macke Co.

v. Comptroller, 302 Md. 18, 22, 485 A.2d 254, 257 (1984).



Where the substantia evidencetest gpplies, substantial evidenceis* such relevant evidence asa

reasonable mind might accept asadequate to support aconclusion.” State Admin’r Bd. of Election Laws

v. Billihimer, 314 Md. 46, 58, 548 A.2d 819, 825 (1988), cert. denied, 109 S. Ct. 1644, 104 LED 2d

159 (1989); Supervisor v. Group Health Ass n, 308 Md. 151, 159, 517 A.2d 1076, 1080 (1986):

Bullock v. Pelham Woods A partments, 283 Md. 505, 512-13, 390 A.2d 1119, 1123 (1978); Snowden

v. Mayor & C.C. of Bdto., 224 Md. 443, 448, 168 A.2d 390, 392 (1961). Stated otherwise, the scope

of review “islimited to whether areasoning mind reasonably could have reached thefactua conclusonthe
agency reached.” Bullock, 283 Md. at 512, 390 A.2d at 1123-24.

“[T]hetestisadeferentia one, requiring ‘ restrained and disciplined judicia judgment so
asnot tointerferewith the agency’ sfactual conclusions,” Asbury Methodist, supra, 313
Md. at 625, 547 A.2d at 195; Insurance Comm’'r v. Nat'| Bureau, 248 Md. 292, 309-10,
236 A.2d 282, 289 (1967). Thisdeferenceappliesnot only to agency factfinding, but to
the drawing of inferences from the facts aswell. St. Leonard Shores Joint Ven. v.
Supervisor, 307 Md. 441, 447, 514 A.2d 1215, 1218 (1986); Bullock, supra, 283 Md.
at 513, 390 A.2d at 1124; Snowden, supra, 224 Md. at 448, 168 A.2d at 392.”

Billhimer, 314 Md. at 58-59, 548 A.2d at 826. Moreover, the agency’ sdecisonisviewed in alight most
favorableto the agency, since“ decisons of administrative agencies are primafacie correct,” Bullock, 283

Md. at 513, 390 A.2d at 1124; Hoyt v. Police Comm'r, 279 Md. 74, 88-89, 367 A.2d 924, 932 (1977),

and “ carry with them the presumption of vdidity.” Bullock; Dickinson-Tidewater, Inc. v. Supervisor, 273

Md. 245, 256, 329 A.2d 18, 25 (1974); Heaps v. Cobb, 372, 378-9, 45 A.2d 73, 76 (1945).
Further, itiswell settled that tax-exemption statutes are to be strictly construed in favor of the

taxing authority. In Chesapeake and Potomac Telephone Company of Maryland v. Comptroller of the

Treasury, Retail Sales Tax Division, 317 Md. 3, 11, 561 A.2d 1034, 1038 (1989) (quoting Xerox Corp.

v. Comptroller, 290 Md. 126, 137, 428 A.2d 120, 137, 428 A.2d 1208, 1214-15 (1981)), this Court



stated the rule thusly:

“Itisfundamentad that Statutory tax exemptionsare strictly construed in favor of thetaxing
authority and if any real doubt exists asto the propriety of an exemption that doubt must
beresolved in favor of the State. In other words, ‘to doubt an exemptionistodeny it’.
... [T]he State’ s taxing prerogative is never presumed to be relinquished and the
abandonment of this power must be proved by the party asserting the exemption.”

See also, Supervisor of Assessment v. Bodley, 293 Md. 208, 212, 443 A.2d 91, 93-94 (1982); Hearst

Corp. v. State Dept. of Assessment & Taxation, 269 Md. 625, 643, 308 A.2d 679, 688-89 (1973);

Perdue v. St. Dep’t of Assessment v. Taxation, 264 Md. 228, 233, 286 A.2d 165, 167-68 (1972);

Maryland State Fair v. Supervisor, 225 Md. 574, 588, 172 A.2d 132, 139 (1961); State Tax Comm’'n

v. Whitehall, 214 Md. 316, 320, 135 A.2d 298, 300 (1957); State Tax Comm’ n v. Standard Oil Co., 181
Md. 637, 640, 31 A.2d 621, 622 (1943). On the other hand,

“[A] strict construction does not preclude afair one, Maryland State Fair v. Supervisor,
225Md. 574,588,172 A.2d 132, 139 (1961). Rather it fill contemplatesaconstruction
that effectuatesthe legidative intent and objectives; ‘it does not require that an usua or
unreasonable meaning be given to the words used in an exemption statute.” |d.; Standard
Qil Co., 181 Md. at 640, 31 A.2d at 622-623; Whitehall, 214 Md. at 320, 135 A.2d
300. Inother words, the rule of strict construction of tax exemptions does not call for
strained or unreasonabl e construction to the extent of being adversetothered legidative
intention, for thejudicia interpretation must always be in accordance with the actual
meaning of the lawmaking power.”

(citation omitted) State Dep't of Assessment & Taxation v. Maryland-Nationa Capital Park and Planning

Comm’'n, 348 Md. 2, 17, 702 A.2d 690, 698 (1997). SeeDisclosure, Inc., 340 Md. at 683, 667 A.2d

at 914.

a

The appellant’s primary argument isthat, while the 16.5 acres of open space may be necessary



for the exempt use, i.e. supportsit in some necessary way, because the requirement that they be kept as
open space isanon-use, necessarily serving as ademarcation between the 16.5 acresand the 7.5 acre
development envel ope, they are not actually and exclusively used for the exempt purpose. The appdl lant

cites, by way of contrast, Friends School v. Supervisor of Assessments of Baltimore City, 314 Md. 194,

550 A.2d 657 (1988), in which this Court extended the educational exemption to the superintendent’s
residence. That case was decided under Md. Code (1957, 1980 Repl. Vol.) Article 81, § 9, the
predecessor to Md. Code (1957, 1969 Replacement VVolume) § 7-202 of the Tax-Property Article, now
in effect.® Section 9 (€) granted an exemption for

“[p]roperty owned by . . . any nonprofit . . . educationad . . . ingtitutions or organizations

...when any of such property . . . isactualy used exclusively for and necessary for . ..

educational purposes (including athletic programs and activities of an educational

ingtitution) in the promotion of the general public welfare of the people of the State.”
(Emphasis added).

Acknowledging that “the zoning order and the covenants restricted the buildings to the
development envelope and preserved open space on a mgjority of the property,” appellant finds
significancein thefact that no devel opment would, or could, occur outside the devel opment envel ope,

asserting, in particular

“therewas absol utely no evidencethat any activity occurred onthe 16.5 acresoutside the

fMaryland Code (1985, 1994 Repl. VVal., 2000 Supp.) § 7-202 of the Tax-Property Article, asrelevant,
provides:
“(b)(1) Except asprovided in subsaction (C), property isnot subject to property tax if the
property:
(1) isnecessary for and actually used exclusively for acharitable or educationa
purpose to promote the generd welfare of the people of the State, including an
activity or an athletic program of an educational institution . . .”

10



development envelope, much less public religious worship. Rather, that property
functioned only as an open space buffer. The restrictionsimposed by the zoning order did
not change the criteriafor thisexemption nor did it convert mandated non-devel opment
into active public worship.”

The appellant relies on Supervisor of Assessmentsof Baltimore County v. Trustees of Bodey Methodist

Church Graveyard, 293 Md. 208, 219-220, 443 A.2d 91, 96 (1982), inwhich this Court held that §7-

204 did not exempt ancillary property, in that case, a caretaker’ s residence, being used primarily asa
residence. Notingthediscussion in Bodey of thelegidative history of the predecessor to §7-204 and, in
particular, the deletion from that statute of the phrase, “necessary for” and the insertion of the word,
“actualy,” see Chapter 350, Lawsof 1972, the appellant arguesthat, pursuant to Bodey, the exemption
extendsonly “to property where the exempt purpose was actudly and presently being performed.” The

appellant also relies on Bullis Schooal, Inc. v. Appea Tax Court, 207 Md. 272, 276, 114 A.2d 41, 43

(1955) and Ballard v. Supervisor of Assessments of Baltimore County, 269 Md. 397, 404, 306 A.2d 506,

510 (1973).
b.

The appellee sees the issue and the appropriate result quite differently. It arguesthat church
property that has, and, indeed, by virtue of zoning restrictions and covenants, could have, no other use but
to support thereligiousworship of the churchis* actualy used exclusively for public religiousworship,”
entitling it to the religious exemption prescribed by 8§ 7-204. In effect, the appellee equates the restrictions
placed on its use of the 16.5 acres of open space with setback requirements. Moreover, the appellee
believesthat thereissubstantia evidencein therecord to support the Tax Court’ sfactud finding that the

entiretract of land wasbeing used, asapackage, for religiousworship, and that finding must be accorded

11



appropriate deference.
[l

In Bosley, we set out the requirements for the religious exemption:

“[Flirst, the property must be‘ owned by areligious group or organization; second, the

property must be used for ‘public religious worship;’ third, the exempt use must be

‘actual;’ and fourth, the exempt use must be ‘exclusive.’”

293 Md. at 214, 443 A.2d at 94. The parties agree that with regard to the property to which the
exemption has been determined to apply, the test has been met. There also is no dispute as to the
ownership of theremainder of the property or the circumstances of itsacquisition, along with the other
property, for the Church and asagtefor the location of achurch building. What is disputed iswhether
these 16.5 acresare used, actualy and exclusively, for religiousworship, whether their being apart of the
church site - thelot on which the church isbuilt, if you will - constitutes a sufficient use to justify the
application of the exemption to them.

The Property Tax Assessment Apped sBoard for Batimore County, the Maryland Tax Court, and
the Circuit Court for Baltimore County, have al resolved that disputein the appellee’ sfavor, concluding
that the 16.5 acresare an essential part of the entire 27 acre parcel, that they must be viewed asawhole,
an entire packageor fabric. Only the appellant arguesthat the property cannot be viewed asawhole,
but must be viewed with an eyeto development potentia or use. Indeed, the appellant arguesthat dlowing
the exemption for property required to be kept in an open space use, in effect anon-use, isaviolation of
8 7-204 because anon-useis, by definition, neither “actua” nor “exclusve’ useandisnot in furtherance
of achurch or religious worship purpose.

The gppellant has not shown, however, that the 16.5 acres, whose use has been restricted to open

12



space, ismerdly an gppurtenanceto the remainder of thetract,® that any non-church use of these 16.5 acres
has occurred, that being restricted to open space use has a subordinate position or isause different from
therest of the property. Nor doesit appear that the 16.5 acres at issue are somehow divisible from the
remaining exempt acreage.

In Bodey, the property in question was the church caretaker’ shome. Theuse of that residence
was, to be sure, directly related to the church, but the resdenceitsef wasnot availablefor public worship
or integra to the primary purpose of the church. Inthat instance, the caretaker’ s residence was ancillary
or gppurtenant to the church purposeinthat upkeep and security of the church are not in and of themselves
necessary to public worship. We held that property owned by areligious group was not exempt, if used
for anon-worship or religious purpose. 293 Md. at 214, 443 A.2d at 94. Here, unlike Bodey, the
property in question is neither ancillary nor appurtenant to the remainder of the property any more than
would be the front or back yard of aresidentia parcel. Indeed, the 16.5 acres are part of the land on
which the church sitsand that parcel isnot subject to another, non-church use. The gpplicable covenants
and zoning redtrictions prohibit that property from being put to other than open space use; theresmply can
be no commercid, resdentia, or other non-worship related development on that property. Theland, then,
may be used only for church purposes, either in tangible, such as the construction of a prayer garden, or

in non-tangible, i.e. reflective or spiritual, ways.

9%1. Something added to a more important thing; an appendage. ... 3. A right, privilege, or
property that is considered incident to the principal property for purposes such as passage of title.” Thi
American Heritage College Dictionary, Third Edition, 1997.

“ Appurtenance, n. Something that belongsto or is attached to something else.” Black’s Law
Dictionary, Seventh Edition, 1999.

13



The appellant fundamentally disagreesthat any non-tangible uses can satisfy the “actua” and
“exclusve’ use requirementsof 8 7-204 and Bodey. Where, however, the use to which the exemption
gopliesisitsaf intangible, and thezoning of the property in question redtrictsitsdevel opment, requiring that
it be kept in open space status, the lack of construction, development, or landscaping alone cannot
determinewhether theproperty isin“actua use.” Indeed, theterm, “use’ isdefined to include “ benefit,”
“occupy,” and“enjoy,” termswhich do not necessarily contemplate and certainly do not require physica
construction or an explicit function.°

The appellee arguesthat, when property ispurchased solely asasite onwhichto build achurch,
and zoning orders and the covenants required to be attached to the land restrict the use of the property,
that someuseother than that which the zoning and covenantsdictate, i.e. anon-church, or religiousworship
related, use, must be shown before adifferentiation of use may befound and the exemption applicableto
the remainder of the property denied. We agree, asdid the Property Tax Appeals Board of Baltimore
County, theMaryland Tax Court, and the Circuit Court. The Tax Court explicitly found that the County
Board of Appedls of Batimore County structured the property as a package, and that the church was
effectively prohibited from using the open spacefor any residentid or commercid purpose for the next 60

years. On that bagsis, it upheld the findings of the Property Tax Assessment Appeas Board. On apped,

19The American Heritage College Dictionary, Third Edition, 1997, reads:
“Use, v. 1. To put into service or apply for apurpose. 2. To avail oneself of .
.. 4. To seek or achieve an end by means of; exploit . . . . 5. The quality of
being suitable or adaptable to an end; usefulness. 6. A purpose for which
something isused. 7. Gain or advantage; good . . . 9. Law. a. Enjoyment of
property, as by occupying or exercising it. b. The benefit or profit of |ands and
tenements. .."

14



the Circuit Court upheld the exemptions because it could find no use which negated the religious purpose,
for contemplation or enjoyment, of theland asit existed or, asan extenson of the activitieshed withinthe
physical structure of the church.

The casesinterpreting 8 7-204 illustrate that a use other than a church use must be found before

aproperty may be demarcated for tax exemption purposes. InBallard v. Supervisor of Assessments, 269

Md. 397, 399, 306 A.2d 506, 507 (1973), the property at issue was a house which the taxpayer, a
minister, used regularly threeto four hourseach day for the taxpayers commercid purposes, including the
operation of acommercial mail forwarding business, asthetaxpayers residenceand for thrice-weekly
services attended by the public. We held that the property was neither ahouse used primarily for public
worship nor a parsonage used in connection therewith within the contemplation of a statute granting
exemption from assessment and taxation for churches and parsonages. Id. at 403,
306 A.2d at 509. We reasoned:
“Thefact that the property isused regularly threeto four hours each day for appelants
commercid purposes supportsthe Tax Court'sfinding that it isnot used primarily for public
worship. Further, the property isused asgppdllants residence. When thesetwo usesare
weighed against the thrice-weekly servicesattended by the public, we agreewith the Tax
Court that the primary use of the property does not justify the exemption.”
Id. at 404, 306 A.2d at 510. We adso rejected the taxpayers’ other arguments, namely that
incomefromacommercia usethat isapplied to maintain the premisesfor public worship, should not
disqualify the property from exemption and that taxpayer’ ssincere belief in the religious aspect of the use

constitutes all of the uses that support it acts of public worship. Id. at 405, 306 A.2d at 510.

In Bullis School v. Appeal Tax Court, 207 Md. 272, 274-75, 114 A.2d 41, 42 (1955), a school

purchased, for future expansion, afarm, whichit used in theinterimto raiselivestock, thus supplying the
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faculty and students with beef and pork. We rgjected the taxpayer’ sargument that property which was
used to produceincometo support an exempt use, inthat casethe education exemption, isnot thereby

made exempt itself. 1d. at 277, 114 A.2d at 43. Seeaso Morning Cheer Inc. v. Bd. of County

Comm’rs, 194 Md. 441, 447, 71 A.2d 255, 257 (1950) (religious non-profit group was entitled to
exemptionfor all buildingsand land used primarily asaredligiousretreat 10 weeksout of theyear and | ft

dormant for theremainder of theyear); Mayor of Batimorev. Board of County Comm’rs, 194 Md. 441,

447, 71 A.2d 255, 257 (1950) (exemption from taxation of awharf owned by areligious corporation
held not invalid becauseit created arbitrary discrimination, and conflicted with Md. Const., art. 111, 8 33).
A churchismorethan four walls built of stone, marble or concrete, asthis Court has consstently

so recognized. SeeMorning Cheer, 194 Md. at 447, 71 A.2d at 257. Seeaso Gibbonsv. D.C., 116

U.S. 404,407, 6 S. Ct. 427,428, 29 L.Ed. 680, 681 (1885) (stating “we are not disposed to deny that

grounds |eft open around a church, not merely to admit light and air, but also to add to its beauty and

attractiveness, may, if not used or intended to be used for any other purpose, be exempt from taxation .
2.

In short, the casesinvolving interpretation of 8 7-204 clearly involve property upon which ause other
than, or in addition to, public worship occurs, they are concerned with exempted land being put to uses
other than the charitable, educationa, or religious use which gave rise to the exemption. Seeeq., Bodey,
293 Md. at 214, 443 A.2d at 95 (residence of a church caretaker not exempt under statute providing
exemption property owned by religious group and exclusively used for public religious worship). That

seemsasoto bethecaseinour sster jurisdictions. See Foundation of Human Understanding v. Dep't of

Revenue, 301 Ore. 254, 267, 722 P.2d 1, 9 (1986) (caretaker’ s residence not exempt under statute
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providing exemption for “ other additiona buildingsand property used soldly for administration, education,
literary, benevolent, charitable, entertainment and recreationa purposes’ by religiousorgani zations');

Y ehudi v. Assessor of Town of Ramapo, 486 N.Y.S.2d 63, 63, 109 A.D.2d 744, 744 (1985) (residence

used by part-time maintenance person ineligible for exemption as the primary use of the property is

residential, not religious or educationd); Congregation B’ Nail Jeshurunv. Bd. of Review, 301 N.w.2d

755, 755-56 (1981) (residence of temple custodian not exempt™?, although use helpful to templefunctions);

Kansas City Dist. Advisory Board. v. Board of County Comm'rs, 5 Kan. App. 2d 538, 541, 620 P.2d

344, 347 (caretaker’ s residence not exempt under statute exempting al property actualy used exclusively
for educationd or religious purposes asthere was no evidencethat it was used for church-related activities

or in any way other than as a residence®).

1 Similar to § 7-204, the Oregon statute involved states:
“Upon compliance with ORS 307.162, the fallowing property owned or being
purchased by religious organizations shall be exempt from taxation:
“(2) All houses of public worship and other additiond buildings and property used
soldyfor adminidration, education, literary, benevolent, charitable, entertainment
and recregtiond purposesby rdigious organizations, thelotson whichthey are
situated, and the pews, dlips and furniture therein . . ..

2 The statute in question, section 427.1(9) of the Code of 1979 of lowa reads:

“The following classes of property shall not be taxed:

9. Property of rdigious literary, and chariteblesodeties. All groundsand buildingsussd

or under condructionby ... . rdigiousinditutionsand societiessolely for their gppropriate

objects, . . . not leased or otherwise used under construction with aview of pecuniary

profit.
3 Nearly identica to thewording of § 7-204, in K.S.A. 79-201, the specific property to be exempted
Is outlined as follows:

“Hrd. All buildingsused exdusively asplacesof publicwordhip. . . and used exclusvely

for theaccommodation of . . . rdigious medtings, together with the grounds owned thereby

if not leased or otherwise used with a view to profit.

“Second. All thereal property . . . actually and regularly used exclusively for . ..
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The result we reach today has been followed by anumber of our Sster courtsthat have consdered

theissue. In Assessorsof Dover v. Dominican Fathers Province of St. Joseph, 334 Mass. 530, 540-541,

137 N. E.2d 225, 231 (1956), in dlowing areligious exemption™ for apriory, which isaDominican house
similar to a monastery, the court observed as to property on which it was sited:

“Thered estate owned by the taxpayer comprises seventy-eight and

five-tenth acres. During most of thetime only ardatively smdl portion of thisareaisused.

But the area, which iswooded and pleasant, is used at times by its members of the priory

for walks during recreational periods.”

Similarly, in Green Acre Baha'i Institute v. Eliot, 150 Me 350, 354, 110 A.2d 581,

584 (1954), the court allowed the religious exemption noting:

“ Among the propertiesof the petitioner were two undevel oped woodland areas. There
wasevidencethat those participating inthe program regularly used these areasfor walks,
prayer, meditation, outdoor meetings and recreation. There wasfurther evidence that
certainlocationstherein had specia significancefor membersof thefaith arising out of a
former vistation to theareaby aleader of thefaith. Therewasa so evidence, of ahopeful,
though not aclearly planned or definite intention, that the areamight in the future be used
for theenlargement and development of theingtitution’sfacilities. Therewasno suggestion
of any present intention or purpose to hold the property ascommercia timberland or for
any other revenue use.” ®

educationa . . . [or] religious purposes. . . ."
¥ n Dominican Fathers, the Court based itsdecision onitsinterpretation of G. L. (Ter. Ed.) ¢. 59, §5,
Third which states:
“Section 5. Thefollowing property and pollsshdl be exempt from taxation: . . . Third,
Personal property of literary, benevolent, charitable and scientific ingtitutions. . .
incorporated in the commonwedth, thereal estate owned and occupied by themor their
officersfor the purposes for which they are incorporated . . .”

 Dissmilar to thecasesubjudicewhere an exemptionisbeing sought for achurch per sg, inGreen Acre
Baha'i Indtitute, the petitioner was a corporation organized by members of the Bahd i faith seeking an
exemptionfor the property “ necessary to carry out the educationd, religious, charitable and benevolent
purposes of the corporation . ...” The statute examined in the case, in pertinent part, reads:
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See a0, Columbus v. Outreach for Christ, Inc., 241 Ga. 2, 243 S.E.2d 42 (Ga. 1978)

(property on which parishionersheld regular prayer service and on which new church was being built was

held exempt’®); Pickens County Bd. of Tax Assessorsv. Atlanta Baptist Assoc., Inc., 191 Ga. App. 260,

381 SE.2d 419 (Ga. Ct. App. 1989) (partially improved lot used only for religious retreats held exempt

from taxation'’); Nationa Music Camp v. Green L ake Township, 76 Mich. App. 608, 257 N.W.2d 188

(Mich. Ct. App. 1977) (undevel oped |and used as nature reserve and music camp held exempt™®); People

ex. rel. Pearsall v. Catholic Bishop, 311 111. 11, 142 N. E. 520 (1924) (finding atax-exempt status of an

entire 465-acre tract of property used as a Catholic seminary, including a*“ garden’ s residence”*?).

“Sec. 6. Exemptions. Thefollowing property and pollsare exempt from taxation: * * *
** [ * * * * thered and persona property of al benevolent and charitableinditution
incorporated by thegtate; * * * * but o much of the red estate of such corporations as
isnot occupied by themfor their own purposesshd | betaxed inthemunicipdity inwhich
itissituated. . . .”
1° Broader than § 7-204, in Columbus, the court examined § 92- 201 of the GeorgiaLaws, which
provided exemptions for “places of religious worship.”
" Pickenswas d o decided based on OCGA §48-5-41 (8)(2) of the GeorgiaLaws, which dso provided
exemptions, broadly, for “places of religious worship.”
8 Didinguishablefromthe casesubjudice, in Nationd Music Camp, thetax exemptionwas granted
because the court concluded that the unused property owned by the camp helped to advanceitsoveral
educationa purpose. The statuteinvolved, M.S.A. 7.7, states.
“The following property shall be exempt from taxation:
“Fourth, [sluch redl estate as shdl be owned and occupied by library, benevolent, charitable,
educational or scientific institutions. . .”
¥ Comparablein part to thewording of § 7-204, the statutein Peopleex. rel. Pearsall which exempted
the 465-acre tract of property at issue reads as follows:
“All property used exdusively for rdigious purposes, or used exdusvey for school and
religious purposes or for orphanages and not leased or otherwise used with aview to
profit. (Cahill’s Stat. 1923, chap. 120, sec. 2, clause 2.)”
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Webdlievethat the determination of whether aparcel of land istax exempt does not turn on the
property’slevel of development. Rather, under 8 7-204 the exemption depends on the actual use of the
property and whether that religiousworship useisexclusive. Inthe present case, it doesnot follow that,
merely because the appellee has been required, or decided, to leave alarge portion of the church property
undeveloped, the property isnot being used - it clearly isasthe site of the church - or that the congregation
will not use the property in its natural state to enrich its worship experience.

Tedtimony from Father Dondlan indicated that the rdigious use of the entire parcel would “enhance
the worship of our people, and would enhance the beauty of our building, which is very important.”
Further, he stated that the churchwould not be the same without the surrounding land, “It’ sjust onefabric.
There' s no-- no berm or demarcation or anything such asthat. It's atotal--total piece.”

The appdlant’ s position, which it urges on this Court, isthat aparce of land consisting of more
physical space than is minimally necessary to construct the main structureis, by default, subject to
demarcation for taxing purposes. We do not agree for the reasons stated.

V.

Next, the gppdlant arguesthat the Tax Court decisonisinconsstent with itsownfactud findings.
Thisisso, the gppellant asserts, because that court’ sdecison is premised on the buffer use being the only
usetowhichthe 16.5 acrescanbeput. Noting that the Tax Court indicated quite clearly that itsdecision
may have been different if the property, the 16.5 acres, could have been used for other purposes, it
maintains that agricultural use is allowed and that

“Agriculturd useis not reigious worship any more than resdential or commercia useis.
The opinion specifically allowed agricultural use. ... Consequently, this church can
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actualy, not theoretically, farm this property next week, next year and for the next 60

years. Therefore, evenusing the Tax Court’ slogic, itsown opinion does not support the

conclusion that this property should be packaged with the public worship use and thereby

meets the exemption criteria.”

We are not convinced.

There smply isno doubt but that the Tax Court understood the legal and factua background of
the case and appreciated their Sgnificance.  Certainly, it wasawarethat the CBA decison did not prohibit
agricultura use. Nevertheless, asthe appellee points out, nothing in the case negates the conclusion “ that
the Tax Court viewed al the evidence beforeit and that the actual use of the property, and its significant
development restrictions, led to the reasonabl e conclusion that the property wasviewed as* a package’
or aunitary parcel presently supporting the public worship of the church.”

Nor isthere any merit to the argument that the use of the 16.5 acre tract isexplicitly not related
to thefurtherance of public worship. Asthe County Board of Appea sfor Baltimore County stated, the
primary purpose of the non-devel oped land isto preserve the environmental aestheticsof theneighboring
community and present the primary structure in avisually pleasing and understated manner. The

development envelope is balanced by the open space, non-use area, much as agarden, lawn, or yard

bal ances many residential parcels.

V.
Where aportion of aparcel of rea property on which achurch hasbeen constructed is, by virtue
of zoning and covenants restricted to open space use, thusprohibiting any other use, that does not serve

automatically to demarcate the parcel, nor does it necessarily serveto infringe, usurp, or preempt the
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primary use of the property. Inthecasesubjudice, the 16.5 acresprovide anatural setting for the church
and, thus, thereligiousworship use. Assuch, they are being actively used by the church for religious
worship, as, by theway, the Order of the County Board of Appealsfor Batimore County directed. The
decison that the 16.5 acre parcd isapart of awhole or entire package was found and reiterated by the
Property Tax Assessment AppealsBoard for Baltimore County, theMaryland Tax Court, and the Circuit
Court for Batimore County. Each such decison, and in particular that of the Tax Court, is supported by
substantial evidenceintherecord. Accordingly, we affirm the judgment of the Circuit Court, which

upheld the decision of the Tax Court.

JUDGMENT AFFIRMED, WITH COSTS.
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The Court today affirms a determination that 16.5 acres of vacant land, not used for any
particular purpose and expressly reserved by deed exclusively for open field or agricultural use, is
“actually used exclusively for public religious worship” merely because it is part of alarger parcel upo
which stand a church and certain structures ancillary to the church. With respect, | dissent.

Perceiving the need for a new church in the Hunt VValley area of Baltimore County, respondent
purchased a 27-acre tract located in an R.C. 2 (agricultural) zone. The tract was improved by atwo-
story residence, a barn, a garage, and a tenant house but was otherwise open pasture land. A church
useis permitted in an R.C. 2 zone only by special exception, which may be granted only upon the
satisfaction of certain criteria set forth in the county zoning law. Among the showings that must be
made in order to be granted a special exception are that the proposed use would not be detrimental to
the general welfare of the locality and that it would not be inconsistent with the purposes of the
property’ s zoning classification or with the spirit of the zoning regulations. There was opposition to th
application for special exception from some of the neighbors, who expressed concern about those and

other matters.
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The county zoning authorities approved respondent’ s application for a special exception, and
thus allowed the building of the church, upon certain representations made by respondent and subject
to certain conditions and limitations. The order granting the special exception limited the actual buildil
areafor the church to less than one acre. It aso limited the entire development area— including the
existing improvements and a proposed 200-space parking lot — to a 7.5-acre envelope, and required
respondent to enter into alegally enforceable agreement that would restrict the other 19.5 acres for
open space and agricultural uses and prohibit the construction of any buildings on that open acreage fo
aperiod of 60 years. The only caveat to the restriction was the allowance of driveways, road
Improvement, storm water management, utilities, or similar kinds of improvements. Nothing was said
about any walkways, trails, shrines, benches, or other structures being erected on the 19.5-acre tract.
Nothing was said about parishioners or anyone else actively using the vacant land. It was intended to
be a buffer, to shield the church and accessory buildings from neighboring property.

In support of its application for the special exception, respondent’ s witnesses represented that
there would be two Sunday services, one at 9:30 am. and asecond at 11:30 am., that Saturday
services would occur in the afternoon, and that weekday services would be at noon. There would be
no activities or services during the morning or afternoon rush periods and no school or daycare
facilities. It was represented that the 19.5 acres would remain in its existing condition with a permaner

green cover and preserved as open space.’

'Although for purposes of determining zoning compliance, testimonial representationsof an gpplicant for
agpecid exception may not be binding on the gpplicant unlessincorporated in the express grant of the
gpecial exception (see Cowles v. Montgomery County, 123 Md. App. 426 (1998)), thereis no
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In accordance with these restrictions, respondent constructed a church building on
approximately one-third of an acre, converted the two existing houses to a caretaker’ s residence and
church offices, and completed a parking area, all within the 7.5 acresin the interior of the parcel
allowed for development. In July, 1996, respondent applied to the Supervisor of Assessments for an
exemption of the entire 27-acre tract from State and local property tax assessment, alleging that the
property was being used for a parish church and offices. The Supervisor for Baltimore County
determined that 6.5 acres within the 7.5 acre development envelope and three acres within the adjacent
19.5-acre open space area that were used for storm water management and septic system were eligible
for the religious worship exemption, but that the one acre within the devel opment envelope used for th
caretaker’ s residence and the remaining 16.5 acres of open space were not eligible for the exemption.
The Property Tax Assessment Appeals Board, on respondent’ s appeal, reversed the Supervisor and
granted the exemption for the entire area, less the one acre on which the caretaker’ s residence was
Situated, a decision affirmed, on the Supervisor’s appeal, by the Maryland Tax Court and then by the
Circuit Court for Baltimore County.

This Court further affirms those rulings, upon its conclusion that the Supervisor of Assessments
“has not shown . . . that the 16.5 acres, whose use has been restricted to open space, are merely an
appurtenance to the remainder of the tract, that any non-church use of these 16.5 acres has occurred,

that being restricted to open space use has a subordinate position or is a use different from the rest of

inhibitionto our cond deration of respondent’ srepresentati onsregarding theuseto bemade of the property
in the context of atax assessment case.
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the property.” That is not, in my view, the proper test to apply. The Tax Court applied the wrong
standard, the Circuit Court applied the wrong standard, and, in my humble judgment, this Court has
applied the wrong standard.

Prior to 1972, Maryland law provided an exemption from property tax assessment for
“[h]Jouses and buildings used exclusively for public worship, and the furniture contained therein, and a
parsonage used in connection therewith, and the grounds appurtenant to such houses, buildings and
parsonages and necessary for the respective uses thereof.” Maryland Code (1957, 1969 Repl. VVol.)
Art. 81, 8 9(4). Under that formulation, land appurtenant to church buildings enjoyed an exemption,
regardless of itsuse, if it was “necessary” for the church use. By 1970, the General Assembly had
become concerned that the existing set of tax exemptions was unfairly depriving the State of revenue
and, pursuant to a Joint Resolution, undertook a study of the matter. See discussion in Supervisor V.
Trs. Bosley Meth. Ch., 293 Md. 208, 217, 443 A.2d 91, 96 (1982). Theresult was arewriting of
89 of Art. 81in 1972 that, in the case of property used for religious purposes, significantly changed th
criteriafor exemption. Under the 1972 law, an exemption was allowed only for “property owned by a
religious group or organization and actually used exclusively for public religious worship,
including parsonages and convents .. . .” Maryland Code (1957, 1980 Repl. Vol.) Art. 81, 89 (¢)
(emphasis added). The 1972 amendment carried forth the admonition included in the earlier statute the
the exemption “shall be strictly construed.” With but modest style changes made when § 9 of Article
81 was recodified as 8§ 7-204 of the Tax-Property Articlein 1985, it isthe 1972 version of the law that

governsthis case.

26



In Bosley, supra, 293 Md. 208, 218, 443 A.2d 91, 97, we observed that the “clear
legidative design” behind the 1972 enactment was “to sweep away prior property tax exemption
statutes and to restructure and broaden this State’ s property tax base by narrowing the range of exempt
property,” and we gave effect to that change. Bosley dealt with two different determinations. In one,
involving the Bosley Methodist Church, the Supervisor of Assessments had exempted four-and-a-half
acres of church property encompassing the church building and graveyard but disallowed an exemptior
for a one-acre lot across the road from the church and graveyard on which sat the caretaker’s
residence. On evidence that the caretaker’ s residence was provided free by the church in order to
ensure that someone was present on the property to provide security and to clean and maintain the
property, the Tax Court held that the one-acre lot and home were also exempt. In the second case,
involving St. John's United Church of Christ, the Supervisor took the same approach; an exemption
was allowed for property containing the church, a parsonage, a meeting house, and various other
buildings, but was denied for the caretaker’ s residence and the one-acre lot on which it sat. Asinthe
Bosley case, the Tax Court held that the caretaker’ s property was aso exempt, on the premise that
the property was “necessary for” and “fairly incidental to” the main purpose of the church.

We reversed the Circuit Court’ s affirmance of those rulings, noting that, by virtue of the 1972
change in the law, the “necessary property” test applied under the earlier statute was “ obsolete and
inappropriate,” and that the “plain statutory language . . . exempts only church owned property that is
‘actually used exclusively for public religious worship.”” Bosley, supra, 293 Md. at 212, 443 A.2d at

93. We explained: “It is now established Maryland law, both by legislative enactment and by prior



decisions of this Court, that taxation is the rule with exemption the exception, and that statutes providit
for tax exemption are to be strictly construed in favor of the State.” 1d. Under the 1972 law, we held,
four requirements must be met: the property must be owned by areligious group or organization, it

“must be used for ‘public religious worship,’” the exempt use must be “actual,” and that use must also
be “exclusive.” Id. at 214, 443 A.2d at 95. Inthe particular cases, we observed, the record disclosed
“no public religious worship was ever conducted on the two propertiesin question.” Instead, the tax
court exempted them because “it found these appurtenant properties to be necessary for the support of
the exempt realty,” which we concluded was error, for “the unambiguous language of [the statute],
requiring that the property be ‘actually used exclusively’ for exempt purposes, does not authorize an
exemption for such ancillary realty.” 1d. at 215, 443 A.2d at 95.

The Court cites Bosley and seems to understand that, for property to be exempt under 8§ 7-
204, it must be actually and exclusively used for public religious worship and not be merely ancillary, «
even necessary, to such a use by contiguous property, but, in my judgment, the Court has ignored the
essential effect of that requirement. There was no evidence presented before the Tax Court that the
16.5 acres of buffer land is used for any religious purpose. Indeed, there was no evidence that it was
being used for any purpose other than that required by the zoning decision — as an undevel oped open
space buffer between the church building and the neighboring property. The only evidence presented i
this regard was that of the pastor, Father Donellan, who stated that the vacant land would “enhance|]

the worship of our people and would enhance the beauty of our building.” Father Donellan viewed the

entire 27 acres as “just one fabric.”



Coupling that statement with one in the zoning opinion that looked at the property “as awhole,
the Court concludes that the Supervisor “has not shown . . . that the 16.5 acres, whose use has been
restricted to open space, are merely an appurtenance to the remainder of the tract, that any non-church
use of these 16.5 acres has occurred, that being restricted to open space has a subordinate position or
Isause different from the rest of the property. Nor has the [Supervisor] convinced us that the 16.5
acres at issue are somehow divisible from the remaining exempt acreage.” The import of the Court’s
decision is that, so long as some part of the land is actually used for public religious worship and the
buffer land is not actually used for any other purpose, the whole tract (except for the caretaker’'s
residence) is exempt. With respect, it seems to me that such a conclusion stands the statute on its head
and does precisely what the General Assembly intended to abrogate in 1972.

It is not the Supervisor’s burden to convince us that the buffer land is being used for some other
specific purpose. The burden is on the applicant for an exemption to prove hisright to it, and, in this
case, that requires an affirmative showing on respondent’ s part that the property in question is actually
and exclusively being used for public religious worship. That iswhat the law requires. That isthe
plain, unambiguous, unmodified holding in Bosley. No such showing — nothing approaching such a
showing — has been made in this case. It isundisputed that the 16.5 acresis not being actually and
exclusively used for public religious worship, and that alone suffices to require denial of the exemptior
If there was any evidence that parishioners traversed the buffer open space and engaged in outdoor
public religious worship on it, | would agree with the Tax Court’ s ruling, but that is simply not the cast

The fact that the buffer area enhances either the beauty of the church or the worshiping that occurs



withinitisirrelevant in this context. Thelaw no longer exempts land because of its accessory or
appurtenant use; if it is not itself actually used for public religious worship, it is not exempt.? Nor, in
light of the actual zoning decision, can the broadened exemption be based on the “one property”
approach. The zoning authorities, though recognizing that there was but one tract, did not regard it as.
unitary whole. They limited the church building to less than one acre and total development to seven-
and-a-half acres and identified on the parcel where that development could occur. They thus identifiec
aswell the 16.5-acre part that was to remain open and vacant for a period of 60 years. More
important, the acreage in question was specifically identified, and thus separated from the remainder, i1
arecorded plat accompanying the restrictive deed executed and recorded by petitioner.

It may feel good to grant this exemption; no one wants to be the Grinch. The law, however —
at least in my opinion — does not alow it.

Judges Harrell and Rodowsky have authorized me to state that they join in this dissent.

> The Court cites severa casesfrom other statesthat it regards as supportive of itsposition. A close
reading of those casesreveals quite the opposite, however. In Assessors of Dover v. Dominican
Fathers Province of &. Joseph, 137 N.E.2d 225, 231 (Mass. 1975), an entire 78-acre tract was held
exempt even though asmadl areaof thetract wasused for religiousworship becausetherest of thetract
“which iswooded and pleasant, isused at times by membersof the priory for waksduring recregtiond
periods.” In Green Acre Baha'i Institute v. Eliot, 110 A.2d 581, 584 (Me. 1954), there was
evidencethat membersregularly used the two undevel oped areas* for walks, prayer, meditation, outdoor
meetings and recreation.” In Pickens County Bd. of Tax Assessorsv. Atlanta Baptist Assoc., 381
SE.2d 419 (Ga App. 1989), 640 acres of land was held exempt as a place of worship where even the
unimproved portion of theland wasused for naturewalks, outdoor Bible sudy, and meditation. Seeg,in
smilar vein, Peopleexrd. v. Catholic Bishop, 142 N.E.2d 520 (111. 1924); Columbusv. Outreach
for Chrig, Inc., 243 SE.2d 42 (Ga 1978). Apart fromthefact that thestatutory languagein these cases
was not the same asfacing us here, the evidence showed some actud exempt use of the open or wooded
aress.






