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MD. CODE (2004 REPL. VOL., 2005 SUPP.), FAM. LAW (F.L.)
§ 9-101; REJECTION OF CUSTODY OR VISITATION IF ABUSE
LIKELY; IN RE BILLY W., 387 MD. 405 (2005); TRIAL COURT
ERRED IN RENDERING FINDINGS OF FACT APPLYING THE
PREPONDERANCE OF THE EVIDENCE STANDARD, AKIN TO A LEVEL
OF CERTITUDE OF PROBABLE CAUSE, RATHER THAN THE LESS
STRINGENT STANDARD OF WHETHER THE COURT HAD REASONABLE
GROUNDS TO BELIEVE THAT THE MINOR CHILD HAD BEEN ABUSED
BY APPELLEE; UPON A DETERMINATION, APPLYING THE
REASONABLE GROUNDS STANDARD, THAT THE MINOR CHILD WAS
ABUSED, IT IS MANDATORY THAT THE COURT DENY UNSUPERVISED
VISITATION UNLESS THE COURT SPECIFICALLY FINDS THAT THERE
IS NO LIKELIHOOD OF FURTHER ABUSE OR NEGLECT; CASE SUB
JUDICE, DISTINGUISHED FROM BOHNERT v. STATE, 312 MD. 266
(1988) , WHEREIN THE COURT OF APPEALS HELD THAT PERMITTING
WITNESS TO VOUCH FOR CREDIBILITY OF ANOTHER WITNESS
INVADED THE PROVINCE OF THE JURY; TRIAL COURT PROPERLY
DETERMINED THAT EXPERT WITNESSES WERE NOT DISQUALIFIED
BECAUSE OF LACK OF CONCENTRATION OF STUDY IN SPECIALTY OR
BECAUSE THEY HAD NOT PUBLISHED LEARNED TREATISES.
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Kira Tarachanskaya, appellant, files this appeal chall enging
t he Judgnment Order and reasons stated in the Menorandum Opi ni on and
Order rendered by the GCrcuit Court for Baltinore County, in which
the court awarded sole | egal and physical custody to appellant of
parties’ mnor daughter, Geta, and ordered that the child s
father, appellee M khail Vol odarksy, have no visitation but could
visit with his daughter in “a structured, therapeutic setting.”
Appel | ant presents the follow ng questions for our review

. Based on the credibility and overwhel m ng wei ght of
the evidence presented at trial, the Trial Court had
reasonabl e grounds to believe that the child, Geta, had
been sexual |y abused by her father and therefore did the
Trial Court commt a reversible error of |law by failing
to make findings pursuant to Section 9-101 of the Fam |y
Law Article of the Maryl and Annot ated Code?

1. Didthe Trial Court commt a reversible error of |aw
by failing to specifically determ ne whether abuse was
likely to occur if visitation rights were granted to the
fat her?

1. Didthe Trial Court conmit a reversible error of
| aw by ordering visitation between the mnor child and
her father w thout specifying the conditions that woul d
sufficiently assure the safety and the physiol ogical,
psychol ogi cal , and enotional well-being of the child?

IV. Didthe Trial Court commt a reversible error of |aw
by consi dering testinony and evi dence fromprior hearings
and/or proceedings as well as prior actions of the
parties, not admtted as evidence at Trial, in rendering
her findings and conclusions at Trial?

V. Didthe Trial Court commt a reversible error of |aw
by inproperly delegating judicial authority to the
child s therapist to determ ne the visitation paraneters
for the father and m nor chil d?



FACTUAL AND PROCEDURAL BACKGROUND'

Appel  ant and appellee filed petitions in the circuit court
with regard to custody and visitation of their daughter, Geta, age
7, born on January 7, 1999. The court conducted a trial on the
nerits on February 1-3, March 14 and 15 and May 10 of 2005 and
heard testinony in reference to appellee’s Mtion for Change of
Cust ody and appellant’s Conplaint for Mdification of Visitation.

Appel lant arrived in the United States in August of 1996 and
separated from her husband, Al ex Tarachanskaya, in Novenber of
1997, cl ai m ng Tarachanskaya was abusi ve toward her and their son.
In March of 1998, appellant and her son noved in wth appellee,
after which she becanme pregnant wth Geta. Soon after Geta's
birth in January of 1999, appellant reconciled with her husband.
The Tarachanskaya househol d consisted of appellant, her husband,
their son Arthur and G eta. As the trial judge explained, “[t]his
case has been specially assigned to ne since the first hearings in
Sept enber 1999" and, the parties’ “cross—petitions are the |atest
in [a] series of disputes between these parents that have spanned

the life of their mnor child.”?

We incorporated portions of the circuit court’s History of
t he Proceedings in our opinion.

’2ln its Menorandum Opinion, the court recounted the early
hi story of proceedi ngs between the parties:

On March 15, 1999, [appellee] filed a Conplaint for
Custody and Visitation, alleging a denial of access and
visitation. [Appellant] file [sic] a Counter—Conpl ai nt

(continued...)



2(...continued)

for custody, alleging patterns of abusive behavior. Both
parties were represented by counsel, who reached an
agreenent for interimsupervised visits pending trial on
the nmerits. However, that agreenment was honored nore in
the breach, as [appellant] resisted any contact between
the father and the child.

The custody trial occurred on Septenber 24, 27 and

30, 1999. Testinony at trial denonstrated that
[ appel l ant] was extrenely protective of her child, who
was then only nine nonths old. She was also very

di strustful of [appellee], and evaded any efforts at
contact, including her behavior in hiding even the birth
of the child. Wil e she expressed concerns that he
| acked the parenting skills necessary to care for a young
child, she was resistant even to brief periods of
supervi sed contact. Further, she expressed the vi ewt hat
the child should not be all owed out of her care for any
peri od beyond two to two and a half hours until she was
at least eighteen nonths or nore, and that overnight
visits would not be appropriate until the child was at
| east two.

[ Appel l ee] had no experience in caring for an
infant, and had extrenely limted contact with Geta as
of the date of the trial. Starting in late July 1999,
the parties agreed to a schedule for one hour visits,
supervised by Christine Fluke from the Child Support
Di vi si on. Ms. Fluke confirnmed that [appellee] had
limted parenting experience, but she al so noted t he need
to extend his tine with his child to really devel op
i ndependent parenting skills. The parties clearly
denonstrated no ability to co-parent. Accordi ngly,
following the conclusion of the hearing, the Court
awar ded sol e | egal and physical custody of Geta to her
nother. Visitation was increased to two—hour sessions,
twice each week, at the father’s apartnent, with a
designated relative or famly friend present to
facilitate the drop—off and to supervise theinitial part
of each visit. A 90-day review was set to consider
possi bl e i ncreases in the access schedule. Both parties
were al so ordered to participate in Parenting C asses,
and an interimHonme Study and Visitation Assessnent was
requested from the Court’s Famly Support Services
Division. Child support was al so ordered.

(conti nued. . .)



2(...continued)
The Home Study was conpleted on January 14, 2000.
Not ably, that report stated:

Based upon the tone of the interviews,
[ appel l ee and appel | ant] appear to be
experiencing a significant |evel of conflict.
Distrust and retaliation appeared to be
enphasi zed as a feature of their conflict.

The report al so noted [appel |l ant’ s] continued resi stance
toincreasing the time of visitation unless supervisedin
the hone of arelative. It also noted [appellee’ s] “lack
of objectivity” in assessing his parenting strengths and
weaknesses, and his resentnent of efforts to unduly
restrict or structure his tine with his child. Overall,
the report reconmmended a gradual increase in visitation,
along with an enhanced parenting skills class for
[ appel | ee].

At the review hearing in January 2000, an agreenent
was eventual |y reached to i ncrease t he weekend vi sitation
session to four hours through April 15, 2000, to expand
to six hours through July 1, 2000, and then to begin
overnights on Fridays, to return on Saturday at noon.
Bef ore overni ghts coul d comence, [appel | ee] was required
to conplete parenting classes. The parties, through
counsel, agreed to discuss and attenpt to finalize a
hol i day visitation schedul e.

I n June 2000, [appellant] filed a Contenpt Petition,
based upon non-paynent of <child support. [Appellee]
petitioned to reduce his support paynents, based upon
problenms within his business. Foll owi ng a hearing on
August 24, 2000, [appellee] was found in contenpt,
arrears were assessed, and sone m nor adjustnent in the
support | evel was ordered.

On July 20, 2000, [appellee] filed a separate
petition to change the child s |ast nane to Vol odarsky.
This was not consolidated with the present case, and
therefore was directed to a chanbers judge. No notice of
the requested change was even provided to the nother
Nevert hel ess, an Order granting the Petition for nane
change was entered on August 1, 2000. This caused a
further rift inthe already strained rel ati onshi p bet ween

(continued. . .)



The issue presented to the court that was the genesis of the
custody and visitation petitions filed in May of 2002 involved
cross—al | egati ons of abuse concerning G eta. Appellee alleged that
Greta had been sexually abused by Tarachanskaya, while appell ant

clai mred appellee had sexually abused Geta. Appel | ant  had

2(...continued)
t he parents.

Throughout the fall of 2000, the tensions between
the parents escal ated. [ Appellant] conplained that G eta
returned fromvisits hungry, snelling of snoke, and with
occasi onal bruises. On Cctober 4, 2000, Geta returned
froma visit with her father with a bruise on her thigh.
The child was taken to Sinai Hospital for an exam nation
of the bruise, causing a Child Protective Services
referral for investigation. Wil e that was pending,
[appell ant] refused to allowany visitation, resultingin
a Contenpt Petition filed by [appellee]. VWile the
i nvestigation was ongoing, the Court ordered interim
supervi sed visitation

A hearing was held on the visitation contenpt and
rel ated physical abuse allegations on Decenber 1, 2000.
The Court found no evidence of physical abuse, and
ordered visitation to resune imediately, with fina
di sposition held in abeyance until Decenber 18, 2000
Following an interim nediation session, the parties,
t hrough counsel, submtted a consent agreenent reflecting
a weekend and holiday visitation schedule, which was
reduced to an Order on February 21, 2001[.]

Al t hough visitation proceeded in accordance wth
that schedule, the relationship between the parties and
t he pattern of accusati ons and suspi ci on did not inprove.
On Septenber 14, 2001, [appellee] filed a pro se Petition
for an Ex Parte Protective Order, allegi ng physical abuse
of Geta by Alex Tarachanskaya. (Case No.
03-C-01-09580). The Petition was deni ed by Judge Robert
N. Dugan, based upon his finding of lack of a famli al
rel ati onshi p between the parti es.
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suspended all visitation between appellee and Greta at that tine.
In its Menorandum Opinion, the court then expl ai ned:

Cont enpt proceedi ngs occurred on June 27, 2002. By
that tinme the Child Protective Services investigations of
bot h sexual abuse referrals were conplete. The report of
abuse by M. Tarachanskaya was rul ed out,[® and that by
[ appel | ee] was deened unsubstantiated.!* Notably, the
|l etter to [appellant] reporting these results stated: “It
Is nmy strong recommendation that G eta be appoi nted her
own | egal counsel. The repeated all egati ons of abuse and

3Md. Regs. Code tit. 07. § 02.07.12(C) (2006), promulgated
under the authority of F.L. § 5-701, states:

C. Ruled Qut Child Abuse. A finding of ruled out child
abuse is appropriate if child abuse did not occur. A
finding of ruled out may be based on credi bl e evidence

t hat :

(1) There was no physical or nental injury or, in the
case of suspected sexual abuse, no sexual nolestation or
exploitation; . . . (3) The individual identified as

responsible for the injury or sexual nolestation or
exploitation was not the child s parent, caretaker, or
househol d fam |y menber.

‘“Ml. Regs. Code tit. 07. § 02.07.12(B) (2006) provides, in
pertinent part:

B. Unsubstantiated Child Abuse. A finding of
unsubstantiated child abuse i s appropriate when there is
i nsufficient evidence to support a finding of indicated
or ruled out child abuse. A finding of unsubstantiated
may be based, but is not required to be based, on the
fol | ow ng:

(1) Insufficient evidence of a physical or nental
injury, sexual nolestation, or sexual exploitation;

(2) Insufficient evidence that the individual alleged to
be responsible for the child abuse was a parent,
caretaker, or household or famly nenber;

(3) The lack of a credible account by the suspected
victimor a w tness;

(4) Insufficient evidence that the child s health or
wel fare was harmed or was at substantial risk of being
harmed .



negl ect bei ng made by yoursel f and [appell ee] are clearly
not in the best interest of Geta.”

Followng a hearing On [sic] June 27, 2002,
[ appel | ant] was agai n found i n contenpt of the visitation
or der. However pending the nodification hearings,
overnight visits between [appellee] and Geta were
tenporarily suspended, and a fenale was required to be
present at visits, in an effort to reduce the |evel of
di strust and concern, and to elimnate the potential for
unsubstantiated clains. A referral order for counseling
services for the child was entered, along with a referral
for psychiatric eval uati ons of both parents by the Ofice
of the Court Psychiatrist.

A report of the psychiatric evaluations was
forwarded to the Court on Novenber 21, 2002. The
evaluation noted there was nothing in [appellee’ s]
hi story to question his fitness as a parent. Simlarly,
there was no evidence of significant psychopathol ogy to
warrant individualized treatnent. The psychol ogi cal
assessnent did identify slight depression, and sonewhat
obsessive qualities, noting [appellee] appeared quite
guarded and hel pl ess.

As to [appel |l ant], the eval uation noted that she has
“l'ittle insight into her part in the current situation.
She sees all of the difficulties as related to
[ appel | ee].” The psychol ogical report by Dr. Mnne
described her as “ relatively manipulative” in order to
get her own way, but also noted that she did not
denonstrate any significant psychopathol ogy. There was
not hi ng to suggest that [appellant] was unfit, although
the report did note that she “does appear to be
mani pul ative to get her own way, particularly when she
interprets a threat to her children.”

Overall, the report of the Court Psychiatrist noted:

It IS cl ear from the hi story t hat
[ appel l ant’ s] use of the Courts will continue.
It is our opinion that this behavior is
detrinental to the child. (For exanple, both
parents are now vi deotaping their interactions
with Geta to serve as “proof” of what is
going on). Because of this, it is our
recommendation that the <child s attorney
eval uate all clainms nmade by either parent and
decide if in fact the child s best interests



are being conprom sed, at which point Court
i nvol venent woul d be appropri ate.

The report further recomended joi nt counseling services
for the parents.

Wi | e abuse i ssues were still being all eged, counsel
for Geta attenpted to obtain an i ndependent assessnent
and counseling for the child. That process was
conplicated by the fact that Geta, then three, did not
speak Engli sh. An interim custody and visitation
arrangenment was negoti ated between the parties, through
counsel , and confirmed on Novenber 22, 2002. Pursuant to
t hat agreenent, overnight visitation for [appellee] was
to resune, and the parents were to begin Joint Parenting

counseling with Jewish Famly Services. The parties
agreed to stop taping their interactions with the child,
and further agreed to enroll Geta in a pre-school

programso she could begin to | earn English by January 1,
2003. Trial was postponed until May 2003 to all ow t hese
services to begin, and to conplete an eval uation of the
chi | d.

[ Appel  ant] appeared on the first day of trial
wi t hout counsel. Foll ow ng a chanbers conference, and as
trial was about to proceed, [appellant] left the
buil ding. Thus the trial proceeded in her absence. The
Court heard testinony from Dr. Robert Snow, who had
conduct ed an eval uati on and counseling at the request of
the child s counsel. The Court al so received i nput from
the child s counsel. Thereafter, custody and visitation
were nodi fied, by Oder dated June 6, 2003, with I|egal
custody awarded to [appellee]. Physical custody was to
be split on a 4/3 schedule, alternating weeks, wth a
shared holiday schedul e. Counseling for the parents was
to be arranged through Dr. Snow.

Al nost immedi ately after the nodified custody O der
was entered, [appellant] appeared in District Court for
Baltinmore County in Catonsville and filed an Ex Parte
Donestic Violence Petition seeking relief on behalf of
her daughter, based upon allegations of sexual abuse by

[appel l ee]. A Tenporary Protective Order was entered,
and the matter was again referred to the Departnent of
Soci al Services for investigation. Interimcustody was

awar ded to [appel l ant] and a no contact order was entered
by the District Court wth respect to [appellee].
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A Joint Motion was filed by the child s counsel and
[ appel l ee] to renove the donestic violence case to the
Circuit Court, which was granted. The Protective O der
was then al so specially assigned to ne, and was set for
hearing. (Case No. 03-C-03-06567). Substitute counsel
entered an appearance for [appellant] on June 13, 2003,
and the Protective Order hearing was held on June 18,
2003. After hearing testinony from [appellant] and a
wi tness, and from witnesses from the Child Protection
Unit of the Baltinore County Departnent of Soci al
Services and the Baltinore County Police Departnent, the
Court denied the Protective O der.

Visitation continued 1in accordance wth the
est abl i shed schedule until March 15, 2004. At that
point, [appellant] filed another Petition for Relief from
Donestic Violence, alleging sexual abuse of Geta by
[ appel | ee]. Al though the child had been continuously
represented by counsel since July 2002, and [appellee]
al so had counsel of record, the first notice to either
was receipt of the Interim Protective Order signed by
Judge M chael J. Finifter. Thereafter, these proceedi ngs
were again transferred to ne. As with the June 2003
Protective Order proceedi ngs, the abuse all egations were
essentially the sanme al l egations raised in the past. The
significant difference, however, was that Geta was
ol der, her English | anguage skills had devel oped, and t he
di scl osures had becone nmuch nore graphic and detail ed.
The other significant difference was that [appellant’s]
new counsel had consulted with Joyanna Silberg, Ph.D.
concerning his client’s ongoing conplaints of child
sexual abuse.

.. . At counsel’s request, she interviewed
[ appel | ant] and conducted a revi ew of various reports and
court docunents. Based upon the information available to
her, Dr. Silberg authored a report indicating that the
question of whether Geta is a victim of ongoing abuse
had not yet been successfully addressed. As Dr. Silberg
st at ed:

[1]n ny professional opinion based on years of
i nvol venent in cases like this, it is sinply
i npossible to explain the |evel of synptons
that Geta is suffering from her repeated
di sclosures to nultiple professionals and
famly menbers as docunented in the records

revi ewed, w thout being very very alarnmed at



the possibility that this child is seriously
at risk of abuse with the current arrangenent.

Accordingly, Dr. Silberg recommended an inmmediate
cessation of visits with M. Vol odarsky, psychotherapy
for Geta, and a thorough reassessnent of the sexual
abuse al |l egati ons.

The Protective Order hearing was schedul ed before ne
on March 29, 2004, at which point all parties, through
counsel, agreed that Geta would commence with regular
psychot herapy sessions with Dr. Snow, that Dr. Silberg
woul d conduct a separate eval uati on of the sexual abuse
al l egations, and that visitation would continue pursuant
to the June 2003 Order.

At the initial assessnent neeting with Geta, she

made nore graphic sexual disclosures. Greta also
exhi bited significant distress whenever in her father’s
presence, in sharp contrast to prior behavior.

Thereafter, [appell ant] sought to suspend all visitation,
based upon the recommendati on of Drs. Sil berg and Snhow,
and that request was set for an enmergency hearing. The
day before that hearing, [appellee’s] counsel agreed to

suspend visitation voluntarily, based upon the
recomrendati ons of the therapists, until the sexual abuse
i nvestigation was conpleted. It was contenplated that

the investigative process would be relatively brief.

Utimately, Dr. Silberg conpl eted her investigation
and finalized a report dated July 24, 2004, which was
circulated to parties and counsel shortly thereafter.
That report detailed nunmerous, explicit disclosures by
Greta of sexual abuse by her father and concl uded that
Geta is very frightened of her father. It also
concluded that the nature and details of the child s
di scl osures were “so vivid and accurate that only real
experience could produce these reports.” Accordingly,
Dr. Silberg recomended that Geta have no ongoing
contact with her father, that she have ongoi ng therapy,
and that reunification occur only wunder a highly
structured process to ensure that the child is and feels
safe in his presence.

After receiving the report, the Court conducted a
foll ow up hearing concerning interimvisitation. As a
result, Geta was placed tenporarily in her nother’s
physi cal custody, with a requirenment that she remain in
regul ar, ongoi ng counseling. No visitation between G eta
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and her father was to occur, pending trial on the nerits.

Dr. Silberg’s report and conclusions concerning
abuse were forwarded to the Baltinore County Depart nent
of Social Services in Cctober 2004, pronpting a new
i nvestigation by the Famly Crines Unit which assigned
Rosalind Dizard, LCSW Ms. Dizard had not been invol ved
I n any of the prior abuse i nvestigations concerning these
parties. Ms. Dizard conducted an investigation,
i ncludi ng an unschedul ed intervieww th the child at her
school on Monday, October 25, 2004. Fol | ow-up i nterviews
wer e conduct ed wi th counsel and the parties. Utimtely,
Ms. Dizard finalized a report dated January 4, 2005, in
whi ch she concl uded that the allegations of sexual abuse
by [appellee] were “ruled out” as defined in COVAR
07.02.07.12 to nmean “there is no credi bl e evidence of an
i ncident involving sexual nolestation or exploitation
having occurred.” Rat her, Ms. Dizard concluded that
“parental alienation is the primary dynamc within this
famly systemand that it is nore |ikely that she was not
sexual |y abused by [appellee].”

The court heard evidence adduced at trial mainly from the
eval uations and opinions of Dr. Silberg, Dr. Snow and Dizard, as
wel |l as testinony from appellee. Upon considering the evidence,
the court found the following in its Menorandum Opi ni on:

It isdifficult toreconcile the conflicting opinion
of the experts. Al are experienced and credi ble, and
gave careful consideration to difficult evidence.
Overall, the Court is persuaded that this child has been
exposed to sexual behavior. The Court is not, however,
convi nced by a preponderance of the evidence that Geta
has been a victi mof sexual abuse, or that her father has
per petrated sexual abuse.

This child has been enmeshed in high levels of
par ent al conflict since the day she was born
Conflicting allegations of abuse, both physical and
sexual, have been nmade by both parents. From the
earliest assessnments, professionals have noted the need
to de—escal ate the parental conflict and avoi d i nmersing
the child in loyalty conflicts, but that never occurred.

It is noteworthy inthe history that the significant
and detailed abuse allegations occurred after the 2003
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change i n custody. They were acconpani ed by the child's
expressions of fear of losing her nother, rather than
concerns relating to conti nued abuse by her father. Once
the child nmade disclosures,!® there was an inmediate
alliance with her nother, to the conplete exclusion of
her father, in sharp contrast to what occurred before.

Another fact that | find persuasive is that the
initial abuse clains, however unfounded, were nade by
[ appel | ee] agai nst M. Tar achanskaya. It S

*Part of Greta’'s disclosures, as testified to by Dr. Silberg
and reported by Dr. Snow and Di zard, included the follow ng:

[Geta] said, “m-m is a lie, he said nommy |ie,
nommy not lie, Alex not |lie, everything he said to you,
he was doi ng, |ike happy.”

So she is referring to the fact that she had seen
himthere with ne, in a way as if everything is Geta's
doi ng.

Li ke, “he not bad, really doing something too bad,
nonmy not doing bad, he was pushing ny head with his
hands,” and she shows an up and down noti on of her head,
“on his poopie, feels bad, |ooks bad.”

I was trying — | asked her whether he was wearing
cl othes, but, “he don’t have clothes,” and she said “oi
comes from the poopie, just white, oil is under the

poopi e.”

Then, she drew a picture of her head on his penis.
“He said, don't tell nommy or daddy or teacher, he is
really nean, he put finger in ny pee-pee.”

And t hen, | asked her how nmany tines; “one tine, two
times, a lot of tines, doing it when I'’m sleeping, I'm
not sleeping, and | don't like that.”

So, this is an exanple of sonme of the things that
she di sclosed in that session, which she di sclosed again

| ater, and she — and | have a picture that — this is a
picture of her, and she drew her head on her father’s
genitals. . . . Yes [she drew it at that tine]. And

that’s sonmething that she drew in a repeated way. . .
| have another picture from where she drew another
pi cture of her head |lying on her father’s penis.
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I nconcei vable to me that he would initiate a sexual abuse
investigation at a tinme when he hinself was sexually
abusing this child.

Anot her factor that weighs in ny conclusion is the
| ack of docunented synptonology that the child has been
a victimof abuse. Although the synptons that a child
m ght experience after victim zation can range
significantly, none are clearly or independently
docunented in this child. In fact, other than the
expressed fear of her father which began only after the
child made graphic disclosures, [appellant] is the only
person who rel ays concerns of other synptons.

It would appear that Geta is generally a happy,
wel | —adj usted child. At no time in this process has she
denonstrated any difficulties at school. Teachers and
I ndependent observers have not noted any unusua
behavi ors or preoccupations. Until 2004, the child did
not apparently exhibit any probl ematic behaviors in her

father’s care. Rat her, the tensions occurred during
transitions, which becane increasing [sic] tense and
difficult. Quite frankly, this escalation in tension

when caught between her parents is sonething that has
been buil ding, and that every expert that evaluated this
case in early years noted to be a cause for concern.
Once this hit a breaking point, the dramati c and absol ute
shift in loyalties to her nother, to the conplete
exclusion of her father, is quite telling. Dr. Silberg
clearly found [appellant] to be a credible source of
I nformation, notivated only by concerns for protection of
her child. However over the course of the past nearly
si x years of these proceedi ngs, there have been nunerous
occasions when | have found [appellant’s] fears and
projections to be without basis, particularly in the very
early years of these proceedings.

The underlying conflict between these parents is
| ong—st andi ng, and for [appellant], it is exacerbated by
the tension that also exists between her husband and
[appell ee]. [Appellee] has <clearly aggravated this
tension by his own behaviors which, at tines, have been
mani pul ative. [Appellant’s] Ilife would be greatly
sinmplified if [appellee] sinply was not part of the
picture. However well—-intended she nay be as a parent,
this has colored her behavior and, in ny judgnent, her
perceptions throughout Geta's life. | do not find or
bel i eve that [appel |l ant] consciously coached the child to
fabri cate abuse al |l egations, or that she purposefully set
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out to create this serious of arift. | do believe that
both parents have contributed to the atnosphere of
di strust and tension, to the detrinent of their child.
Bot h have denonstrated a |ack of insight into their own
roles in this deterioration.

The other significant factor is the |ack of detail
in disclosures made to Dr. Dizard [sic], once Geta had
been renoved from the tension between her parents for
some period of tinme. The inconsistency in detail is
another factor that, in ny judgnent, underm nes the
believability of the allegations.

For all those reasons, | sinply do not find, based
upon a preponderance of the evidence, that [appellee] has
sexual | y abused hi s daughter.

Regardl ess of the findings on the abuse, we still
have a child who is, at present, totally alienated from
her father. As aresult of the breakdown of the parental
rel ati onship between G eta and her father, there is a
mat eri al change in circunstances. It is clear that the
parents are unable to communicate or reach shared
decisions in any respect, so joint custody is not an

opti on. Accordingly, | find it is in Geta s best
interest to place her in the | egal and physical custody
of her nother, [appellant]. However it is inperative

that this child remain in therapy, and that such therapy
include a plan for reunification services to repair the
damage to the child s relationship with her father. This
nmust be addressed in a therapeutic setting. The schedul e
for ongoi ng therapy shall be provided to [appellee] and
his counsel, and to Geta s counsel. Further, the
child s t her api st nmust be asked to provi de
recomrendations for reunification services, to include
ongoing famly therapy with Geta and each of her
parents. Visitation between Greta and her father is to
occur only in a structured, therapeutic setting at
present, and wi || be reassessed upon progress i n therapy.

In a separate Order, the court directed that Greta be pl aced
in the legal and physical custody of appellant and that Geta
continue with regular therapy sessions. The court stated that
“[t]he therapist shall be asked to provide a plan for reunification

services to repair the damage to the child s relationship with her
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father . . . .7 Appellee was to have no visitation wwth Geta but
was “permtted to visit with his daughter in a therapeutic setting,
under conditions to be explored with the current treating
t herapist.” Both appellant and appellee were required to
“participate in counseling and to reduce or elimnate parental
conflict. . . .” In addition, the court ordered that “[a] report
shall be filed setting forth the paraneters of the reunification
plan wi thin 90 days, and a revi ew of progress towards reunification
may be set, upon request, after six (6) nonths.”

The court’s Menorandum Opi nion and Order were dated July 8,
2005 and entered July 13, 2005. Appellant’s tinmely appeal

f ol | owed.

LEGAL ANALYSIS

Appel lant’ s first assignnment of error is that the court, as a
matter of law, failed to find, based on the “overwhel m ng wei ght of
evidence,” that G eta had been sexually abused by appellee. The
court, according to appellant, applied the incorrect “burden of
proof” under Famly Law 8 9-101 in reaching its conclusions.
Appel I ant asserts that the court also abused its discretion in
admtting Dr. Snow and Di zard as experts, adm tting their opinions,

and failing to “properly evaluate the credentials, experience,

expertise and credibility of Dr. Silberg.” Additional errors, as
averred by appellant, include the court’s failure to determ ne
whet her abuse would I|ikely occur if appellee were granted
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visitation and the failure to establish specific conditions under
which Geta could visit appellee that “would sufficiently assure
the safety and the physiological, psychological, and enotional
wel | —being of the child.” Appellant also contends that the court
commtted reversible error by delegating judicial authority to
Geta' s therapist to decide on “visitation paraneters” for appell ee
and Greta and by ordering a reunification plan fromthe therapist.
Finally, appellant clainms that the court based its conclusions on

testi nony and evi dence from previ ous heari ngs.

I

a. Reasonable Grounds to Believe

Md. Code (2004 Repl. Vol., 2005 Supp.), Fam Law (F.L.)
§ 9-101 provi des:

8 9-101. Rejection of custody or visitation if abuse
likely

Determne if abuse or neglect is likely

(a) I'n any custody or visitation proceeding, if the court
has reasonabl e grounds to believe that a child has been
abused or neglected by a party to the proceeding, the
court shall determ ne whether abuse or neglect is likely
to occur if custody or visitation rights are granted to
the party.

Deny custody or visitation if abuse |ikely

(b) Unless the court specifically finds that there is no
i kelihood of further child abuse or neglect by the
party, the court shall deny custody or visitation rights
to that party, except that the court nay approve a
supervi sed vi sitati on arrangenent that assures the safety
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and the physiological, psychological, and enotional
wel | —bei ng of the child.

The Court of Appeals has recently expl ained that “[d]ecisions
concerning visitation generally are within the sound di scretion of
the trial court, and are not to be di sturbed unless there has been
a clear abuse of discretion.” In re Billy w., 387 M. 405, 447
(2005) (citations omtted). In light of & 9-101, “[Db]ecause the
trial court is required to nmake such determ nations in the best

interests of the child, visitation may be restricted or even deni ed

when the child s health or welfare is threatened.” 1I1d. (citation
omtted). Therefore, when “a court has reasonable grounds to
believe that neglect or abuse has occurred . . . custody or
visitation nust be denied. . . .” Id. (quoting § 9-101).

Appel I ant clainms that the court conmtted reversible error by
using the preponderance of evidence burden of proof when any
anal ysi s under 8§ 9-101, appellant avers, requires that the court
apply the “reasonabl e grounds” standard. Appellant naintains that
§ 9-101 requires courts to weigh and evaluate the evidence
presented under the reasonable grounds standard, which has been
characterized as akin to the term “probabl e cause,” and that the
standard of preponderance of the evidence is a “nore stringent
standard” than reasonable grounds. Svedberg v. Stamness, 525
N.W2d 678, 682, n.2 (N D. 1994)(Suprenme Court of North Dakota
construing that state’s crimnal code section 12.1-31.2-01, which

grants a court the power to tenporarily restrain conduct when it
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finds that there are reasonable grounds to believe an individual
engaged in disorderly conduct). As a result, the court’s finding
that Geta did not suffer sexual abuse by appellee, based on a
preponderance of evidence, is legally incorrect. W agr ee.
In construing 8 9-101, we are m ndful that
. . the primary goal of [] [statutory
interpretation] is to ascertain and effectuate the
intention of the legislature. W first ook to the text
of the statute, giving the words their ordinary neani ng.
If the plain meaning of the statute is unanbi guous, our
inquiry into the legislature's intent is conplete. |If,
however, anbiguity exists, we turn to surrounding
circunstances, such as legislative history and the
purpose behind the statutory scheme as a whole, to
determne legislative intent.®
Ford v. Douglas, 144 M. App. 620, 624 (2002)(citations and
guotation marks omtted).
We have previously exam ned t he reasonabl e grounds standard in
a different context within the area of donestic abuse. I'n

Katsenelenbogen v. Katsenelenbogen, 135 Ml. App. 317, 322 (2000)

The Senate Judi ci al Proceedings Comrittee noted its
| egislative intent for then Senate Bill 320 in its Summary of
Committee Report:

The intent of Senate Bill 320 is to require a court
either to prohibit visitation or custody or approve a
supervised visitation arrangenment if the court has
reasonabl e grounds to believe that child abuse or negl ect
has occurred and there is |ikelihood of further abuse or
negl ect by the party.

The purpose of the bill is to provide for nore
expedi ti ous decisionnmaking in custody and visitation
cases invol ving suspected child abuse or negl ect.

Maryl and Senate Judicial Proceedings Conmttee, S.B. 320 Conmittee
Report at 2 (1984).
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vacated as moot, 365 Md. 122 (2001), where appell ant chal |l enged t he
entry of a protective order against him pursuant to the State
Donestic Violence Act, codified at Famly Law Article 88 4-501 et
seq., we held that, if the wife's basis for the protective order
was “fear of immnent serious bodily harm the fear nust be
reasonable and . . . the relief nust be tailored to the situation
bei ng addressed.”
We expl ai ned general ly:

[All | egati ons of donestic viol ence are very seri ous,
and the issuance of a protective order nornmally carries
with it grave consequences for the perpetrator. If a
protective order is issued without a sufficient |egal
basi s, those consequences frequently cannot be erased.
In that situation, the alleged perpetrator may suffer
unfairly from the direct consequences of the order
itself, which may include renoval fromhis or her hone,
[or] tenporary loss of custody of his or her
chi | dren.

Id. at 335.

We then related the outconme of a protective order proceeding
all eging abuse to the effect of child custody or visitation under

8 9-101, noting:

In making child custody determ nations, a court

wei ghs nunerous factors, including the fitness of the
parents, the character and reputation of the parties, and
the length of separation of the child fromthe natura
parents. Atrial court m ght consider the i ssuance of a
protective order agai nst one parent when | ooki ng at any
of these factors.

Furthernore, . . . if atrial court has reasonable
grounds to believe that a child has been abused or

- 19 -



negl ected by a party to the proceeding, the court nust
specifically find that there is no |ikelihood of further
child abuse or neglect by the party in order to award
custody or visitation rights to the party, except for a
supervi sed visitation arrangenent. F.L. 8§ 9-101. A
protective order issued by a court that states that one
parent abused his or her child pursuant to F.L. 8§ 4-501
woul d give a trial court reasonable grounds to believe
that the child had been abused.

Id. at 336-37 (citation omtted).

Al t hough the Court of Appeals vacated our judgnent as having

the Court exercised its discretion and explored further
rel ati onship between the issuance of a protective order

subsequent litigation concerning a famly.

[Once a court has found from the evidence that
abuse has occurred and that a protective order is needed
to provide protection for the petitioner or other person
entitled to relief, the court’'s focus nust be on
fashioning a renmedy that is authorized under the statute
and that will be nost likely to provide that protection.
If . . . the court believes that protection of the
petitioner requires that the parties be physically
separated and that the respondent vacate the hone, it
shoul d not hesitate to order that relief, along with any
ancillary relief provided for in the statute, regardl ess

of any potential inpact on future litigation. . . . [A]
determ nation either to exclude the perpetrator fromthe
famly home . . . wll, in nost instances, require the

court to provide, anong other things, for the tenporary
custody of any m nor children, their support, the support
of the victim and visitation arrangenments.

It is likely true, as the Court of Special Appeals
noted, that the issuance of a protective order and the
provision of this kind of relief in it my have
consequences in other litigation. A judicial finding,
made after a full and fair evidentiary hearing, that one
party had committed an act of abuse against another is
entitled to consideration in determ ning i ssues to which
that fact my be relevant. Living arrangenents
established as the result of a protective order may have
rel evance in determ ning custody .
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Id. at 136-37.

W hold that the court erred by failing to apply the
reasonabl e grounds standard to the facts of the case sub judice.
Not abl y, reasonable grounds was the standard articulated by the
General Assenmbly when it drafted § 9-101. Moire significant to the
di scussion at hand are the previous pronouncenents of this Court
and the Court of Appeals concerning abuse allegations and the
standard under which the allegations should be considered. Under
settled case | aw, the factual bases for protective orders, based on
physi cal abuse, nust be reviewed under the objective standard of
reasonabl eness. No | ogical reason exists, inlight of the explicit
| anguage of § 9-101, for us to uphold application, by the |ower
court of the nore stringent standard. \Wether appellee sexually
abused hi s daughter shoul d have been determ ned by the reasonable
grounds standard. Consequently, we vacate the Order of the circuit
court and remand the case for further proceedings. On remand, the
court shall reassess the evidence to discern if that evidence
satisfies the | ower threshold of reasonabl e grounds to believe that

Greta was sexual |y abused by appell ee, pursuant to § 9-101.

b. Expert Testimony

Appel l ant next assigns error to the court’s findings and
concl usi ons concerning the qualifications of the expert w tnesses,
Dr. Snow and Soci al Services I nvestigator Rosalind Di zard at trial,

adm ssion of the opinions of Dr. Snow and Di zard as to whether
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Greta was sexually abused and the nmanner in which
evaluated Dr. Silberg. Upon our review of the |owe

proceedi ngs and perceiving no clear abuse of discretion,

the court

r court’s

we shal |

affirm the court’s conclusions with respect to receipt of

expert testinony at trial.

Expert testinony nmay be admitted, in the form o
opinion or otherwise, if the court determ nes that

f an
t he

testinmony will assist the trier of fact to understand the

evi dence or to determne a fact inissue. In nmaking

t hat

determ nation, the court shall determ ne (1) whether the
witness is qualified as an expert by know edge, skill,

experi ence, traini ng, or educat i on, (2)

t he

appropri at eness of the expert testinony on the particul ar
subject, and (3) whether a sufficient factual basis

exists to support the expert testinony.
Md. Rule 5-702 (2006).

Regar di ng expert testinony, we have expl ai ned:

It is a tinme-honored rule of evidence that in order to
qualify as an expert, [one] should have such speci al

know edge of the subject on which he is to testify

t hat

he can give the jury assistance in solving a problemfor
whi ch t hei r equi prent of average know edge i s i nadequat e.
Broad discretionis vestedinthetrial court with regard

to expert testinony, and that discretion will no

t be

di sturbed on appeal absent an error of law or fact, a

serious mstake, or clear abuse of discretion.

Ve

further note that objections attacking an expert’s

training, expertise, or basis of know edge go to
wei ght of the evidence and not its admssibility.

t he

t he

Johnson & Higgins of Pennsylvania, Inc. v. Hale Shipping Corp.,

121 Md. App. 426, 444, cert. denied, 351 Md. 162 (1998)(citations

and quotation nmarks omtted).

Appel | ant avers that neither Dr. Snow nor Dizard “denonstrat ed

the mninmal anount of conpetence to qualify as experts

case.” Wth respect to Dizard, a licensed social work

in this

er with a

Master’'s Degree and enployed with the Protective Services Unit of
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the Baltinmore County Departnment of Social Services, appellant
points to Dizard’ s “relatively short period of enploynent” with the
agency of two years and notes that her work with Baltinore County
is her only experience with child sexual abuse investigations.

As the court noted, however, Dizard, during her current
position, has investigated “three hundred to five hundred sex
abuse” cases and, although she has not engaged in or authored any
research or publications on the subject of <child abuse, she
testified that she had been certified to conduct sex abuse
i nvestigations by the Ofice of the Governor by attending a
“thirty-six hour training.” Dizard s enployer, she expl ai ned, al so
required that, before she began conducting investigations, she had
to go through a “series of trainings” that were considered
“continuing education wunits.” Additionally, Dizard s early
experience included treatnment of a nunmber of children who had been
referred as physical abuse or sexual abuse cases. W concur with
the court’s conclusion that Dizard's training and experience
gqualified her as an expert to “investigate and evaluate child
sexual / physi cal abuse cases.”

Regarding Dr. Snow, who has a Master’'s Degree and Ph.D in
Social Wrk, appellant simlarly avers that he had limted
experience with children of G eta s age who were victins of sexual
abuse. Appel | ant stressed that Dr. Snow s experience was wth
ol der children affected by sexual abuse or as offenders, and his
| ack of education, certifications and research experience in the

area of child sexual abuse. Despite this purported “lack of



credentials,” the court qualified Dr. Show as an expert, a
concl usion with which we agree.

The court noted that Dr. Snow s work experience dated back
“for over twenty years” since 1978 and involved “in sone neasure,
sexual abuse eval uations, assessnents and treatnent.” Although, at
trial, appellant attenpted to discredit Dr. Snow s experience by
asseverating that his expertise was not in the specialty at hand,”’
the court properly concluded that Dr. Snow s vast experience in the
field of social work and in various states qualified him as an
expert for the general disciplines for which he was proffered:
“clinical evaluations, assessnents and therapy.” Dr. Snow s |ack
of “significant experience in child sexual abuse evaluation” is
i mmaterial where the breadth and depth of his experience neets the

mnimal requirenents to be qualified as an expert in the subject

‘Counsel for appellant argued:

There is absolutely nothing in his curriculumvitae
that reflects any significant experience in the area of
child sexual abuse, whether it be evaluation or
treat nent.

He is not certified or licensed in any way in the
area of child sexual abuse eval uati on and treatnent.

He al so, by his own adm ssion, has only had occasi on
to work with a child between the ages of three and six,
to do an evaluation in Maryland, on one occasion, and

| ess than ten in Uah. . . . The bulk of his practice,
the majority of his practice, is in — it involves
par ent s and famlies in acri noni ous di vorce

rel ati onshi ps, his therapy with parents and children.

Hs practice does not involve — it does not
involve, in any material effect, the evaluation and
treatment of children between the ages of three and six
who have been all egedly sexual ly abused.
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areas about which he testified. W therefore perceive no abuse of
discretion in the court’s decision to accept Di zard and Dr. Snow as
expert w tnesses.

The opinions of Dizard and Dr. Snow, according to appellant,
were so “grossly lacking” the required factual foundation that the
court abused its discretion in admtting their opinions that
appel l ee did not sexually abuse Greta. A review of the record
however, indicates otherw se.

As previously noted

Under the well-established Maryland comon [|aw of

evidence, it is within the sound discretion of the trial

court to determine the admissibility of expert testimony.

The Maryl and Rul es of Evidence, adopted by this Court in

1994, did not limt that discretion. . . . A trial

court’s ruling either admitting or excluding such
testimony “will seldom constitute a ground for reversal.”

Hricko v. State, 134 M. App 218, 271 (2000), cert. denied, 362 M.
188 (2000) (alterationin original)(quoting Sippio v. State, 350 M.
633, 648 (1998)). In addition, “[a] factual basis for expert
testimony may arise from a number of sources, such as facts
obtained from the expert’s first-hand knowledge, facts obtained
from the testimony of others, and facts related to an expert
t hrough t he use of hypothetical questions.” Id. at 273 (alteration
in original)(citation omtted).

Appel | ant urges that the opinions offered by Dizard and Dr.
Snow were simlar to the social work expert opinion reversed and
deened inadm ssible by the Court of Appeals in Bohnert v. State,
312 M. 266, 277 (1988). In that case, a social worker
i nvestigated whether Alicia, who was under the age of fourteen at

the tine of the event at issue, was the victimof sexual abuse by
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her nother’s live-in boyfriend. The State requested that a soci al
wor ker investigate the allegations. The social worker, Dora
Tenple, testified, detailing her investigation which consisted of
“an interview of about an hour with Alicia at her school,” speaking
with Alicia’s nother and a subsequent conversation with Alicia
where she “related certain information to [ Tenple], which [ Tenpl €]
deened appropriate and necessary in gathering for [her]
i nvestigation.” 1d. at 271. Tenple, opining that Alicia was a
vi cti mof sexual abuse, reveal ed on cross—exam nation that she had
spoken to people other than Alicia and her nother to form her
opi ni on, but those other people were not identified. 1d. at 272.
Tenple further testified that she did not subject Alicia to any
obj ective testing because she believed that “she had ‘a certain
sense about children’ so that it was not necessary to give them
tests.” Id. at 272. In addition, the “[s]trongest part of [her]
opi ni on [was] based on the child s statenent, because of her age.”
Id. at 273.

The Court of Appeals concluded that “the very groundwork for
Tenpl e’ s opi nion was i nadequately supported [by the facts].” I1d.
at 276. The Court also had an alternative reason for concl uding
the trial judge erred in admtting the opinion, in addition to
abusing his discretion, i.e., that Tenple's testinony as offered
related “to the credibility of another witness” and “is to be
rejected as a matter of law.” 71d. at 278. The Court reasoned:

The opinion of Tenple that Alicia in fact was sexually

abused was tantanmount to a declaration by her that the

child was telling the truth and that Bohnert was |ying.

In the circunstances here, the opinion could only be
reached if the child s testinmony were believed and
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Bohnert’s testinony disbelieved. The inmport of the

opinion was clear -- Alicia was credi bl e and Bohnert was

not . Al so, the opinion could only be reached by a

resol ution of contested facts -- Alicia’ s allegations and

Bohnert’ s denials. Thus, the opinion was i nadm ssi bl e as

a matter of |aw because it invaded the province of the

jury in two ways. It encroached on the jury’s function

tojudge the credibility of the witnesses and wei gh their
testinmony and on the jury’ s function to resol ve contested
facts.

Id. at 278-79.

The Bohnert analysis is inapplicable to the case at bar. The
opi nions of Dr. Snow and Di zard were based upon investigations and
reports that enpl oyed nore acceptable forns of fact—gathering than
those used in Tenple's investigation and subsequent inadm ssible
opi ni on. Both Dr. Snow and Dizard conducted several interviews
with all parties involved in the allegations of abuse of Geta.
Wth respect to speaking to Geta, Dzard interviewed her
individually at Geta s school, while Dr. Snow conducted el even
sessi ons t hat I ncl uded G eta, appel I ant, appel | ee and
Tarachanskaya. Dizard also spoke with Geta s guardian ad litem
and reviewed both reports from Drs. Silberg and Snow before
deci di ng whet her abuse took place. Dr. Snownoted a session in his
report in which he collaborated with Dr. Silberg and interviewed
Greta without her parents present. Dizard listed her use of the
RATAC Interview process during her interview with Greta and the
child s deneanor indicated “she was telling the truth” about
initially denying that she had been inappropriately touched or
touched soneone el se. Di zard also used the Reid Techni que of
guestioning when interview ng appellee, which indicated he was

bei ng trut hful about not abusing Geta.
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Clearly, the research and investigative techniques which
Dizard and Dr. Snow utilized denonstrate that they possessed nore
factual bases for their decisions than did Tenple. Al sources of
informati on were identifiable, there were nunerous contacts wth
all parties in order to confirmthe experts’ first—-hand know edge,
and those contacts allowed them to weigh and evaluate each
i ndi vi dual ’ s deneanor. The experts al so shared i nformati on bet ween
each other. The opinions here were certainly based upon nore than
Dr. Snow or Dizard s “sense of children” of a certain age who may
have a stake in fabricating allegations of sexual abuse.

Furthernore, the trial did not involve a witness vouchi ng for
the credibility of another witness, as in Bohnert. In ware v.
State, 360 MI. 650, 679 (2000), the Court of Appeals reiterated
that “[w] hether a witness on the stand personally believes or
di sbelieves testinony of a previous witness is irrelevant, and

guestions to that effect are inproper (citing Joseph
Mur phy, Jr., Maryland Evi dence Handbook § 603 (C), at 250 (3d ed.
1999)). See also Riggins v. State, 155 MI. App. 181, 207-209,
cert. denied, 381 MJ. 676 (2004)(distinguishing Bohnert when the
subject testinony was not offered for the wi tness belief about
anot her wi tness’ veracity). W therefore conclude that the
opinions of Dr. Snow and D zard were offered for their analysis
and evaluation as to whether Geta was sexually abused by her
fat her based upon the facts of their respective investigations, and

not on the basis of whether they believed or disbelieved the

testinony of other wi tnesses at trial.



Regar di ng expert testinony, appellant also contends that the
court abused its discretion in failing to “properly evaluate the
opi ni ons, credentials, experience, expertise and credibility of Dr.
Silberg.” A though Dr. Silberg was specifically appointed by the
court, appellant clains that, “[b]lased on the evidence at Tria
[sic], the Trial Judge did not properly evaluate Dr. Silberg' s
opinion” and “did not identify any justification for conpletely
disregarding Dr. Silberg’'s opinion that Greta had been sexually
abused by her father.” Appellant’s contention is wholly wthout
merit.

The gravanen of appellant’s argunent is that, because the
trial judge agreed with D zard and Dr. Snow, she did not properly
evaluate and consider Dr. Silberg s opinion; ergo, the judge is
required to substantiate her reasoning for disregarding Dr.
Silberg’s opinion in rendering her findings of fact and
conclusions. As stated, when it comes to matters concerni ng expert
testinmony, the trial court has broad discretion in accepting a
witness as an expert and admitting or excluding the expert’s
opi ni on. It was within the purview of the trial judge to make
findings of fact based on the evidence and to wei gh and determ ne
what evidence was persuasive and credible in reaching her
conclusions in this case.

The judge heard conflicting testinony fromthe experts and
appel | ee, who deni ed abusing Greta, and the judge found that Geta
was not sexually abused by her father. Because the court
specifically appointed Dr. Silberg to assess and evaluate Greta, it

is apparent that the trial judge was famliar with Dr. Silberg' s
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credentials and accorded serious consideration to her opinion in
rendering a decision in this case. No further “evaluation” was
necessary by the court. Mdreover, as factfinder, a court, like the
role of a jury, is not required to articulate reasons as to why
evidence is credited or discredited. Not ably, “a trial judge' s
failure to state each and every consideration or factor does not,
wi t hout denonstration of sone i nproper consi deration, constitute an
abuse of discretion, so long as the record supports a reasonabl e
concl usion that appropriate factors were taken into account in the
exercise of discretion.” Cobrand v. Adventist Healthcare, Inc.,
149 Md. App. 431, 445 (2003).

The trial judge reviewed all exhibits and reports; she also
W tnessed the testinony of the experts and appellee and their
deneanor before rendering her findings. Because the trial judge
di sregarded the ultimate opinion of an expert whose testinony
supported appellant’s position does not constitute an abuse of
di scretion.

IT
Recurrence of Abuse

Appellant cites 8§ 9-101 for the proposition that the court

erred as a matter of law by failing to determ ne whet her abuse was

likely to occur if visitation rights were granted to appellee,

pursuant to subsection (a). In light of our discussion and hol di ng
in section |l.a. supra, we wll not address the nmerits of this
I ssue. On remand, if the court determnes that there are

reasonabl e grounds to believe Geta was abused by appell ee, it nust

then enunciate its determnation of whether there exists the
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| i kel i hood of recurring abuse. In such a case, unsupervised
visitation nust be denied. If the court discerns no reasonable
grounds to believe the mnor child was abused, it need not decide

the issue of recurring future abuse.

ITI
Visitation Arrangement & Improper Delegation
of Judicial Authority

W shall address appellant’s third and fifth issues
si mul t aneousl y. Regarding the visitation arrangenent, appellant
asserts that the court erred in failing to order that appellee’s
visitation with Geta be supervised and in issuing the Oder
W thout specific Ilimts or instructions pertaining to the
visitation arrangenent. The court’s Order stated “there shall be
no visitation between [appellee] and his daughter,” followed by
“[ h] owever [appellee] shall be permtted to visit with his daughter
in a therapeutic setting, under conditions to be explored with the
current treating therapist.” The court also enployed the term
“structured, therapeutic setting” in its Menorandum Opinion to
descri be the conditions of visitation.

As previously noted, 8 9-101 provides that it is mandatory
that a trial court deny custody or visitation rights to a party in
a case in which (a) it has grounds to believe that a child has been
abused or neglected and (b) the court has not nade a specific
finding that there is no likelihood of further child abuse or
neglect, with one express exception: “the court may approve a

supervi sed visitation arrangenent that assures the safety and the
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physi ol ogi cal, psychological, and enotional well-being of the
child.” At first blush, it would appear that the provisions
regarding visitation in the Menorandum Qpinion and Oder are
facially conflicting, unequivocally denying visitation, on one
hand, and providing for visitation in a “structured therapeutic
setting,” on the other.

The court’s Visitation Order is an apparent attenpt to i nvoke
t he af orenmenti oned excepti on under 89-101 (b). Stated otherw se, a
“structured therapeutic setting” was intended by the court, in
issuing its Order, to foster “the safety and the physiol ogical
psychol ogi cal, and enotional well-being of young Geta.” F. L. 8
9-101(b). Assum ng, arguendo, that on remand, the court, in
reassessing its findings under a reasonable grounds to believe
standard, determ ned that there i ndeed was child abuse, a grant of
visitation wunder a “structured therapeutic setting would
neverthel ess conmport wth § 9-101(b). Inherent in the term
“structured, therapeutic setting,” we believe, is the requirenment
of supervision mandated by the statute. In ordering such a
therapeutic setting, however, we believe that it would be
preferable for the court to be nore definitive as to who should
supervise such visits and the frequency and schedule of such
visits.

Regardi ng appellant’s assertion that the court inproperly
del egated judicial authority, it clearly sought to reunify appellee
and Greta concomitant with its concerns of parental alienation
The court erred, however, inrelegating to others material terns of

appel lee’s visitation. The Court of Appeals, in In re Mark M., 365
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M. 687, 707 (2001), vacated the trial court because it failed to
grant or deny visitation but rather declared that “[v]isitation
will not occur until [the child s] therapist recomends it.” The
Court held that the trial court’s ruling constituted an i nproper
del egation to a third party of judicial authority to determ ne
visitation. Id. The manner in which the court in the case sub
judice relegated to the therapist reunification plans and
reconmendati ons, wthout specifically setting forth a defined
vi sitation schedul e, constituted an i nproper del egati on of judici al
authority. On remand, should the court order visitation between
appel l ee and his daughter after reassessing the facts under the
reasonabl e grounds to believe standard, it nust clearly articul ate
a visitation schedul e between appellee and Geta, including the
nature of any supervision by a therapist in order to “assure[] the
safety” and neet the “physiol ogical, psychol ogical, and enotional”

needs of Greta. F.L. 8§ 9-101.

IV

Consideration of Evidence from Prior Proceedings

To provide guidance to the lower court, on remand, we shal
address appellant’s final claim Appellant asserts that the court
commtted reversible error by considering testinony and other
evi dence t hat was adduced at previ ous hearings and proceedi ngs, but
was not admitted into evidence in these proceedi ngs. Specifically,
appel lant points to the trial judge' s findings and concl usions
where the judge discusses appellee’ s sexual abuse allegation of

Greta agai nst Tarachanskaya and her [the trial judge] “negative
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perception of [appellant]” as reasons for finding that appell ee had
not sexual |y abused G et a.

Appel | ant accurately notes, as did the trial judge in her
Menor andum Opi ni on, that the judge had been specially assigned to
this case since 1999 and, as a result, has consi dered and anal yzed
the facts and evidence of this case at various stages of the
proceedi ngs. W are satisfied, however, that the trial judge
consi dered evi dence properly before her during the trial fromwhich
this appeal was taken. As the judge explained, she considered
testinoni al evidence, as well as the exhibits that were i ntroduced,
in reaching her decision. Included in these exhibits were the
assessnent reports fromDbDi zzard and Drs. Sil berg and Snow, who had
recorded their observations and the facts as they perceived them
Wth respect to appellee’s accusations of sexual abuse against
Tar achanskaya, knowi ng that an i nvestigation nay i nplicate appell ee
as the abuser, the record contains Dr. Silberg’s testinobny as to
that very fact. She testified that, in an interviewwth appell ee,
he stated that the “first [sexual abuse] allegation ever nade was
made agai nst Al ex [ Tarachanskaya].” Dr. Snow s report noted that
“[i1]nitial allegations of sexual abuse were directed toward Geta’s
step—father. . . .” Furthernore, Dizard reiterated in her report,
after interviews of all parties, that appellee went to Child
Protective Services after Geta stated that Tarachanskaya had
“touched her.” Based upon this evidence, it was within the
province of the trial judge to review these reports and reach the

conclusion that it was “inconceivable” for appellee to initiate a



sexual abuse investigation of Geta against Tarachanskaya if he
were hinself guilty of abuse.

Simlarly, in regard to appellant’s characterization of the
trial judge’'s “negative perception” of her, there was evidence
before the court of appellant’s *“conduct, behavior, fears and
projections” from which the trial judge could have fornmed a
conclusion with respect to appellant’s actions, wthout hearing
testi mony from appell ant. The judge acknow edged Dr. Silberg's
findings in which she expressed her discernnent that she “did not
pick up a deceitfulness or evasiveness in the course of this
interview or other lengthy interviews that foll owed” and that she
“found no inconsistencies in her reports whenever [she] checked
themout with docunents.” A finding that appellant was credi bl e,
however, would not negate the existence of conflict between the
adults. The court reviewed Dr. Silberg’ s conclusion in addition to
appel lant’s discussion of the history of the relationship and
extramarital affair. Dr. Snow related in his report that
“[ appel | ant] and st ep-father have verbalized their desire to have
[ appel | ee] renoved from[Geta' s] |ife.” Mreover, appellee not
only testified about his relationship with his daughter, but he
al so testified about the continuing conflict between the parties
and appellant’s aninus toward him After review ng such evidence,
it was reasonable for the trial judge to mmke findings and
concl usi ons which were supported by the evidence. The court did

not err as a matter of |aw by considering evidence outside of the



proceedi ngs before it, where such evidence was nerely confirmatory

of the evidence in the instant proc

eedi ngs.

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE COUNTY AFFIRMED
AS TO EXPERT TESTIMONY AND
CONSIDERATION OF PRIOR
PROCEEDINGS ONLY. JUDGMENT
ORDER VACATED AND CASE REMANDED
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY
APPELLEE.



