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The question presented in this appeal, one of first
i npression, is whether the voluntariness conponent of the defense
of assunption of the risk in a civil action is negated as a matter
of law because the victims consent is not a defense to the
crimnal offense of statutory rape.?

Appel | ant, Tani ka Tate, seeks review of a notion for judgnent
entered against her in the Crcuit Court for Prince Ceorge’s
County. Appellant sued the Board of Education of Prince CGeorge’s
County after she was sexually assaulted by a famly nmenber wth
whom she left her high school, before the usual dismssal tine,
wi t hout perm ssion.

Appel | ant has presented for our reviewthree questions, which

we have re-cast as one for sinplicity:?

! The crime formerly known as statutory rape is now codified as Md. Code
Ann., Crim L. § 3-307(a)(5), which proscribes vaginal intercourse if the victim
is 14 or 15 years old and the person perform ng the act is at | east 21 years ol d.
At the time of the events giving rise to this litigation, appellant was 15 years
ol d; her partner was over 21 years ol d.

2 Appellant’s questions presented, as posed in her brief, ask

1. Does a school’s negligence in permtting a m nor
child student to | eave school grounds in
vi ol ati on of school policy act as the
supercedi ng and proxi mate cause of the injuries
| ater sustained to the m nor child when the
injuries sustained were foreseeable by the
school ?

2. Is it possible for a fifteen-year old female to
assunme the risk of statutory rape when one of
the elements of the defense is voluntariness on
the part of the m nor and the mi nor testifies
that she was enanored, scared and did what the
predator told her to do and when the law clearly
states that consent/voluntariness cannot exi st
on the part of a mnor who is statutorily raped?

3. Did the Circuit Court Judge err in not
subm tting the issues of negligence on the part
of the School Board and assunption of the risk
on the part of Tanika Tate to the jury?

(conti nued. . .)



Did the circuit court err by granting
appellee’s motion for judgment on the basis
that appellant assumed the risk of her
injuries as a matter of law?

Al'though a victinmis age at the tinme of the sexual assault
prevented her attacker from asserting consent as a defense to
crimnal charges, we hold that the victi mwas conpetent to consent
for civil litigation purposes, and thus coul d be determ ned to have
assumed the risk of her injuries. W shall affirmthe judgnment of
the trial court.

FACTS and PROCEDURAL HISTORY

W note that “[b]ecause we are reviewing the trial court's
decision to grant the appellees' notion for judgnment at the close
of the appellant's case, we shall recite the facts as adduced at
trial in the light nost favorable to the appellant. Nelson v.
Carroll, 355 Md. 593, 600, 735 A 2d 1096 (1999) (citing MI. Rul e 2-
519(b)); Blood v. Hamami P'ship, 143 Md. App. 375, 379 (2002).

I n Novenber 1999, appellant was fifteen years of age and a
10t h grade student at Suitland H gh School, a public high school

under the managenent and direction of appellee, the Prince

George’ s County Board of Education. During the Thanksgi vi ng school

2(...continued)

Because the court granted appellee’'s motion for judgment on the grounds that
appel | ant assumed the risk of her injuries, and appellant appeals only that
ruling, we shall consider appellant’s challenges only as they relate to that
i ssue.



hol i day, her wuncle-in-law, Kevin Shields, mde sexual advances
toward Tani ka, including lifting her shirt and skirt. On t he Monday
after the holiday, Shields tel ephoned Tani ka before she | eft hone
for school and infornmed her that “he was going to get nme from
school. ... [S]o he could take ne to his house and have sex with
ne.”

On that sane day, after her lunch period, Tanika was called
from her math class to the high school’s main office. Wen she
arrived in the office, she was infornmed by a nmenber of the office
staff that Shields “was there to get a key from ne.” Shi el ds
apparently had sought perm ssion to take Tanika from her class,
whi ch was deni ed by Kisha Garner, a secretary working in the main
office. M. Garner testified that she informed Shields she woul d
not all ow Tani ka to | eave school property with hi mw t hout parental
perm ssion, but that she would call her from class so that she
could give himthe key.?

After Tani ka and Shi el ds exchanged keys, Ms. Garner testified,
they left the main office and she followed themto the main | obby.
She watched Tani ka and Shields until Tanika left the |obby and
wal ked in the direction of her classroom and Shields left the
buil ding. Ms. Garner and Tani ka both testified that neither Tani ka

nor Shi el ds i nfornmed anyone of their intentions to | eave the school

bui | di ng toget her. It is unclear fromthe record whet her Tani ka

3 Appellant did not testify to these events, only that “[Shields] told me
that let’s go, and we left out the door.”
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and Shields left the building by the sane exit, or by separate
exits. The record does reveal that there was a guard booth | ocat ed
at the main entrance to the school, but that it was not manned at
the tinme.

Tani ka testified that after she left the school grounds wth
Shields, they traveled together to his hone in Upper Marl boro.
Wil e at his home, Shields directed Tani ka to renove her clothes.
Upon her refusal, Shields renoved them She testified that Shields
then engaged in several sexual acts wth her, including
i ntercourse, despite her protests. After the events at Shields
house, he returned Tanika to school just ten mnutes before
di smi ssal tinme.

Three nonths after the incident, Tanika told fanm |y nenbers
about what had occurred. As a result, Shields was charged with
t hree sexual offenses stemming fromthe incident. He was convicted
and sentenced to two years in prison.*

The Board of Education’s Dism ssal Policy

It was Tanika' s theory at trial that agents and enpl oyees of
the Board were negligent in permtting her to be taken from school
by Shields, contrary to established Board policy. Thus, the
enphasis at trial concerned the school’s early dismssal policy and

the procedures relating to the release of students to famly

4 Shields was convicted of third degree sexual offense, fourth degree
sexual offense, and sexual child abuse in the Circuit Court for Prince George's
County.



menbers before the school day ends. Tani ka acknow edged t hat
students were expected to remain at school for the entire day,
unl ess they had perm ssion fromthe school staff or their parents
to | eave early. She also knew that if a student needed to | eave
early, a parent or other authorized adult was required to sign the
student out. In fact, Tanika s nother had taken her from schoo
early on several occasions before the Monday after Thanksgiving in
1999. Tani ka knew that |eaving school as she did was wthout
perm ssion, and contrary to regul ations.

The Present Case

On Decenber 18, 2001, Tanika's nother, Darlene Gay, filed a
t wo- count conpl aint on her own, and her m nor daughter’s, behalf,
al | egi ng negligence by the Board of Education. Wen Tani ka reached
the age of majority, she filed an anended conplaint to bring her
clainms in her owmnright. |In May 2002, the Board of Education filed
a third-party conplaint against Shields for indemification and
contribution. Shields did not answer, and a default judgnent was
entered agai nst himon August 16, 2002.

On March 4 and 5, 2003, a jury trial was held in the Crcuit
Court for Prince George s County. At the close of appellant’s
case, the court dismssed Darlene G ay’s claim At the conclusion
of all the evidence, the court granted the Board s notion for

judgnment as to the remaining count. |In so doing, the court ruled:



Al right. The case that neither side
cited to ne, but the court found onits own, |
find to be particularly controlling here, the
case Casper v. Charles F. Smth and Sons
Conpany, which is at 71 M. [App.] at 445
Court of Special Appeals opinion from 1987
It arose froman incident in which a 7- and an
8-year old girls were severely and permanentl|y

injured when they fell into a stream | ocated
in Baltinmore City and were subnerged in icy
wat er . As a result, both children were

prof oundly brain-damaged and suffered from
anong ot her things, spastic quadriplegic.

And in that case, the court deals with a
nunber of issues, but one is the assunption of
the risk. They cite Zachs v. Pl easant for the
proposition. I[’]ll quote it, that assunption
of the risk inplies an intentional exposure to
a known danger, and they do go through, to
sone extent, t he di stinction bet ween
contri butory negligence and assunption of the
risk; that while may overlap often and nay
certainly result in the same result, they are
not the sane.

And assunption of the risk, obviously, is
where the risk of danger was known and
understood by the plaintiff, and the plaintiff
consented, voluntarily chose to encounter the
risk. In this case, in Casper, they found
where the plaintiff voluntarily enters into a
situation involving obvious danger, he or she
may be found to have assuned the risk. There
is no doubt of tender years can assune the
risk of his or her actions. In determ ning
whet her or not a plaintiff had know edge and
appreciation of the risk, an objective
standard nust be applied, and a plaintiff wll
not be heard to say that he did not conprehend
the risk which nust have been obvious to ne.

* * %

In this case, the facts do permt only
one concl usi on. The facts as stated by the
plaintiff herself were that several days
before the incident, she had been the subject



of sexual advances, verbal advances, and
conplinments | guess about how pretty she was

and the I|ike, acconpanied by sone form of
sexual assault, exposing her body by lifting
up her cl othing. That was followed wthin

days on the day of the incident by a phone
call from her uncle, where he directed [ sic]
stated that he was going to cone to the schoo
and pick her up and take her to his house
where they woul d have sex. So, there can be
but one conclusion, that the plaintiff knew of
the risk that was invol ved. | don[’]t find
the distinction either in the law or in the
facts here. The plaintiff is arguing between
consensual sex and nonconsensual sex.

The question then, the only question | eft
I's whether she voluntarily exposed herself to
that risk of harm And there are sone cases
that do say there may not be assunption of the
risk where there is no alternative avail abl e.
Usual ly, they[']re questions of pathways, and
peopl e wal ki ng, and the like, and they had to
be sonmewhere, and there was only one avail abl e
pat hway.

Certainly in this case, the evidence
woul d suggest that there were a nunber of
alternatives available to the plaintiff. She
testified that she had been told by her nother
that she could conme and should conme to her
when anybody did anything that nmade her
unconfortable, particularly in the area of
sexual advances. Going to her nother would
have been an alternative.

Any nunber of other alternatives existed
at the school. When she cane into contact
with M. Shields in the office, she could have
handed over the key which was the purported
reason for the visit, and left. She coul d
have said, I[‘]mnot going to | eave the office
and sinply stayed. She could have asked,

excused herself to use the restroom She
coul d have done any nunmber of things. O she
could have expressly told sonebody, I[‘]m

going with him he has told ne he wants to
take me to his house for sex. She did not



avail herself of any of those alternatives.
And thus, | can[‘]t find that it was
i nvoluntary.

As regards the crimnal statute, the
crimnal statute certainly says that, as a
matter of crimnal |aw, consent by sonmeone of
this age can never [be] validly given. And it
may be that that policy that[‘]s invited there
may prevent the claim of assunption of the
risk to be raised by the abuser, had this been
a case against M. Shields. WJ[']ve already
reviewed cases early on in connection wth

your notion in |imne about defense of
contributory negligence and how t he abuser may
not raise that. And it may be that the

Maryl and | aw woul d not allow that with regard
to the assunption of the risk. But | don[‘]t
think that[‘]s the case with regard to a claim
against a third party, which is what we have
here today.

This tinmely appeal followed.
STANDARD of REVIEW
Maryl and Rul e 2-519, governi ng noti ons for judgnment, provides:

(a) Generally. A party may nove for
judgnment on any or all of the issues in any
action at the close of the evidence offered by
an opposing party, and in a jury trial at the
close of all the evidence. The noving party
shall state with particularity all reasons why
the notion should be granted. No objectionto
the notion for judgnent shall be necessary. A
party does not waive the right to nake the
nmotion by introducing evidence during the
presentation of an opposing party’s case.

(b) Disposition. \Wen a defendant noves
for judgnment at the close of the evidence
offered by the plaintiff in an action tried by
the court, the court may proceed, as the trier
of fact, to determine the facts and to render
judgnent against the plaintiff or may decline
to render judgnment until the close of all the
evi dence. Wen a notion for judgnent is made



under any ot her circunstances, the court shal
consider all evidence and inferences in the
| i ght nost favorable to the party agai nst whom
the notion is nade.

Ml. Rule 2-519(a), (b) (2003).
Recently, this Court reiterated the standard of review of a
notion for judgnent:

W review the grant of a notion for
judgnment under the sanme standard as we review
grants of notions for judgnment notw thstandi ng
t he verdict. Johnson & Higgins of Pa., Inc. v.
Hale Shipping Corp., 121 M. App. 426, 450, 710
A . 2d 318 (1998) (citation omtted). W assune
the truth of all credible evidence on the
Issue, and all fairly deducible inferences
therefrom in the light nost favorable to the
party agai nst whomthe notion is nade. Nissan
Motor Co. Ltd. v. Nave, 129 M. App. 90, 116-
17, 740 A .2d 102 (1999) (citations omtted),
cert. denied, 357 WM. 482, 745 A.2d 437
(2000) . Consequently, if there is any
evidence, no matter how slight, that is
legally sufficient to generate a jury
question, the case nust be submtted to the
jury for its consideration. Washington Metro.
Area Transit Auth. v. Reading, 109 M. App
89, 99, 674 A 2d 44 (1996) (citation omtted).

Orwick v. Moldawer, 150 Md. App. 528, 531-32 (2003). This Court
earlier stated:

W stated the proper analysis a tria
court should undertake in ruling on notions
for judgnent in James v. General Motors Corp.,
74 M. App. 479, 484-85, 538 A 2d 782, cert.
denied, 313 Mi. 7, 542 A 2d 844 (1988):

[When ruling on a notion for a judgnent
the trial judge nust consider the
evi dence, i ncl udi ng t he i nferences
reasonably and | ogically drawn t herefrom
in the light most favorable to the party
against whom the motion is made. |f there
is any evidence, no matter how slight,



legally sufficient to generate a jury
guestion, the notion nust be denied...
An appel | ate court revi ewi ng t he
propriety of the grant or denial of a
notion for judgnment by a trial judge nust
conduct the sane analysis. [Enphasis
added; citations omtted.]
Thus, if there are any disputed issues of
fact, Maryland Rule 2-519 precludes the trial
court fromresolving them unless there is no
jury. See Garrison v. Shoppers Food Warehouse,
82 M. App. 351, 354, 571 A 2d 878 (1990).
Azar v. Adams, 117 M. App. 426, 435 (1997).
DISCUSSION

Did the circuit court err by granting
appellee’s motion for judgment on the basis
that appellant assumed the risk of her
injuries?

At the outset of our discussion it is inportant to note that
the Board’ s notion for judgnment was granted based on the trial
court’s ruling that Tani ka had assunmed the risk of her injuries, as
a matter of law, by l|eaving school with Shields, knowing of his
I ntentions.

Assunption of the risk is an affirmative defense with the
burden of proof on the defendant. See GILBERT & Gl LBERT, MARYLAND TORT
LAW HANDBOOK, 3'¢ Ed. § 11.6, p. 124. (2000). Therefore, the defense
can be raised when a plaintiff has made out a prima facie case of
negl i gence. See, e.g., Smith v. Hercules Co., 204 M. 379, 385
(1954). Here, no finding of prima facie negligence was nmade by the
trial court, which nerely entertained the Board’ s notion on the
assunption of risk theory. Therefore, we wll presune, arguendo,
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t he negligence of the Board i n our discussion of the correctness of
the entry of judgnent in favor of the Board.

In so doing, we have concluded that, even though not clearly
articulated by the trial court, there was an inplicit finding by
the court as to the Board’ s negligence. A fair reading of the
col | oquy between the court and counsel that preceded the ruling on
the notion for judgnent supports a conclusion that the court, for
the sake of the assunption of the risk argunment, presuned
negl i gence.?

Appel lant’ s claim of negligence is based upon her assertion
that the Board s enployees allowed her to |eave school property
wi th Shields and, in so doing, violated well-established Board and
school policy. Wthout concedi ng negligence, the Board countered
t hat she assuned the risk of her injuries. Assunption of the risk
is aconplete bar totort recovery in Maryland. ADM Partnership v.
Martin, 348 Md. 84, 91 (1997). Defining assunption of the risk
the Court of Appeal s stated:

This Court has defined assunption of the
risk as "an intentional and voluntary
exposure to a known danger and, therefore,
consent on the part of the plaintiff to

relieve the defendant of an obligation of
conduct toward him and to take his chances

5 Although appellant briefed, and argued, her theory of the Board's
negligence, that issue is not before us. We observe, however, that the extant
record would not support a finding of prima facie negligence. The evidence is
clear that the Board s enployees denied perm ssion for Tanika to |eave the
school; that M. Garner observed Tanika returning in the direction of her
assigned classroom and that she left the school under pretext and by the
practice of subterfuge. W observe further that the foreseeability conponent of
a negligence claims is, on these facts, renmote.

- 11 -



fromharm froma particular risk." Rogers v.
Frush, 257 Ml. 233, 243, 262 A 2d 549, 554
(1970). It is well settled in Maryland that in
order to establish the defense of assunption
of risk, the defendant nust prove that the
plaintiff: "(1) had knowl edge of the risk of
t he danger; (2) appreciated that risk; and (3)
voluntarily confronted the risk of danger."
ADM Partnership v. Martin, 348 Md. 84, 91, 702
A 2d 730, 734 (1997).
Baltimore Gas & Elec. Co. v. Flippo, 348 Mi. 680, 705-06 (1998).

Appel I ant now argues that, because an essential elenent of
assunption of the risk is consent and volition, the defense is not
avai l able on the facts of this case. That is so, she posits
because the act committed by Shields was a statutory, strict
liability crime to which consent of the victimis not avail able as
a defense to the crimnal prosecution. Tani ka woul d have us
transport the unavailability of consent as a defense to crimnal
charges to the civil court — that is, if consent is not a defense
to the crinme, there can be no consent or volition in ternms of
assunption of the risk as a defense to a tort action.

We shall first clarify what may, in the litigating of this
appeal, be a m sapprehensi on about consent. As we have noted,
consent of the victimof a sexual offense based upon the age of the
victimis not available to a defendant in the crimnal realm See,
e.g., Walker v. State, 363 MI. 253, 262-63 (2001). It is not that
an underage vi cti mcannot consent to the sexual conduct. The crine

IS not predicated upon the victims unwi llingness to participate,

but rather upon the societal notion that a child of tender years
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has not yet been able to formthe necessary sophisticationto fully
conprehend the potentially adverse effects of sexual activity. W
have found no authority for the proposition that the |ega
i npedi ment to the defense of consent in the crimnal court is
equal ly applicable in the civil court.®

We shall next put to rest any notion that the defense of
assunption of the risk is not available to a defendant who i s sued
intort by a mnor plaintiff. The lawis clear in Maryland that a
m nor may, under certain circunstances, assune the risk of his or
her injuries, conpletely barring recovery. See, e.g., McQuiggan v.
Boy Scouts of Am., 73 M. App. 705, 711 (1988) (“Even though
Ni chol as was only twel ve years of age at the tinme of the incident,
there is no doubt that a child of that age can assume the risk of
his or her actions.”). See also Casper v. Chas. F. Smith & Son,
Inc., 71 Mi. App. 445, 473 (1987), aff’d, 316 M. 573 (1989)(child
plaintiffs, aged ei ght and seven, abl e to understand and appreci ate
the risk of going into an ice-covered streamto rescue their dog).
This Court noted, however, that the injury must not be “an
“unusual’ danger or one that a child of [a given] age could not
conmpr ehend, understand or appreciate.” McQuiggan, supra, 73 M.
App. at 711.

Wth respect to assunption of the risk by a mnor in a sexua

5 The General Assembly has enacted no exceptions to the common |aw tort
rule of assunption of the risk.
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assault case, this Court has said:
As we see it, for [the victim to be

barred fromrecovery, as a matter of law, the

evidence nust clearly denonstrate that she

knew or shoul d have known t hat by entering the

boys’ |ocker room she subjected herself to

danger or injury.
Campbell v. Montgomery County Board of Education, 73 M. App. 54,
65 (1987), cert. denied, 311 Md. 719 (1988). Although Campbell is
factually inapposite, it presents a framework for our analysis.
The decision indicates that, wunder sone circunstances, an
i ndi vidual (even a mnor) may assune the risk of a sexual assault
i f the victi mwoul d reasonably have known what | ay before her. The
court nust | ook to the nonent when the victimwas first in danger
to determne if she assuned the risk of her injuries; and, that
nonent may occur well in advance of the victims actual injuries.
See Crews v. Hollenbach, 358 MI. 627, 655 (2000) (gas line repair
team foreman assuned risk of explosion and fire associated with
natural gas |eak when he accepted position, twenty years prior to
injury); McQuiggan, supra, 73 Ml. App. at 710-11 (child assuned t he
ri sk of injury when he began pl ayi ng dangerous gane, even though he
quit playing game before injury occurred); Campbell, supra, 73 M.
App. at 65 (if assunption of the risk occurred, girl did so when
she entered boys’ |ocker room at school w thout perm ssion, even
t hough the | ocker room was unoccupied at the tine).

In the instant case, Shields made sexual advances toward

Tani ka several days before the sexual acts occurred. He
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t el ephoned her in the norning of the day of the incident, telling
her that he intended to take her from school for the purpose of a
sexual encounter. On Monday, Tani ka then becanme a participant in
the ruse about the exchange of keys being the purpose of Shields’
visit to the school. She further deceived school staff about her
intentions by appearing to return to class, as Shields appeared to
| eave school property when, in fact, she left the school to be with
him On the facts of record, it is beyond dispute that Tani ka knew
and understood that Shields intended to have sex with her if she
left school with him She was a wlling participant in his
escapade.

She argues, however, that the rules relating to a mnor’s
assunption of the risk are inapplicable under these facts because
she could not consent to statutory rape, and, thus could not
provi de the consent or voluntary action necessary for appellee to
prove assunption of the risk. She argues that it is irrelevant
whet her she actually consented to the sexual act because, at the
time, she |acked the capacity to do so.

Whil e we note that Tani ka steadfastly mai ntained that she did
not consent to the sexual acts perpetrated by Shields, it is not
t hose acts for which the Board is all eged to have been responsi bl e.
The allegations of negligence as to the Board relate to Tanika
having been placed in Shields’ care, contrary to regulation,

thereby putting her in danger. Cearly, as we have pointed out,
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she consented to being in his conpany, knowi ng his intentions, even
if she ultimately said “no” to the sexual activity. Not even by
extension could the Board have been Iiable for the ulti mate assaul t
upon her.

Appel l ant urges us to rely on an opinion from the Suprene
Court of Uah, Elkington v. Proust, 618 P.2d 37 (Utah 1980). In
Elkington, a jury awarded danages to a young wonan for enotiona
injuries suffered as a result of continued sexual assault during a
peri od of seven years by the defendant, her step-father, who becane
her adoptive father. The court ruled that “because the plaintiff
was a mnor[, she was] incapable of giving consent to acts of this
nature[.]” Id. at 40. The court further noted that her consent,

would be an agreement for him to
perpetrate a crine in violation of the
protections our statute affords mnors by
prohi biting contributing to their delinquency;
and woul d be so contrary to commonly accepted
standards of decency and norality that any
consensual agreenent to engage in such conduct
woul d be rejected by the | aw as agai nst public
policy and void. Wherefore, it is our
conclusion that the court was justified in
refusing defendant’s request to instruct the
jury that if the plaintiff consented she coul d
not recover.
(footnote omtted).

Id.’ Despite appellant’s argunents to the contrary, we find

Elkington to be factually inapposite and thus distinguishable. W

” The issue of consent in Elkington arose in context of the trial court’'s

ruling on a requested instruction. The defendant requested that the court
instruct the jury that the victim s consent was a bar to recovery. That request
was deni ed and the court instructed the opposite - that consent, if any, was not

consent or justification to the defendant’s conduct.
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do not see it as precedent for the proposition advanced by
appel | ant.

In Elkington, the abuse was on-goi ng and began when the victim
was nine years old. The defendant was the abuser, not a third
party who was al |l eged to have been a negligent contributor to her
injuries. Further, the Elkington victi mwas under the dom nion of
her abuser and consented to the continued abuse only because
“‘“Ishe] was scared, and [she] didn’t want to hurt [her] nother....
He told [her], it would hurt [her] nother and [they] woul d be split
up.’” Id. at 39. Also significant in Elkington was the age of the
victim who was nuch younger than was Tanika. None of the
Elkington Circunstances are present in the instant case. Appellant
was not subjected to on-goi ng abuse over a period of years froma
very young age. Additionally, Shields did not threaten her until
after the act. Finally, and perhaps nost inportantly, the defendant
in Elkington was the victims physical attacker, not a third-party
upon whom an in Ioco parentis duty had been inposed.

We have been unable to find consideration of the specific
facts presented by this case by a court of record. However, Dan B.
Dobbs reports,

Statutes traditionally crimnalized sexua
relations with mnors under a stated age, in
ef fect depriving those m nors of the power to
consent . Courts <carried these «crimna
statutes over into tort law, holding that the
seducer of an under-age mnor would be l|iable

in tort, si nce t he consent woul d be
i neffective. It is said that these statutes
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are only sporadically enforced and certainly
t hey have not been the basis for major tort
l[itigation for a long tine. A nmature mnor’s
right to consent to abortion mght seem to
inply aright to consent to sexual activity as

wel | . Some witers have argued that even
explicit professions of consent by mnors are
in reality coerced. However, a Tennessee

court has now held that a 16-year-old male
presunptively has capacity to consent to a
honbsexual act wth an older man so that a
civil suit against the man would be barred,
al t hough a crimnal prosecution would still be
perm ssi bl e.

Dan B. Dobbs, THe Law oF Tortrs 8§ 98 at 224 (2001 & 2003 Supp.)
(footnotes omtted).

This assessnent is supported by case |law from other states.
The California courts, for instance, have ruled that:

Furt her nore, in addressing whether this
particul ar crimnal conduct should carry civil
liability under the statute, it is inportant
to renenber civil and crimnal |aw involve
different considerations and distinctions.
For exanmple, the <crimnal Ilaw does not
recogni ze consent by a person under the age of
18 as a defense. The different treatnent
civilly of the concept of consent is striking.
There is no hard-and-fast rule as to the age
at which a person attains the capacity to
consent to bodily invasions. “A  m nor
acquires capacity to consent to di fferent
ki nds of invasions and conduct at different
stages in his devel opnent. Capacity exists
when the mnor has the ability of the average
person to understand and weigh the risks and
benefits.” C. Mor eover , deci si onal and
statutory law is replete with exanples of
situations in which a child over the age of 14
is deened to have the nmental capacity of an

adult. In California, mnors of that age are
capable of obtaining an abortion or birth
control devices ..., consenting to certain

types of nedical and nmental health treatnent
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and being emancipated .... Simlarly,
here, where we are addressing civil liability,
we deem consent of an individual under the age
of 18 a perm ssible consideration.
Cynthia M. v. Rodney E., 279 Cal. Rptr. 94, 97, 228 Cal . App. 3d
1040, 1046, (Cal. C. App. 1991).

The Court of Appeal s of Georgia agreed that “[a] charge on the
inability of a child under 14 years of age to consent to sexua
i ntercourse may be relevant in cases involving achild s ability to
consent to crimnal acts ... but it is not relevant in cases
involving a 13-year-old child s ability to appreci ate dangers of
hi s envi ronnent and to avoi d consequences associ ated with exposure
to such dangers.” Robinson v. Roberts, 423 S.E 2d 17, 18, 205 Ga.
App. 645, 646 (Ga. Ct. App. 1992).

Seventy-two years ago, the Suprenme Court of North Dakota
det er m ned:

It nmust be renmenbered that both at comon | aw
and under our statutes an infant is Iiable for
his torts in |like nmanner as any other person
., and the fact of voluntary participation
in any joint wongful act would preclude an
infant female participant from recovery on
common |law principles were it not for sone
statute declaring her to be legally innocent.
The rape statute al one woul d be sufficient for
this purpose under the authorities above
cited, but when another statute characterizes
her act as a voluntary violation of lawit is
legally inpossible to [no] |onger regard her
as innocent for the purpose of a civil suit.
Braun v. Heidrich, 241 N.W 599, 601, 62 N.D. 85, 90-91 (N.D

1932). See also McNamee v. A.J.w., 519 S.E.2d 298, 302-03, 238
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Ga. App. 534, 538-39 (Ga. Ct. App. 1999) (collecting cases); Altena
v. United Fire & Casualty Co., 422 N.W2d 491 (lowa 1988).

Whet her the inability to consent under crimnal |aw renders
vol untary actions non-consensual under civil lawis far fromcl ear,
however . As the District Court for the Northern District of
Al abama recently not ed:

The court is aware that under state crim nal

law, the plaintiff could not consent to have

sexual relations due to her age. The court

finds ot her districts have t aken

unreconci |l abl e positions on the question of

whether the inability to consent under

crimnal law renders voluntary actions non-

consensual
Benefield v. The Bd. of Trs. of The Univ. of Ala. at Birmingham,
214 F. Supp. 2d 1212, 1217 n.12 (N.D.Ala. 2002) (citations
omtted). See, e.g., Kravitz v. Beech Hill Hosp., LLC, 808 A. 2d
34, 44, 148 N.H 383, 393 (N. H 2002) (Nadeau, J., concurring). In
a concurrence, the appellate division of the Suprenme Court of New
York recently questioned the law in that state in this regard
Colon v. Jarvis, 742 N.Y.S. 2d 304, 292 A .D.2d 559 (N.Y. App. Dv.
2002) (MIler, J.P., concurring).

South Carolina, for instance, has determ ned that a mnor is
i ncapabl e of voluntarily consenting to a sexual battery commtted
by an ol der person, whether the matter occurs in the civil or
crimnal context, but that actual consent may be relevant in a

civil suit in determ ning damages only. Doe v. Orangeburg County

Sch. Dist. No. 2, 518 S.E. 2d 259, 260, 335 S.C. 556, 558-59 (S.C
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1999). The court’s determnation was based, however, on a
constitutional provision that prohibits an unmarried femal e under
the age of fourteen fromconsenting to sexual contact. 1d. at n.3.
The court permtted the question of the victinis consent to be
consi dered for damage purposes. See also AllState Ins. Co. V.
Granger, No. 236753, 2003 Mch. App. LEXIS 2192, at *7-*8 (Mch
Ct. App. Sept. 9, 2003)(“Qur Legislature, by crimnalizing sexual
relations with mnors, determned that harm results to underage
persons who engage in sexual intercourse whether they consent to
the act or not.”).

Maryl and does not have a constitutional provision simlar to
those cited by the South Carolina courts. |In Maryland, a m nor may
consent to certain life-saving nedical procedures, receive
information about, and “treatnent” for, pregnancy, venereal
di sease, and nost birth control nmethods. M. Code Ann., Health-
Gen. Il § 20-102 (2000 Repl. Vol. & 2003 Supp.). Thus, in the
absence of a provisionto the contrary, and on the facts presented,
we hold that a mnor’s consent is relevant for purposes of
determining civil liability.

Because it is not inpossible, as a matter of law, for a
sexual ly battered mnor to neet the third el enent of the assunption
of the risk test, in a suit against a defendant other than the
actual abuser, that she voluntarily confronted the risk of her

injuries, we must determne whether the court was correct in
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finding that, as a matter of law, the elenent was net.?3
In the present case appell ant agreed, as we di scuss above, to
| eave school property with Shields. Appellant testified that she
knew Shields’ intentions when she |eft the school property, but
that she went with him*[b]ecause ... he said he was going to cone
get me fromschool and call nme out of class.” She also agreed, on
cross-exam nation that, “[she] knew that the purpose or reason why
[ Shi el ds] was going to pick [her] up fromschool was to take [her]
to [ his] house and have sex[.]” She al so agreed that she left with
Shi el ds not because she was frightened, but because “what M.
Shi el ds was doing made [her] feel good a little bit, or nmade [ her]
feel special[.]” There is no evidence that appellant was
frightened or under duress when she left the school property; in
fact, appellant testified that she was not “scared” until Shields
instructed her to renmove her clothes. W also note the tria
court’s recitation of the nmany avenues of escape available to
appel lant prior to her arrival at Shield s hone.
This Court’s words in Casper, supra, are especially
appropri ate:
W are acutely aware of the trenendous
enotional, physical and economc burdens
placed on the two famlies in this case as a
result of this accident. The need to find a
nmeans to ease those burdens does not, however,

justify straining the principles of negligence
to achieve a nore palatable result. The injury

8 We are not presented with, and do not decide, the question of whether
assunption of the risk is available as a defense against the actual abuser.

- 22 -



of a child stirs the synpathetic concerns of

all. As the Court of Appeals has sadly
recogni zed, "[a]dventurous youth always has,
and ever wll, furnish its full death and
accident toll." Ahrens, 168 Md. at 628, 179 A

169. As lanentable as that is, wupon the
conpl ai nts and i nferences deduci bl e therefrom
this tragedy cannot be attributed to
actionable negligence on the | part of
appel | ees.

Casper, supra, 71 M. App. at 475.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’S COUNTY AFFIRMED;

COSTS TO BE PAID BY APPELLANT.
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