REPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 02762

September Term, 2006

ANDREA TAYLOR, ET AL.
V.

CSR LIMITED, ET AL.

Hollander,
Alpert, Paul E.,

(Retired, Specially Assigned)
*Adkins, Sally D .,

JJ.

Opinion by Adkins, J.

Filed: September 9, 2008

*Adkins, Sally D., J., now serving on the
Court of Appeals, participated in the hearing
and conference of this case while an active
member of this Court; she participated in the
adoption of this opinion as a specially
assigned member of this Court.



REPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 02762

September Term, 2006

ANDREA TAYLOR, ET AL.

V.

CSR LIMITED, ET AL.

Hollander,
Alpert, Paul E.,

(Retired, Specially Assigned)
*Adkins, Sally D .,

JJ.

Opinion by Adkins, J.

Filed:

*Adkins, Sally D., J., now serving on the
Court of Appeals, participated in the hearing
and conference of this case while an active
member of this Court; she participated in the
adoption of this opinion as a specialy
assigned member of this Court.



The estates of two stevedores alleged to have contracted cancer from exposure to
asbestos while unloading bags of asbestos at the Port of Baltimore, apped the dismissal of
their claim for alack of personal jurisdiction against an Australian company. CSR Limited,
d/b/a Colonial Sugar Refining Co., Ltd. (“CSR”), appellee, is an Australian corporation
alleged to have shipped bags of ashestos fiber to the Port of Baltimore at thetimeAlfred B.
Smith and Joseph Anzulis worked there as stevedores. Andrea Taylor, personal
representative for the Smith estate, and M ary Fuchsluger, personal representative for the
Anzulis estate, present the following question for our review:

Did the trial court err as a matter of law in granting CSR’s
motion to dismiss for lack of persond jurisdiction?

Viewing the evidence in the light most favorable to appellants, we conclude that
appellants made a primaf acie case that CSR has sufficient contactsin M aryland to support
personal jurisdiction for these causes of action.

FACTS AND LEGAL PROCEEDINGS

The estates (hereinafter together referred to as “Taylor”), sued several corporate
entitiesincluding CSR, alleging that Smith and Anzulis, while working as stevedores at the
Port of Baltimore, were exposed injuriously to asbestos fibers exported by CSR while off-
loading bags containing asbestos. Taylor maintainsthat asaresult of thisoff-loading, Smith
and Anzuliscontracted mesothelioma, acancer caused by exposureto airborne asbestosfiber.
Taylor alleges multiple causes of action, including strict liability, breach of warranty,
negligence, and fraud.

Taylor aleges that CSR operated an asbestos mine through a wholly owned



subsidiary, AustraliaBlue AsbestosPty. Limited (“ABA "), and CSR, asthemine’ sexclusive
distributor, exported asbestos fiber for sale to customers in the United States, particularly
Johns-M anville International.! CSRisalleged to have made such exportsfrom 1943 to 1966,
with some of the shipments passing through the Port of Baltimore.

Smith and Anzulis worked at the Port unloading cargo from approximately 1942
through 1983 and 1937 through 1973, respectively. Lloyd M. Gardner, Sr., a co-worker of
Smith and Anzulis, stated in an affidavit that he unloaded, among other various cargos,
thousandsof burlap bags containing | oose asbestos, shipped to Baltimore fromforeign ports.
According to Gardner, he unloaded shipments of asbestos from Australia up to six times a
year in the 1950s and 60s, and some of these bags had a diamond-shaped logo on them with
the letters“CSR.” Gardner also testified in a deposition that the offloading of the bags
produced dust. Gardner remembers Smith and Anzulis being present when the dust-
producing work took place. William Gardner, LIoyd Gardner’ s brother and a stevedore who
worked at the Port from 1961 until 1970, also indicated in deposition testimony that he
recalled unloading CSR-label ed burlap bag s containing asbestos, that dust would be“all over
the place],]” and that Smith and Anzulis were present during these unloading jobs.

From 1943 to 1966, CSR owned a subsidiary, ABA, that mined and packaged

crocidolite asbestosin Western Australia. During that time, CSR functioned as A BA’ s agent

!CSR is a corporation organized and existing solely under the laws of Australia. Its
principal place of businessisin Sydney, Australia.
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for asbestos fiber sales to customersin the United States. In addition to its asbestos export
activities, CSR was involved in the sugar refining and export busness. CSR had an
agreement with the state of Queensland, Australia, to market all Australian exports of raw
sugar, including the arrangements for sale, transport, insurance and financing.? Maryland
Port Authority gatistics indicate that during the years of 1964 through 1966, approximately
82,847 tons of raw sugar were imported to the Port of Baltimore from Australia having a
total value of $10,921,373, avalue in 2005 dollarsof over $66.5 million.

On October 10, 2005, CSR filed amotion to dismissTaylor’ s complaint against CSR
on the ground that M aryland does not have personal jurisdiction. In an affidavit, Edwin

Anthony Smith, manager of CSR’s Group Financial Reporting,® stated that CSR has never

’In a 1968 booklet published by CSR entitled “Notes on the Australian Sugar
Industry,” CSR indicated that it “markets all Australian exports of raw sugar including the
arrangements for sale, transport, insurance and financing[,]” and that the United States, in
receiving 158,000 tons, was the fourth largest recipient of Australian rawv sugar in 1966.
Taylor assertsin her brief that CSR’ s contract to market Australia’s sugar exports was “in
placein 1956, thedate of CSR’salleged firg sal e and shipment of asbestosfiber to Baltimore
as reflected in the available CSR records.” Although the 1968 CSR publication, to which
Taylor cites, indicatesthat CSR was “[u]nder contract with the Queensland Government . .
. [to] market[] all Australian exports of raw sugar[,]” it does not specify when CSR first
entered into the sugar marketing contract. CSR, in its brief, does not, however, challenge
Taylor’ sassertion that the sugar export contract wasin placein 1956, stating that it “ accepts,
in part, A ppellants Statement of Facts, except where Appellants are argumentative.”

*Taylor takes issue with Smith’s af fidavit, contending that Smith’s statements were
not based upon his own personal knowledge of events. Taylor concludes from Smith’s
deposition testimony taken on November 30, 2005, that Smith’s statements ar e attributable
to aconversation Smith had with Keith OsborneBrown, an executivewith CSR, in 1995 and
conversations Smith had with CSR’s legal counsel. Smith indicated in his deposition
testimony that he had not seen a contract betw een CSR and any of its customers, nor did he

(continued...)



been incorporated or licensed to do businessin Maryland, nor hasit ever appointed an agent
for purposes of accepting service of process in Maryland. According to Smith, CSR has
never conducted or solicited any business in Maryland; has never had any employees or
agents based or residing in the state; has never maintained an office, telephone listing,
mailing address or bank account in Maryland; and has never owned, | eased, or possessed any
interestinreal or personal property in the state. Smith assertsthat CSR has never conducted
an asbestos-related business in Maryland, has never been a party to any contractin the state,
and has not been required to perform any contract in the gate. Smith also statesthat CSR has
never manufactured, produced, merchandised, marketed, supplied, distributed, sold or
installed asbestos productsin Maryland. According to Smith’ sunderstanding, the purchaser
of asbestos fiber was “basically responsible for it” when it left the port in Australia and
where it went “ was dictated by the purchaser.”

In opposition to CSR’s motion to dismiss, Taylor provided as exhibits four invoices,
indicating CSR shipments of asbestos fiber from Australiato the Port of Baltimore during
the period of time in which Smith and Anzulis worked as stevedores.” Taylor also provided
an affidavit of Captain Robert Stewart, a maritime expert, indicating that three of the four

invoiced shipments were made pursuant to “C.&.F./C.I.F.” shipping contracts, short for

¥(...continued)
have expertise in maritime shipments or maritime law.

“The shipping invoices included one addressed to Johns-M anville Corporation in
1956, another addressedto Huxley Development Corporation in 1963, and tw o addressed to
Orangeburg Manufacturing Company in 1964 and 1965.
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“Cost and Freight[,]” in which CSR, as the “ seller/shipper/consignor” of the asbestos fiber,
was obligated to package and mark the asbestos fiber, identifying the contents and port
destination; prepare an invoice; contract for marine insurance; obtain necessary shipping
documents, such as export licenses; pay dl freight charges to the carrier, including costs
associated with hiring a stevedore company to unload the cargo; obtain a clean negotiable
bill of lading, covering the transportation to Baltimore; and remain responsible for the cargo
until it arrived and was unloaded in Baltimore, at which time the buyer accepted the cargo.
Stewart also indicated that under C.&.F. or CIF agreements, CSR would have access to
Maryland courts if any of the buyers wrongly failed to accept the asbestos shipmentsupon
delivery in Baltimore. According to Stew art, the terms of the four invoicesindicate that the
shipments cumulatively weighed over 1.2 million pounds, consisting of 13,332 individual
bags of asbestos fiber.’

Taylor also provided the court with an affidavit of Dr. Barry Castleman, an
environmental consultant with expertise regarding the history of the asbestos industry and
development of knowledge of asbestos disease and worker health. Castleman provided his
opinionthat from 1943to 1966, CSR would have known that burlap bags contai ning asbestos
fiber from ABA’s mine in Western Australia were handled and unloaded by stevedores at

various ports and that such bags would often break, tear, or be punctured, thereby exposing

°Dr. Jerome Paige, an economist, indicatesin an affidavit submitted by Taylor that the
cumulative value of the four shipments was over $100,000 in the 1950s and 60s, which,
valued today, would be over $1,000,000.



stevedores and others to airborne asbestos. Castlemen also stated that CSR regularly
advertised the sale of ABA asbestos, from approximately 1942 through 1966, in Asbestos,
a trade magazine of the United States asbestos industry. From 1954 to 1966, CSR placed
advertisements in Asbestos issues every other month. Castlemen opined that CSR would
have known that its marketing in Asbestos would have reached Maryland consumers, such
as Porter Hayden and Wallace and Gale, Baltimore insulation contractors. A ccording to
Castlemen, CSR was aware of the potential health hazards of its crocidolite asbestos dust in
the 1940s and became aware in the early 1960s that one of its mill workers had devel oped
mesothelioma.

On November 2, 2006, the Circuit Court for Baltimore City held ahearing on CSR’s
motion to dismiss and concluded in the following oral ruling that CSR lacked substantial
meaningful contactswith Maryland and that subjecting C SR to the court’ sjurisdiction would
be constitutionally unfair:

So the minimum contacts that are necessary to be shown,
four invoicesinthisCourt’sopinion, at | east, do not indicateany
meaningful contact with the State of Maryland such that one
could say that this indicates that they would anticipate that the
defendant could anticipate that he would be hailed into court in
this State.

I know that the plaintiff says that it is not just four
invoices, that therew ere substantial shipmentsin thismatter, but
there are four. That’s really the number that | am looking at.

And it is over arather substantial period of time.

| don’t find that these are the substantial meaningful
contacts. | have discussed or indicated, | guess while the



plaintiff was arguing, that the advertising was done, | think,
under the Camelback caseis also not significant.

The fact that the customers, mostly Johns-Manville,
directedthe defendant to send the goodsto the Port of B altimore
to meissignificant.

| think that when oneis following the instructionsof the
customer to send the shipment where they are directed to send
it that they have to follow the orders of the customer.

They are certainly not thinking that that is an action that
they could reasonably expect that they are going to be hailed
into court based on that.

And | have to say that, even if one could say that there
were certain minimal contacts here, that when you get to step
two, which is the constitutional reach, that | think that it falls
short.

It has been pointed out that we are dealing with a
company that is located in another continent, many time zones
away from where we are. And the fairnessof bringing themin,
| think, is beyond the constitutional reach.

The court also concluded that CSR was not subject to Maryland’ s jurisdiction under
thelong-arm statute. The court issued an order granting CSR’ s motion to dismiss on January
8, 2007.

DISCUSSION
Standard Of Review
Taylor contendsthat the court, in limiting its consideration to the four invoices, failed

to evaluate the evidence in alight most favorable to Taylor. According to T aylor, the court

erred in rejecting the affidavits of Lloyd and William Gardner, observations from co-



workers, and also improperly ignored evidence of other contacts, such as CSR’ s sugar trade
and asbestos advertising in Asbestos magazine.

According to CSR, Taylor had to prove facts establishing jurisdiction to defeat the
motion to dismiss, instead of merely adducing evidence to generate disputed facts, which
would be sufficient to defeat a motion for summary judgment. CSR contends that Taylor
failedto sustain her burden of proof, and the court correctly analyzed the controlling law and
properly applied it to the facts of record.

“The defense of lack of personal jurisdiction ordinarily is collateral to the merits and
raises questions of law.” Bond v. Messerman, 391 Md. 706, 718 (2006). “The burden of
alleging and proving the existence of afactual basis for the exercise of personal jurisdiction,
once the issue has been raised, is uponthe plaintiffs.” McKown v. Criser’s Sales and Serv.,
48 Md. App. 739, 747 (1981). Plaintiffs must establish a prima facie case for personal
jurisdictionto defeat amotionto dismiss. See Beyond Sys., Inc. v. Realtime Gaming Holding
Co., 388 Md. 1, 26, 29 (2005). “If facts are necessary in deciding the motion, the court may
consider affidavits or other evidence adduced during an evidentiary hearing.” Id. at 12.
Without an evidentiary hearing, courts are to consider the evidence in the light most
favorable to the non-moving party when ruling on amotion to dismissfor alack of personal
jurisdiction. See Zavian v. Foudy, 130 Md. App. 689, 702 (2000). See also Mylan
Laboraties, Inc. v. Akzo, N.V., 2 F.3d 56, 60 (4th Cir. 1993)(a plaintiff “need prove only a

prima facie case of persond jurisdiction” when the court decides “a pretrial personal



jurisdiction dismissal motion without an evidentiary hearing”); Combs v. Bakker, 886 F.2d
673, 676 (4th Cir. 1989)(citing 2A M oore’s Federal Practice, § 12.07 (1985 & Supp. 1992-
93))(“[t]he burden on the plaintiff is simply to make a prima facie showing of a sufficient
jurisdictional basis in order to survive the juridictional challenge” and the court “must
construeall relevant pleading allegations in the light most favorable to the plaintiff, assume
credibility, and draw the most favorable inferences for the existence of jurisdiction” when
deciding a motion to dismiss on jurisdictional grounds). The circuit court did not hold an
evidentiary hearing in this case and was, therefore, required to apply these standards.

We agree with Taylor that the court did not properly consider the evidencein limiting
its consideration to the four invoices. In reviewing Taylor's jurisdictional clam, we
consider, therefore, not only the four invoices, but also the evidence favorable to Taylor,
adduced in affidavits by the Gardners, Captain Stewart, and Dr. Castleman, as well as other
evidence, including evidence of CSR’s sugar shipments and asbestos advertising.

The Dual Inquiry In Analyzing Personal Jurisdiction

In determining whether a M aryland court may exert personal jurisdiction over a
foreign defendant, we engagein adual inquiry, considering if the exercise of jurisdiction 1)
is authorized under Maryland’ s long arm statute, M d. Code (2006 Repl. Vol., 2007 Supp.)
8§ 6-103 of the Courts and Judicial ProceedingsArticle (JP), and 2) comports with the due
process requirements of the Fourteenth A mendment. See Beyond Systems, 388 Md. at 14-15.

“[T]hepurview of thelong arm statute is coextensgve with the limits of personal jurisdiction



set by the due process clause of the Federal Constitution.” Id. at 15. Under JP 8 6-103(b),
where jurisdiction is based on a cause of action arisng from acts enumerated under the
statutory section,

[a] court may exercise personal jurisdiction over a person, who
directly or by an agent:

(1) Transacts any business or performsany character of work or
service in the State;

(2) Contracts to supply goods, food, services, or manufactured
products in the State;

(3) Causes tortious injury in the State by an act or omission in
the State;

(4) Causestortiousinjury in the State or outside of the State by
an act or omission outside the State if he regularly does or
solicits business, engages in any other persistent course of
conduct in the State or derives substantial revenue from goods,
food, services, or manufactured products used or consumed in
the State . . . .

In our due process inquiry, we must determine whether the defendant has “certain
minimum contacts with [Maryland] such that the maintenance of the suit does not offend
‘traditional notions of fair play and substantial justice.”” Int’l Shoe Co. v. State of Wash.,
Office of Unemployment Comp. and Placement, 326 U.S. 310, 316, 66 S. Ct. 154, 158
(1945)(citation omitted). We first address in personal jurisdiction cases “the nature and
extent of contacts that must be shown between the forum and the defendant to satisfy the

threshold demands of fairness.” Camelback Ski Corp. v. Behning, 312 Md. 330, 336, cert.

denied, 488 U.S. 849,109 S. Ct. 130(1988). “[T]he quality and quantity of contactsrequired
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to support the exercise of personal jurisdiction will depend upon the nature of the action
brought and the nexus of the contacts to the subject matter of the action.” Id. at 338.

Casesmay generally bedividedinto thoseinvolving general jurisdiction, inwhichthe
cause of actionisunrelatedto the contacts, and thoseinvolving specific jurisdiction, inwhich
the cause of action arises out of the conduct which constitutes the contacts. See id. In
general jurisdiction cases, plaintiffs must show that the defendant’s contacts with the state
are continuous and systematic to establish jurisdiction. Helicopteros Nacionales de
Colombia, S.A. v. Hall, 466 U.S. 408, 416, 104 S. Ct. 1868, 1873 (1984). In specific
jurisdiction cases, “itmay beentirely fair to permit the exercise of jurisdiction to thatclaim”
absent other continuous and systematic general business conduct. Camelback, 312 Md. at
338-39. There are cases, however, that do not fit neatly in either category, and for these
cases “the proper approach is to identify the approximate position of the case on the
continuum that exists between the two extremes, and apply the corresponding standard,
recognizing that the quantum of required contacts increases as the nexus between the
contacts and the cause of action decreases.” Id. at 339.

Due process requires that one show in each case “some act by which the defendant
purposef ully availsitself of the privilege of conducting activitieswithinthe forum State, thus
invoking the benefits and protections of itslaws.” Hanson v. Denckla, 357 U.S. 235, 253, 78
S. Ct. 1228, 1239-40 (1958). In other words, the def endant’ s conduct and connection with

the forum State must be such “that he should reasonably anticipate being haled into court
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there.” See World Wide Volkswagen v. Woodson, 444 U.S. 286, 297, 100 S. Ct. 559, 567
(1980).

The Supreme Court in Asahi M etal Industry Co., Ltd. v. Superior Court of California,
Solano County,480U.S. 102, 112, 107 S. Ct. 1026, 1032 (1987), held that a Californiacourt
had no jurisdiction over Asahi Metal Industry Co., Ltd. (“Asahi”), a Japanese company that
manufacturedtire valveassembliesin Japan and sold them to amanufacturer in Taiwan. The
Taiwan manufacturer was sued in California by a person injured when he lost control of his
Honda motorcyclein California. The plaintiff alleged that his cycle’stire, tube and seal ant
were defective. The Taiwan manufacturer cross-claimed against Asahi, and that claim was
the only one at issue remaining in the case, the others having been settled and dismissed.
Justice O’ Connor, in a plurality opinion, wrote that the “placement of a product into the
stream of commerce, without more, is not an act of the defendant purposefully directed
toward the forum State.” Id. at 112, 107 S. Ct. at 1032. According to Justice O’ Connor’s
opinion, one must show additional conduct indicating “an intent or purpose to serve the
market in the forum Statd,]” such as “designing the product for the market in the forum
State, advertising in the forum State, establishing channels for providing regular advice to
customers in the forum State, or marketing the product through a distributor who has agreed
to serve asthe sales agentin the forum State.” /d. Justice Brennan, however, in aconcurring
opinion joined by justices Marshall, Blackmun, and W hite, agreed with dismissal because

“the exercise of personal jurisdiction over Asahi in this case would not comport with “fair
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play and substantial justice” under International Shoe Co., 326 U.S. at 320, 66 S. Ct. at 160.
See Asahi, 420 U.S. at 116, 107 S. Ct. at 1034.
The concurring justices did not agree with Justice O’ Connor’s stream-of-commerce
theory, nor with the conclusion that Asahi did not “purposely avail itself of the California
market.” Justice Brennan and the three other justices opined that a plaintiff need not show
“*[a]dditional conduct’ directed toward the forum before finding the exercise of jurisdiction
over the defendant to be consistent with the Due Process Clause.” See id. at 117, 107 S. Ct.
at 1034. According to Justice Brennan, Justice O’ Connor’s opinion constituted a “marked
retreat” fromtheanalysisin World-Wide Volkswagen. See id. at 118, 107 S. Ct. & 1035. The
four concurring justices considered placement of a product into the stream of commerce to
be sufficient, because
[t]hestream of commercerefersto not unpredictable currentsor
eddies, but to the regular and anticipated flow of products from
manufacture to distribution to retail sale. As long as a
participantinthisprocessisawarethatthefinal productisbeing
marketed in the forum State, the possibility of lawsuit there
cannot come as a surprise.

Id. at 117, 100 S. Ct. a 1034-35.

Our Court of Appeals has adopted a three-part test, reflecting the Supreme Court’s
jurisprudence, for evaluating whether specific jurisdiction exists:

[W]e consider (1) the extent to which the defendant has
purposefully availed itself of the privilege of conducting
activitiesin the State; (2) whether the plaintiffs’ claimsarise out

of those activities directed at the State; and (3) whether the
exercise of personal jurisdiction would be constitutionally
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reasonable.
Beyond Systems, 388 Md. at 26.

[The] ‘purposeful availment’ requirement ensures that a
defendant will not be haled into ajurisdiction solely as a result
of ‘random,” ‘fortuitous,” or ‘attenuated’ contacts, or of the
‘unilateral activity of another party or a third person.]
Jurisdictionisproper, however, w here the contacts proximately
result from actions by the defendant himself that create a
‘substantial connection’ with the forum State.

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476, 105 S. Ct. 2174, 2183-84
(1985)(citations omitted and emphasis in original).

The second questionwe address in personal jurisdiction casesis whether an exercise
of jurisdiction over aforeign defendant is fair overall, in light of the factors the Supreme
Court has provided for making such an evaluation. See Camelback, 312 M d. at 341. The
Supreme Court in Rudzewicz explains as follows:

Once it has been decided that a defendant purposefully
established minimum contacts within the forum State, these
contacts may be considered in light of other factorsto determine
whether the assertion of personal jurisdiction would comport
with ‘fair play and substantial justice.” Thus courts in
‘appropriate case[s]” may evaluate ‘the burden on the
defendant,” ‘the forum State's interest in adjudicating the
dispute,” ‘the plaintiff's interest in obtaining convenient and
effective relief,” ‘the interstate judicial system's interest in
obtai ningthe most efficient resolution of controversies,” and the
‘shared interest of the several Statesin furthering fundamental
substantive social policies.’

471 U.S. 462, 476-77, 105 S. Ct. 2174, 2184 (1985)(citation omitted). The Supreme Court

indicatesthat acourt’sassertion of jurisdiction over aforeign national placesauniqueburden
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“upon one who must defend [itself] in aforeignlegal system” and this burden “should have
significant weight in assessng the reasonableness of stretching the long arm of personal
jurisdiction over national borders.” See Asahi, 480 U.S. at 114-16, 107 S. Ct. at 1033-34
(California court’s exercise of personal jurisdiction over a corporation headquartered in
Japan held to be unreasonable and unfair when considering “the international context, the
heavy burden on the alien defendant, and the slight interests of the plaintiff and the forum
State”).
Taylor’s Arguments In Favor of Jurisdiction

Taylor argues that she satisfied a number of grounds for the imposition of persond
jurisdiction over CSR under JP § 6-103(b). Accordingto Taylor,sheestablished jurisdiction
under JP § 6-103(b)(1) because CSR transacted business in Maryland by utilizing the Port
of Baltimore as the port of entry for its delivery of asbestos fiber to American customers.
This transacted business, according to Taylor, wasthe direct and proximate cause of injuries
sustained by Smith and Anzulis Taylor also arguesthat JP 8§ 6-103(b)(1) is satisfied because
CSR shipped massive amounts of Australian raw sugar to the Port of B altimore.

Taylor asserts additional ly that she established jurisdiction under JP § 6-103(b)(2) by
showing that CSR supplied goodsto the state and under JP 8§ 6-103(b)(3) by establishing that
CSR caused tortiousinjury in Maryland in failing to satisfy its duty to warn longshoremen,
specifically Smith and Anzulis, about the hazards of asbesos dust. Finally, Taylor argues

that she satisfied JP 8 6-103(b)(4) by showing that CSR solicited business in Maryland by
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advertising regularlyin Asbestos, anational trade magazinethat wascirculated in Maryland.
Taylor also maintains that she satisfied JP § 6-103(b)(4) by providing evidence of CSR’s
persistent and regular utilization of the Port of Baltimore for sugar deliveries from which
CSR derived substantial revenue.

Taylor next contends that she presented evidence satisfying the due process
requirementsfor Maryland’ s exercise of both specific and general personal jurisdiction over
CSR. Taylor argues that she satisfied the Court’s three part test in Beyond Systems for
establishing specific personal jurisdiction. According to Taylor, she established that CSR
purposef ully availed itself of the privilege of conducting activities in the state with evidence
showing that CSR, in shipping asbestos fiber to United States buyers, 1) agreed to transport
the cargo from Australia to the Baltimore pier and 2) arranged for the services of the
longshoreman, who would unload the ships in Baltimore. Taylor points out that CSR’s
advertising in Asbestos magazine also constituted purposefully directed contact with
Maryland. Taylor contends that she established that Smith and Anzulis’ claims arose out of
CSR'’s activities directed at Maryland, because both were exposed injuriously to asbestos
dust from CSR’s intentional ddiveriesof asbestos fiber to Baltimore with the expectation
that the asbegos would be unloaded by longshoremen.

Taylor asserts that M aryland’s exercise of personal jurisdiction is constitutionally
reasonable, because it was reasonably foreseeable to CSR that it could be subject to

defending litigation in Maryland when it exported hazardous asbestos fiber to its ports,
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placing those coming in contact with it at risk of incurring actionable injury. Taylor
maintains that the Rudzewicz factors weigh in her favor, because 1) the burden on CSR in
defending the suit in Maryland is less than the burden on Taylor, were Taylor required to
proceed against CSR in Australia; 2) Maryland has an interest in not only making its courts
available for stevedoresinjured whileworking at the Port of Baltimore, but alo insuring that
theimportation of hazardous materialsis donein asafe manner; and 3) Maryland isthe most
efficient forum for resolution of this matter because of its experience in resolving asbesos
personal injury cases.

Taylor maintains that she also established the requirements for general personal
jurisdiction. According to Taylor, she did this by putting forward facts showing that CSR,
for decades, shipped massve amounts of A ustralian sugar into the Port of B altimore and that
these shipments constituted persistent and regular use of the Maryland harbor facilities.

CSR’s Arguments Against Jurisdiction

CSR contends that Taylor failed to allege facts that place CSR within reach of
Maryland’s long arm statute, JP 8 6-103(b). According to CSR, the four invoices the court
considered show that the asbestos fiber was not purchased by, or ddivered to, a Maryland
manufacturer. Merely removing bags of fiber from the holds of freighters at the Port, it
asserts, does not constitute transacting business or supplying goods to the state. CSR also
maintains that Taylor has failed to show that CSR was ever present in the state to cause

tortious injury, regularly conducted business, engaged in a persigent course of conduct, or
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derived substantial revenue from products used in Maryland. According to CSR, all of
CSR’ s activities concerning shipments of fiber started and ended in Australia.

Respondingto Taylor’sclaim that the evidence supports Maryland’ sspecific personal
jurisdiction over it, CSR argues that the four invoices do not establish that CSR had any role
in the selection of the Port of Baltimore asthetransfer point for the delivery of asbestosfiber
shipments to United States purchasers. Thus, it argues, the invoices do not show that CSR
purposefully availed itself of the protection of Maryland’s laws. CSR dismisses the
deliveriesearmarked for Baltimore at the time of embarkation asmere “ serendipity” and not
“purposeful availment.”

CSR maintains that Taylor, at most, can argue that some CSR-shipped bags of
asbestos fiber, at the direction of a third-party, may have been unloaded at the Port of
Baltimore. CSR arguesthat Taylor sassertion istantamountto the one rejected by theAsahi
Court that mere placement of a product in the sream of commerce sufficiently shows an act
purposefully directed toward the forum State.

According to CSR, the Rudzewicz factors do not support Maryland’s exercise of
specific jurisdiction over it, because 1) requiring CSR to defend itself in Maryland would be
onerous, given that its principal place of businessisin Sydney, Australia 2) dismissd is not
burdensomeon Taylor since she can pursue her claims against the buyers of the cargo which
are located in the United States; 3) Maryland has little interest in adjudicating a dispute

involving CSR, adefendant with whom it has no connection, and its assertion of jurisdiction
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would discourage other corporations from conducting busness in the State; and 4)
Maryland’s exertion of jurisdiction would interfere with the conduct of international
relations, since CSR is a corporation with close ties to the Australian government.

Finally, CSR argues that Taylor has failed to prove facts supporting general
jurisdiction aswell. According to CSR, the affidavits from the longshoremen showed that
CSR only had random, fortuitous, or attenuated contacts. Lloyd Gardner indicated that he
only unloaded bags stamped with a CSR logo up to six times a year in the 1950s and 1960s.
CSR also argues, citing Camelback, 312 Md. at 341-43, tha the magazine advertisements
cannot support general jurisdiction, because they were not directed specifically to Maryland
customers. CSR maintains that Taylor has failed to show, in Maryland Port Authority
documents, that CSR was marketing and arranging the sale and shipment of bulk raw sugar
to Baltimore. CSR also contends that any of its sugar marketing activities took place in
Australia at the direction and control of the government and there is no evidence that CSR
had any sugar facilities, personnel, accounts, telephones, or any other nexusto M aryland.

Court’s Analysis

We conclude that Taylor presented facts establishing CSR contacts with Maryland
sufficientto confer personal jurisdiction under the Due Process Clause. Because Maryland’s
“long arm statute represents an effort by the Legislature to expand the boundaries of
permissible in personam jurisdiction to the limits permitted by the Federal Constitution[,]”

see Geelhoed v. Jensen, 277 Md. 220, 224 (1976), Taylor established Maryland’'s
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jurisdiction over CSR under the long arm statute by fulfilling the requirements of
constitutional due process. In Beyond Systems, 388 Md. at 22, the Court of Appeals merged
itsstatutory inquiry with its constitutional examination, dueto the“ coextensive” reach of the
long arm statute to “the limits of personal jurisdiction delineated under the due process
clause[.]” We apply the same approach here.

As we mentioned earlier, the Court of Appealsin Camelback explained that a case
need not fit neatly in either the category of specific or general jurisdiction:

The concept of specific and general jurisdiction is a useful tool
in the sometimesdifficult task of detecting how much contact is
enough, and most cases will fit nicely into one category or the
other. If, however, the facts of a given case do not naturally
placeit at either end of the spectrum, thereis no need to jettison
the concept, or to force-fit the case. In that instance, the proper
approach isto identify the approximate position of the case on
the continuum that exists between the two extremes, and apply
the corresponding sandard, recognizing that the quantum of
required contacts increases as the nexus between the contacts
and the cause of action decreases.
312 Md. at 339.

Taylor presented evidencethat the cause of action arose from CSR’ s direct shipment
of asbestos to the Port of Baltimore, where Smith and Anzulis were stevedores, and expert
testimony that CSR would reasonably expect that its cargo of asbestoswould be unloaded
by stevedores at the port, who could be exposed to the asbestos if the burlap bags were

ripped. Taylor also presented evidencethat CSR had other contactswith Maryland unrel ated

to Smith’s or Anzulis injuries, when they advertised regularly in aUnited States asbestos
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industry magazine. CSR also marketed and arranged all Australian exports of sugar and,
from 1964 to 1966, $6 6.5 million dollars worth of sugar (in 2005 dollars) arrived at the Port
of Baltimore from Australia.

We conclude that this case is one that falls on the continuum between the two
extremes of specific and general jurisdiction. See Camelback, 312 Md. at 339. We agree
with Taylor that the four invoices, indicating CSR’ s asbestosshipmentsfrom Australiato the
Port of Baltimore during the period of time in which Smith and Anzulis worked as
longshoremen, evidenced CSR’s conduct in which it purposefully availed itself of the
privilege of conducting activities in the State. See Beyond Systems, 388 Md. at 26. In
Captain Stewart’ saffidavit, heindicated that three of the four invoiced shipmentswere made
pursuant to “C.&.F./C.I.F.” shipping contracts, in which CSR, as the
“seller/shipper/consignor” of the asbestos fiber, was obligated to package the cargo,
identifying the contents and port destination; prepare an invoice; contract for marine
insurance; obtain necessary shipping documents; and pay all freight charges to the carrier,
including costs associated with hiring a stevedore company to unload the cargo. According
to Stewart, the shipmentsw eighed over 1.2 million pounds, consisting of 13,332 individual
bags of asbestos fiber. The shipping agreements, according to Stewart, also provided CSR
with access to Maryland courts in the event that its shipments were not accepted upon
delivery.

In Kopke v. A. Hortrodt S.R.L., 629 N.W.2d 662, 666-67 (Wis. 2001), a court was
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presented with an anal ogou s shipping scenarioin which aWisconsintruck driver wasinjured
when apallet loaded with paper fell on him while hewas unl oading an ocean-going container
that had been negligently packed by an Italian|oading company. TheKopke court concluded
that Wisconsin's exercise of personal jurisdiction complied with the limits of due process
because the cargo “was introduced into the stream of commerce with the expectation that it
would arrive in [the] forum.” See id. at 675.

The Kopke court considered a stream of commerce analysis applicable because the
truck driver’ sinjuries” arose out of commercial activities and the distribution of goodsin the
stream of commerce” and “the facts . . . present[ed] a ‘regular course of dealing that
result[ed] in deliveries’ of multiple units of the product into [the] forum over a period of
years.” The court determined that personal jurisdiction was proper based upon the shipper’'s
contractual relationship with the manufacturer; loading instructions that identified the
container’ sdestination as“Neenah” or “CTI Appleton[,]” theplaceof injury; damagereports
demonstrating that at |east 40 containers were loaded by the shipping company workers for
delivery to the forum; and aregular business arrangement with the manufacturer benefitting
the shipping company. See id. at 675-76. With regard to theloading instruction identifying
the container’s destination, the court concduded that “these products did not randomly or
fortuitously appear in Wisconsin; they were specifically intended to arrivein [the] forum.
The injury that [the truck driver] suffered occurred in the forum to which the cargo

containers were directed to arrive.” See id. at 675.
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The Kopke court concluded that these facts were sufficient to satisfy the purposeful
availmentrequirement. Thecourt also determined that the shipping company had sufficient
minimum contacts with the forum to be held accountable if any negligence on its part in
loading the cargo containers had resulted in damages. See id. at 676.

Webelievethat CSR’ s packaging and shipping of asbestos, during which it identified
the contents and port destination of Baltimore, is tantamount to the kind of purposeful
distribution of goods that the Kopke court concluded supported a finding of sufficient
minimum contacts. Taylor’s and Anzulis’ injuries are alleged to be, among other causes,
attributable to CSR’s negligent packaging/shipping of the asbestos product, as were the
injuries to the plaintiff in Kopke.

As in Kopke, there is also documentation of a shipment of considerable size,
specifically, 13,332 bags of asbestosfiber. The shippinginvoicesalsoindicate “Baltimore”
as the port of entry, just as the loading instructions indicated the shipping destination in
Kopke. The shipping invoices correspond with the period of time that Smith and A nzulis
worked as stevedores at the Port, and Gardner, a co-worker, indicated that he unloaded
thousands of burlap bags containing asbestos, including some with CSR’slogo. According
to Dr. Castleman, CSR would have known that its bags were handled and unloaded by
longshoremen at various ports.

Also relevant is the substantial economic benefit CSR derived from its asbesos

shipments that were unloaded at the Port and sent on to purchasers in the United States.
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Accordingto Dr. Paige, the cumul ativeval ue of the four invoiced shipments of asdbestos was
over $100,000 in the 1950s and 1960s, which valued today would be over $1,000,000.
Althoughthe ashestosmay havebeendelivered, ultimately, to locationsoutside of Maryland,
such as Johns-M anvillein New Y ork, CSR’s use of the Port and stevedores like Smith and
Anzulis was an essential component in fulfilling its commercial agreements.

Our conclusion thatthe “ minimum contacts” standard has been met isnotinconsistent
with Maryland law. InCamelback, 312 Md. at 340, the Court of Appeals discussed thetype
of placement in the gream of commerce that will support personal jurisdiction:

In the context of determining what is fair for purposes of
jurisdiction, a significant difference exists between regularly
placing goods into astream of commerce with knowledge they
will be sold in another state on the one hand, and knowingly
accepting the economic benefitsbrought by interstate customers
on the other hand. Ordinarily, one who purposefully sends a
product into another jurisdiction for purposes of sale may
reasonably expect to be haled into court in that State if the
product proves to be defective and causes injury there. In
additionto having caused adirect injury within the forum State,
that manufacturer or digributor haspurposefully availed himself
of the laws of the forum State that regulate and facilitate such
commercial activity. The same cannot be said of the fixed-side
merchant who is simply aware that a portion of his income
regularly is derived from the patronage of cusomers coming
from other states.

The Camelback Court concluded that aPennsylvaniaski resortdid not have sufficient
contacts with M aryland to establish personal jurisdiction. Id. at 332-33. The ski resort was
aware that others were publicizing the resort in the Baltimore and Washington metropolitan

areas, that wire services and newspapers routinely reported information about slope
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conditions, that Maryland residents could and were using atoll-free number for information
about its slopes, and that a small number of brochures were occasionally requested by
Maryland ski shop owners. The resort, however, “did not devote its energy or financial
resources to the marketing of Maryland.” Id. at 341-43. The Court concluded that the
resort’s conduct did not “mount up to the ‘ purposeful availment’ of the benefits or laws of
this State that will satisfy the threshold test of minimum contacts mandated by the Due
Process Clause,” nor was the resort’ s conduct “ such that it could have expected to be hal ed
into thecourtsof Maryland” for anegligenceclaiminvolving aseriousinjury sustained while
skiing. Id. at 342-43.

Unlike Camelback ski resort, CSR’ s asbestos shipments are examples of purposeful
directingof productto Maryland. In shipping the asbestosto the Port of Baltimore, to befirst
unloaded before being sent on for sale elsewhere, CSR did not just knowingly accept the
benefit that would be brought through an interstate distribution of goods. CSR, instead,
purposef ully sent asbestosinto Maryland with an expectation that it would be handled by
Maryland stevedores. By doing so, CSR might reasonably have expected to be haled into
court in Maryland if its asbestos shipments proved to be dangerously packaged, causing
injury to the stevedoresin Maryland. Thisdoesnot mean, necessarily, that Maryland w ould
have jurisdiction over a suit brought by a person who happened to be near the place where
the stevedores were unloading the asbestos. Nor does it mean that Maryland would have

jurisdictionin suits brought by other M aryland residents claiming injury from asbestos. The
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case for jurisdiction when the stevedores or their representatives are plaintiffs has the
additional and significantfactor that CSR knew when it shipped the asbestosthat stevedores
would unload the bags.

CSR's marketing in Asbestos magazine, although not sufficient by itself, is also a
contact that can be considered in our determination. We do not agree with CSR that
Camelback renders meaningless CSR's advertisgng in this magazine. We read Camelback
to say simply that the ski resort's passive avareness of promotional activities directed by
othersin M aryland was not, by itself, sufficient to survive the minimum contacts test. See
id. at 341. Here, we consider the magazine advertising, but do not accord it much weight.

CSR asserts that our denial of personal jurisdiction in Hollingsworth & Vose Co. v.
M.P. Connor, 136 Md. App. 91, 114-15 (2000), counsels our denial of jurisdiction here. In
Connor, a smoker brought a products liability action in Maryland against Hollingsworth &
Vose Co. (“H & V”), which manufactured cigarettes and cigarette filters, to recover for
mesotheliomaallegedly caused by exposureto asbestosinthefilters. We disagree with CSR,
as we view the defendant cigarette filter manufacturer’s actions to be considerably less
directed toward Maryland than CSR’ s shipments:

Asin Asahi, H & V in the case at bar has done nothing that
would subject it to personal jurisdiction under the minimum
contacts standard. H & V manufactured its filters in
Massachusetts, it did not maintain an office in Maryland, it did
not ship its filters to Maryland, it does not appear from the
record that it desgned or manufactured itsfilters specifically for

the Maryland market, nor did it advertise or market its filters in
Maryland. The evidence showsthat H& V distributed itsfilter
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material to Lorillard’s plantsin Kentucky and New Jersey and
that H & V had no involvement with the manufacture of Kent
cigarettes, nor any control over their sale and distribution.

Id. at 114 (emphasis added).

In light of CSR’s directed shipments of asbestos and its marketing efforts, plus its
other contactswith Maryland associated with its sugar trade, CSR purposefully availed itsel f
of the privilege of conducting activities in the State. Gardner indicated that he unloaded
asbestos bags, including bags marked with CSR’s label, with Smith and Anzilus, and that
these bagswould producedust. Thisdustisalleged to be the cause of Smith’sand Anzilus’
mesothelioma. These facts favor personal jurisdiction with regard to the first two parts of
the Court’ s test for specific jurisdiction. See Beyond Systems, 388 M d. at 26. These facts
al so distinguish this case from Asahi.

With regard to the third part of the test in Beyond Systems, and applying the
Rudzewicz reasonablenessfactors, webeliev ethat theexercise of personal jurisdiction, under
the circumstances, would be constitutionally reasonable. See id. Maryland has an interest
in providing its longshoremen citizens with a forum to adjudicate claims that arise out of
activities at the Port. Taylor and Fuchsulger, on behalf of Smith and Anzulis, dso have an
interest in obtaining convenient relief for the mesothelioma that Smith and Anzulis
contracted as aresult of their exposure to asbestos fiber. Indeed, it would be unreasonable
to expect longshoremen at the Port of Baltimore to bring their claimsfor injuriesin far away

countries like Australia or the various possible final destination states for a multitude of
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products that pass through the Port.

Having to defend in Maryland is probably burdensome for CSR as an Australian
corporation. We recognize that we are to give*“significant weight” to the “unique burdens
placed upon one who must defend oneself in aforeign legal system.” Asahi, 480U.S. at 114,
107 S. Ct. at 1033. Unlike 4sahi, however, where the plaintiff was not a resident of the
forum state, the injured persons here were citizens of Maryland. Indeed, they are citizens
providingaservice, without which the Port of Baltimore could not operate. Thus, stevedores
have an important economic impact on the state. Accordingly, the plaintiffs’ interest and
Maryland’s interest are not slight, but instead, justify an exercise of jurisdiction despite the
serious burdens placed on CSR. See id. (* When minimum contacts have been esablished,
often the intereds of the plaintiff and the forum in the exercise of jurisdiction will justify
even the serious burdens placed on the alien defendant.”).

Conclusion

Viewing the facts presented in the light most favorable to Taylor, we conclude that
Taylor established sufficient minimum and purposeful CSR contacts with Maryland
satisfying the personal jurisdiction requirements of Md. Code § 6-103 and the Due Process
Clause.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY REVERSED;
CASE REMANDED FOR FURTHER
PROCEEDINGS IN ACCORDANCE

WITH THIS OPINION; COSTS TO BE
PAID BY APPELLEE.
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