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This case arises on a counterclaimto the foreclosure of a
deed of trust. The issue is whether Maryland Code (1975, 1990
Repl. Vol.), 8§ 12-121 of the Commercial Law Article (CL) prohibits
a nortgagee from charging the nortgagor fees for post-default,
vi sual inspections of the nortgaged residence's exterior that are
made to ascertain the condition of the security. Section 12-121
r eads:
"Lender's inspection fees.
"(a) Defined. -- In this section, the term'l ender's
i nspection fee' neans a fee inposed by a | ender to pay
for a visual inspection of real property.
"(b) Inposition. -- Except as provided in subsection
(c) of this section, a |lender may not inpose a |ender's
i nspection fee in connection with a |loan secured by
residential real property.
"(c) When permtted. -- A lender's inspection fee
may be charged if the inspection is needed to ascertain
conpl etion of:
"(1) Construction of a new hone; or

"(2) Repairs, alterations, or other work required by
t he | ender.

"(d) Applicability of section to appraisals. -- This
section does not apply to an appraisal of the val ue of

real property by a lender or to fees inposed in

connection wth an appraisal."

The deed of trust on the residence involved in this case was
executed on April 29, 1986. Larry G Taylor (Taylor), the
petitioner, acquired the property on Cctober 30, 1987, and assuned
his grantor's obligations under the deed of trust. The respondents

are substitute trustees under the deed of trust who were designated

by Margaretten & Conpany, Inc., the holder of the note secured by
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t he deed of trust when the foreclosure was instituted. Margaretten
& Conpany, Inc. subsequently was acquired by Bank of Anerica,
F.S.B. and renaned BA Mrtgage, a division of Bank of Anmerica,
F. S. B. We shall refer to the entity that held the note at any
given tine as "Lender." The loan, which was originally for
$70, 500, was insured under the National Housing Act.

Fromtine to tinme Taylor was delinquent in making the nonthly
paynents on the note. When a delinquency continued for nore than
forty-five days fromthe due date, Lender caused the property to be
inspected by an independent organization and charged Taylor's
account $10.00 as an inspection fee on each such occasion. Tayl or
did not believe that the charges were part of his contract and
protested them but Lender took the position that the charges were
lawful. Then Taylor discovered CL § 12-121. In April and July
1993 Taylor wote to Lender, pointing out that the inspection
charges were illegal and carried crinmnal penalties,? and he
requested a refund of all such fees that he had paid. Wen Lender
either did not respond, or did not respond to Taylor's satisfaction,
he stopped maki ng any paynents on the | oan.

Eventual |y Lender instituted foreclosure in the Grcuit Court
for Anne Arundel County on July 5, 1994, after Taylor had failed to

make any paynents followi ng the Septenber 1, 1993 paynent. This

lUnder CL § 12-122 a willful violation of § 12-121 carries a
fine not exceeding $500 or inprisonment not exceeding six nonths,
or both.
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default caused Lender to have the property inspected in Decenber
1993 and in April, My, June, and July 1994. The total of $50 for
these inspections was charged to Taylor in the statenent of
nmortgage debt filed with the foreclosure papers. The parties
advi sed us at oral argunent that, fromthe tinme when Tayl or assuned
t he deed of trust obligations, approximtely $180 had been charged
agai nst his account for inspection fees.

Lender caused the inspections to be made in order to conply
with the "Protection and Preservati on Fee Schedul e" pronul gated by
Region Ill of the United States Departnent of Housing and Urban
Devel opment (HUD). The schedul e effective January 15, 1993, (the
Schedul e) states that "[n]ortgagees are expected to exercise the
sanme | evel of diligence and prudence in protecting and preserving
vacant FHA insured properties that would be provided if they could
ook only to the security for recovery." Schedul e at 1. The
i nspections of the type ordered by the Lender in this case are
addressed in the Schedule as foll ows:

"When a nortgage is in default and a paynent is not
received within 45 days of the due date, and efforts to
reach the nortgagor by tel ephone or other nmeans within
t hat period have proven unsuccessful, the nortgagee shal

make a visual inspection of the property to determ ne
occupancy stat us.

"If the property is occupied, the nortgagee should
continue to try to nmake contact with the nortgagor or
occupant each nmont h by t el ephone or t hr ough
correspondence. |If the nortgagee is unable to contact
the nortgagor or occupant by any other neans, the
property shoul d be reinspected within 30 days of the | ast
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i nspection or |ast docunented contact with the nortgagor
or occupant.”

Schedul e at 2-3.

Fifteen dollars is the "maxinmum fee for all inspections
(initial, vacant and occupied) ... for a single famly property
Schedul e at 14. | nspection fees, up to the maximum

all onable, are reinbursable to the nortgagee by HUD if the
i nspection is necessary, i.e., when it cannot be established by
ot her neans whether the property is occupied. The Schedul e
provides that "[t]he nortgagee nust inspect a vacant or abandoned
property every 30 days when a loan is in default to determ ne
whet her protection and preservation action is necessary."?
Schedul e at 3.

Taylor, acting pro se, intervened in the foreclosure
proceeding and filed a counterclaim asserting, inter alia, that
Lender had breached the loan contract by unlawfully assessing
i nspection fees in violation of CL § 12-121. At the sane tine
Taylor paid into the registry of the court $7,241.70 which he
calculated to be the full anmount owed to Lender with the exception
of the disputed inspection fees. Taylor also petitioned for, and

obt ai ned, an injunction against the foreclosure. In August 1994

2ln the instant matter, Lender's representative testified that
t he Decenber 1993 report indicated "that the property was occupied
by the nortgagor according to the mailbox," while the reports in
t he spring and sumrer of 1994 stated that the occupant was unknown,
per visual inspection.
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Lender drew down the funds paid into court, wth accunul ated
interest, and, on Decenber 14, 1994, trial was had on Taylor's
counterclaim resulting in judgnent for the counterclaim
def endant s.

The circuit court ruled that the prohibition of the statute
was |limted to inspection fees that were assessed as part of
closing costs. The statute on which the circuit court based its
ruling was CL 8§ 12-1027 (1996 Cum Supp.) that was enacted after
§ 12-121.® In Part I, infra, of this opinion we address how this
case veered off to CL § 12-1027, and we address the
interrelationship between that statute and CL § 12-121. I n

construing CL 8 12-1027 the circuit court was persuaded by the

3CL § 12-1027 (1996 Cum Supp.) reads as foll ows:

"(a) Definition. -- In this section, 'lender's
i nspection fee' neans a fee inposed by a credit grantor
to pay for a visual inspection of residential real
property.

(b) Not inposed. -- Except as provided in
subsection (c) of this section, a credit grantor may not
i npose a lender's inspection fee in connection with a
| oan nmade to a consuner borrower that is secured by
residential real property.

(c) Inposed. -- A lender's inspection fee may be
i nposed on a consuner borrower if the inspection is
needed to ascertain conpletion of:

(1) Construction of a new hone; or

(2) Repairs, alterations, or other work required by
the credit grantor.

(d) Appraisals. -- This section does not apply to
an appraisal of the value of real property by a credit
grantor or to fees inposed in connection with an
apprai sal . "
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short title, nanely, "Housing--Real Property Cosing Costs," of
Chapter 628 of the Acts of 1986 which enacted CL 8§ 12-121, the
earlier of the two, substantially simlar statutes.

Tayl or noted an appeal to the Court of Special Appeals from
t he judgnment denying his counterclaim In that court he briefed
the matter pro se. The Court of Special Appeals, in an unreported
opinion, affirmed the circuit court, agreeing that CL 8§ 12-1027,
construed in the light of its purpose, was limted to closing
costs.* W granted Taylor's petition for certiorari that was
prepared by his present appellate counsel.

Approximately three nonths after the decision by the Court of
Special Appeals in the instant matter, Lender dism ssed w thout
prejudice the foreclosure action against the property. At ora

argunent we were advised that Taylor had sold the property.?®

“The circuit court had alternatively ruled, based on Taylor's
testinony that he no longer lived in the house but had rented it to
a tenant, that Taylor had no standing to invoke CL § 12-1027.
Lender did not brief this ground in the Court of Special Appeals as
an alternative basis for supporting the judgnment of the circuit
court, and the issue was not raised by Lender in a conditional
cross-petition for certiorari. Accordingly, we intimte no opinion
on the construction of the statute inplicit in the circuit court's
al ternate ground of deci sion.

°It appears that there was no final judgnent in the action
when Tayl or noted his appeal to the Court of Special Appeals. The
Lender's forecl osure proceeding is considered as a claimand Tayl or's
counterclaim is a counterclaim in the sanme action. Fai r f ax
Savings, F.S.B. v. Kris Jen Ltd. Partnership, 338 Ml. 1, 21-22, 655
A 2d 1265, 1274-75 (1995). Taylor appealed only the judgnent on
the counterclaimat a tinme when the claimwas still pending on the
docket. On our own initiative, however, we enter a final judgnment
on the counterclaim Maryland Rule 8-602(e)(1) (0O
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In his argunent to the circuit court Taylor thought that
8§ 12-121 had been anended and that it was "now called 12-1027."
Hs brief in this Court describes 8§ 12-1027(b) to have been
"[p]reviously designated as" 8§ 12-121(b). Brief of Appellant at 2
n.1. There are in fact two separate statutes dealing with the sane
subject matter in substantially the sanme way.

CL 8§ 12-121 was initiated by the Report of the Task Force on
Real Property dosing Costs (the Conmm ssion) that had been created
by Governor Harry R Hughes and that reported in January 1986. The
bill proposing certain |egislation recommended by that Conm ssion
was enacted by Chapter 628 of the Acts of 1986.

By Chapter 143 of the Acts of 1983 the General Assenbly had
enacted the Credit Deregulation Act of 1983 (CDA). Anmong its
provisions are CL Title 12, Subtitle 9, "Credit G antor Revol ving
Credit Provisions" (OPEC), dealing with open end credit, and CL
Title 12, Subtitle 10, "Credit Gantor Cosed End Credit
Provi sions" (CLEC), dealing with closed end credit. When the
| egi sl ati on proposed by the Comm ssion was drafted, introduced, and
enacted, the various provisions were designated for codification
solely as part of Subtitle 1 of Title 12, w thout duplicating sone

or all of the proposals in OPEC or in CLEC ®

1t is today only of academic interest whether this
codification decision was pronpted by the belief that the
provisions of CL § 12-121, for exanple, would also be applicable to
(continued. . .)
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In 1992 this Court's decision in Biggus v. Ford Mdtor Credit
Co., 328 M. 188, 613 A 2d 986, analyzed the interrelationship
between CLEC and the Retail Installnment Sales Act, CL Title 12,
Subtitle 6. Bi ggus pointed out that, under the |anguage of the
CDA, there could be provisions in CL Title 12, other than in OPEC
and CLEC, that could apply to credit grantors who el ected coverage
under those subtitles.

As a direct result of Biggus, the General Assenbly anended
OPEC and CLEC by Chapter 404 of the Acts of 1993. These anmendnents
specifically provide that, under certain circunstances, provisions
of certain other subtitles of CL Title 12, including Subtitle 1, do
not apply to extensions of credit under OPEC and CLEC. See CL
(1996 Cum Supp.), 8§ 12-913, 12-913.1, 12-1013, and 12-1013. 1.

Before the General Assenbly could shut the door on the
application of provisions in certain other subtitles of Title 12 to
credit grantors who elected OPEC or CLEC, it was necessary for the
CGeneral Assenbly first to determne which provisions in those other
subtitles were intended to apply to credit grantors el ecting OPEC
or CLEC and then to add those provisions to OPEC and CLEC. Falling

within this class was 8 12-121's prohibition against inspection

5(...continued)
credit grantors who elected CLEC, because CLEC did not address
i nspection fees one way or the other. It seens clear in |light of
subsequent devel opnents that the CGeneral Assenbly did not intend
credit grantors to be able to avoid the prohibitions of CL § 12-121
by electing to do business under CLEC.
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fees. The substance of that statute was added in 1993 to CLEC by
Chapter 404 as § 12-1027.

In the instant matter the deed of trust that Taylor assuned is
a preprinted form docunent that was apparently drafted in 1982,
prior to the enactnment of the CDA. W do not find any el ection of
CLEC in this deed of trust. Nor has Lender undertaken to show t hat
the extension of credit to Taylor's grantor was nade pursuant to
CLEC. Conpare CL (1996 Cum Supp.) 8§ 12-1013.1(c). Thus, the
applicable section in the instant case is 8§ 12-121, and, in Part
1, infra, we shall recast the parties' argunents in terns of
§ 12-121. Neverthel ess, because there is no substantial difference
between § 12-121 and 8§ 12-1027 with respect to the issue before us,
our construction of the fornmer is equally applicable to the latter.

[

The sol e issue before us under the certiorari petition is the
construction of § 12-121. Lender never contended in its brief on
di rect appeal that the inspection fees are authorized to be inposed
on the borrower by federal law or that the Maryland statutes are
federally preenpted as applied to the facts of this case. Nor does
Lender argue that the Maryland statutes are to be construed to

avoi d possible unconstitutionality under federal |aw ’

"HUD regulations, in 24 CF.R 8§ 203.552 (1994), provide in
rel evant part as foll ows:

"(a) The nortgagee may collect reasonable and
(continued. . .)
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Tayl or's position, quite sinply, is that the inspection fees
inthis case fall within the plain | anguage of § 12-121. Taylor's
position is reinforced by the rule of statutory construction
dealing with statutes that express a general rule, followed by one
or nore specific exceptions to the general rule. Under those
circunstances, a court ordinarily cannot add to the list of
exceptions. See Gable v. Colonial Ins. Co., 313 Ml. 701, 704, 548
A .2d 135, 137 (1988) ("[Where the Legislature has required
specified coverages in a particular category of insurance, and has
provided for certain exceptions or exclusions to the required

coverages, additional exclusions are generally not permtted.");

(...continued)
customary fees and charges from the nortgagor after
i nsurance endorsenent only as foll ows:

"(14) Property preservation expenses incurred
pursuant to § 203.377."

24 C.F.R 8 203.377 states in part as foll ows:

"The nortgagee, upon learning that a property
subject to a nortgage insured under this part is vacant
or abandoned, shall be responsible for the inspection of
such property at least nonthly, if the loan thereon is in
default."

Assum ng, arguendo, that HUD regul ations are incorporated by |aw
into the agreenents between | enders and borrowers on insured | oans,
the circuit court never made any finding that the property was
"vacant or abandoned”" within the nmeaning of the regulation. In any
event, Taylor's counterclaimal so seeks a refund of inspection fees
paid or charged prior to the tinme when he was no | onger personally
residing on the prem ses.
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Schm dt v. Beneficial Fin. Co., 285 Ml. 148, 155, 400 A 2d 1124,
1127 (1979) (where "Secondary Mrtgage Loan Law [did] not expressly
except |oans neeting the criteria set out in the Consuner Loan

Law," the court would not read "such an exception into the law").

Lender argues that the |anguage in 8 12-121, "in connection
with a loan," is anbiguous, in that it may deal only with the tine
of loan closing, or its scope may be broader. This effort to

establish an anbiguity is designed to open the door for legislative
history. Aternatively, Lender contends that a statute nust al ways
be construed in accordance with its purpose. Lender cites Bl aine
v. Blaine, 336 M. 49, 64, 646 A.2d 413, 420 (1994), for the
proposition that "[e]ven where the | anguage of a statute is plain
and unanbi guous, [the Court] may |ook elsewhere to divine
| egislative intent; the plain neaning rule is not rigid and does
not require [the Court] to read legislative provisions in rote
fashion and in isolation.” 1In accordance with the |atter approach
to statutory construction, we now turn to the | egislative purpose.

There is no question but that the background for the creation
of the Comm ssion was concern over real property closing costs.
Comm ssion Report at 3. The Comm ssion's recomendati ons, however,
and the statutes that were based thereon, were not |imted
exclusively to closing costs. Chapter 628 of the Acts of 1986
enacted a prohibition against a Lender's inposing "a collection fee

or service charge on the maintenance of an escrow account on a
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first nortgage or first deed of trust."” 1986 M. Laws. at 2206
currently, wth anendnents, CL § 12-109.2. See also CL
§ 12-1026(e).

The prohibition against charging a service fee to maintain an
escrow account is a continuing prohibition, throughout the |ife of
the loan, and is not limted to closing costs. 1In explaining this
recommendation the Comm ssion in its report said, in part:

"Most lenders require a borrower to make nonthly
paynents into an escrow account in order to accunul ate
sufficient funds to pay property taxes, hazard insurance

prem uns and sone other charges (e.g. ground rent) as
t hey becone due.

... The Task Force is concerned, however, about
information that sone |enders inpose a collection fee or
service charge on the maintenance of required escrow
accounts. Such additional fees, wusually $30 to $50
annual |y, shoul d be prohibited because funds are escrowed
as a requirenent of, and for the conveni ence and security
of |lenders.™

Comm ssion Report at 26-27. |In originally enacting CL § 12-109.2
t he CGeneral Assenbly had nade no change fromthe statutory | anguage
proposed by the Conm ssi on.

Further, proposed 8§ 12-121(c)(2), as introduced, would have
permtted a fee for a lender's inspection to ascertain conpletion
of "repairs, alterations or other work required by the |lender as a
condition to granting the loan." 1986 Ml. Laws at 2208 (enphasis
added) . The italicized |anguage indicates that the Comm ssion's

focus may well have been on inspection fees associated with a | oan
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closing. But the General Assenbly struck the italicized | anguage
fromthe bill in the course of passage.

The effect of this anmendnment was to expand the exception to
the prohibition so that inspection fees could be charged for
ascertaining the conpletion of work that had nothing to do with
granting the | oan. For exanple, in the instant matter, Taylor
assuned the obligation in § 5 of the deed of trust to "keep the
said premses in as good order and condition as they are now ...
reasonabl e wear and tear excepted." |If Taylor had violated that
covenant, and Lender and Tayl or agreed that Lender would not treat
the breach as a default if Taylor caused repairs to be made within
a stated time, Lender would not be prohibited from charging an
inspection fee to determne if those repairs had been nmade. In
terns of the issue before us, the anmendnent to the Conm ssion's
proposed statute concerning inspection fees indicates that the
CGeneral Assenbly did not consider that the prohibition against
i nspection fees was limted to closing costs. O herwi se, there
woul d have been no need to elimnate from the exception the
[imtation to conditions of granting the loan. [In other words, an
exception for an inspection fee to determne if work had been done
that was a condition of the | oan woul d have been entirely adequate
if the prohibition against inspection fees were limted to those
charged as part of closing costs. It is the intent of the General

Assenbly that we nmust discern, not that of the Comm ssion.
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For the foregoing reasons we conclude that the |egislative
hi story does not so clearly denonstrate a purpose to limt the
prohi bition of 8 12-121 to closing costs as to override the plain
| anguage of the statute. Accordingly, we shall reverse and renmand
for further proceedings.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS REVERSED. CASE REMANDED TO

THAT COURT FOR THE ENTRY OF A

JUDGMVENT REVERSI NG THE JUDGVENT COF

THE A RCU T COURT FOR ANNE ARUNDEL

COUNTY AND REMANDI NG THI S ACTION TO

THAT COURT FOR FURTHER PROCEEDI NGS

CONSI STENT WTH THIS OPINION.  COSTS

IN TH S COURT AND IN THE COURT OF

SPECI AL APPEALS TO BE PAID BY THE

RESPONDENT, BANK OF AMERI CA, F.S. B.




