The appellant-plaintiff, Ronald J. Teufel, sued the appell ee-
defendant, Eric George ODell, for damages suffered as a result of
a collision between notor vehicles operated by the two of them At
the close of all of the evidence before a Charles County jury, the
appel lant-plaintiff noved for judgnents in his favor on the issues
of 1) the defendant’s primary negligence and 2) his own |ack of
contributory negligence. The court denied the notion and the case
was submtted to the jury. The jury's verdict was that the
appel | ee-def endant was quilty of primary negligence, but that the
appellant-plaintiff was also guilty of contributory negligence
The appellant noved for judgnment n.o.v. on the issue of
contributory negligence. That notion was denied and this appeal
tinmely foll owed.

The collision occurred on August 24, 1994 at the intersection
of St. Charles Parkway and Md. Route 5 in Wldorf. Both the
appel l ant and the appellee were operating their vehicles in the
sout hbound | ane of St. Charles Parkway. The plaintiff's vehicle
was in front of the defendant's. Both drivers intended to nake
ri ght-hand turns onto Route 5. As the plaintiff initially
approached the intersection, he observed that the traffic signal
was displaying a red light for himand accordi ngly he brought his
vehicle to a conplete stop. The defendant al so brought his vehicle
to a conplete stop behind the plaintiff's vehicle.

The plaintiff testified that he was still stopped when his

vehicle was suddenly struck in the rear by the defendant’s vehicle
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and that all of this happened before the plaintiff had begun to
nmove again. The defendant, on the other hand, testified that both
vehicles had initially stopped at the red light but that both
vehicles had started to nove again, when the plaintiff’s vehicle
came to a second, unexpected, and “sudden” stop, as a result of
whi ch the defendant struck himin the rear. The jury, as was its
prerogative, apparently chose to believe the defendant’s version of
t he occurrence. The question is whether even that version
justified submtting the case to the jury.

In determ ning whether the circuit court inproperly denied the
appellant's judgnent n.o.v., this Court nust "assunme the truth of
all credible evidence and all inferences of fact reasonably
deducible from the evidence supporting the party opposing the
motion. If there exists any legally conpetent evidence, however

slight, from which the jury could have found as they did, a

judgment n.o.v. would be inproper.” Houston v. Safeway Stores,

Inc., 109 M. App. 177, 183, 674 A.2d 87 (1996), rev’'d on other

grounds, 346 Ml. 503, 697 A 2d 851 (1997). In the context of this
case, therefore, we wll accept as true that version of the
accident testified to by the appel | ee-def endant.

According to the defendant's trial testinony, the plaintiff's
vehicle, after having cone to a conplete stop, began to proceed
forward in an apparent attenpt to nake a right-hand turn onto Route
5. The defendant, in turn, then began to nove forward, also

intending to make a right-hand turn despite the red signal. The
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defendant testified that he turned his head to | ook left toward the
oncom ng traffic on Route 5, thereby diverting his attention
monentarily fromthe plaintiff's car. It was that nonent that the
defendant's vehicle struck the rear of the plaintiff's car.

There is no dispute as to the defendant's primary negligence.
The only issue is whether the defendant's testinony that the
plaintiff "suddenly stopped" after beginning to make a right-hand
turn onto Route 5 is sufficient evidence for the trial court to
have submtted to the jury the issue of the plaintiff’'s
contributory negligence.

Al t hough the pertinent case lawis part of the genre generally
characterized as the “sudden stop” cases, it mght be nore precise
to characterize the case before us as belonging to the sub-genre of
“false start” cases. The laww |l not be different, but the nore
precise |abel will help convey a nore accurate picture of just what
happened.

When two autonobiles are travelling in tandem each has a duty
of care toward the other. The duty on the rear driver not to hit

the car in front of himwas clearly expressed by Brehmv. Lorenz,

206 M. 500, 505, 112 A 2d 475 (1955):

The general rule has been established in
this State that every autonobile driver nust
exercise toward other travelers on the
hi ghways that degree of care which a person of
ordi nary prudence woul d exercise under simlar
circunstances. In the Maryland Mdtor Vehicle
Law there is also this provision: “The driver
of a nmotor vehicle shall not follow another
vehicle nore closely than is reasonable and
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prudent, having due regard for the speed of
such vehicles and the traffic upon and the
condition of the highway.” Code 1951, art.
66-1/2, sec. 189(a). Thus it is the duty of
the rear driver to keep a safe distance
bet ween vehicles, and to keep his nachine well
in hand, so as to avoid doing injury to the
machine ahead., so long as the driver is
proceeding in accordance with his rights.

Just how near the driver of an autonobile
may follow another autonobile and still
exerci se ordinary care depends upon the facts
and circunstances of the case.
(Citations omtted; enphasis supplied).
There is also a reciprocal duty on the driver of the |ead
vehicle not to nake, absent sonme sudden energency, a sudden stop
wi t hout giving an appropriate and tinely signal of his intention to

do so to the trailing vehicle. Brehmyv. Lorenz, 206 Ml. at 505- 06,

al so spoke of that reciprocal duty:

The driver of the front car mnust exercise
ordinary care not to stop or slow up wthout
giving the driver of the rear car adequate
warning of his intention to do so. The driver
of the rear car nust exercise ordinary care to
avoid colliding wwth the front car. Just how
much warning the driver of the front car nust
give of his intention to stop or slow up, and
what precautions the driver of the rear car
nmust take to avoid colliding with a car which
stops or slows up in front of him cannot be
formul ated in any precise rule. The question
whet her due care was used by either of the
drivers is a question for the jury except when
the case is one where reasonable m nds woul d
not differ.

(Gtations omtted; enphasis supplied).
The “sudden stop” cases in which the driver of the |ead

vehicle may be quilty of contributory negligence al nost always
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i nvol ve the sort of situation described in dark v. Junkins, 245

Mi. 104, 107, 225 A.2d 275 (1967):
The alleged sudden stop wthout warning
occurred in the mddle of a block, at a point
where a stop or sudden decrease of speed or a
turn is not a probability ordinarily to be
anti ci pat ed.
This was not renotely such a case and that is why the scenario
before us can be better conceptualized as an arguably “false start”
rather than as a “sudden stop” case.

The plaintiff was required by law to conme to a conplete stop
at the red signal. See MI. Code Ann., Transp. 8§ 21-202(h)(1998).
He did so. He was then permtted, BUT NOT COVPELLED, to attenpt a
right-hand turn, provided that he could do so safely. See M.
Code Ann., Transp. |1 8 21-202(j)(1998). The defendant's own
testinmony was that the plaintiff satisfied that duty of care, to
wWt, not to attenpt a right-hand turn unless he could do so safely.
The defendant testified that the plaintiff did not consunmate his
contenpl ated right-hand turn because "there was onconmng traffic.
He was about to go, but | guess he had to stop again because he
[saw] a car or sonething.” |In order for the plaintiff to have been
contributorily negligent, he woul d have to have undertaken sonme act
that a reasonable person in his situation would not have
undertaken. He did not do so.

It is not the stop per se, noreover, that may sonetinmes nake

the lead driver guilty of contributory negligence. It is rather
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the failure to give adequate and tinmely warning of the intention to

stop or to slowdown. In Altenburg v. Sears, 249 Ml. 298, 304, 239

A. 2d 569 (1968), the Court of Appeals spoke of the obligation to
give timely warning:

Exactly how much warning the |eading
driver should give of his intention to slow
dowmn or stop and what precautions the
followng driver should take to avoid a
collision cannot be defined in a precise rule.
Rat her, as was said in Brehm v. Lorenz, 206
Md. 500, 112 A 2d 475 (1955), the duties of
the respective drivers are correlative in that
the driver of the front vehicle nust exercise
ordinary care not to slow down or stop wi thout
giving the driver of the rear vehicle adequate
warning of his intention and in that the
driver of the rear vehicle nust exercise
ordinary care to avoid colliding with the
front vehicle. Odinarily, as it was in
Brehm the question as to which of the drivers
involved in a rear-end collision neglected to
use due care is for the jury to decide.

(Enphasi s supplied).

When cruising at a confortable rate of speed down an open
hi ghway, a following driver my, wthin prescribed limts,
| anguidly bask in Newton’s First Law of Mdtion that a body in
notion will continue in notion in the sanme direction and at a
uniformrate of speed unless acted upon by a force. When stopped
at a traffic |ight, however, such a reliance on Newtoni an physics
is no |onger reasonable. A driver stopped at a light and
contenplating a permtted right-hand turn, as was the plaintiff
here, frequently will “creep” forward a few feet at a tinme in order

to get a clearer view of oncomng traffic. It is by its very
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nature a tentative and hesitating maneuver, marked by frequent
stops and starts. It is a situation where a follow ng driver has
no right blindly to assune that a tentative start will necessarily
cont i nue.

In terns of the duty of the lead driver to give a signal to
followng drivers, the initial stop for the traffic light by the
lead driver is itself the signal that the stopped car is in a
hol ding pattern until circunstances permt the resunption of
uni npeded forward progress. The continuation of forward notion by
the lead driver is obviously contingent on unfol ding circunstances
that cannot be anticipated with certainty. A fortiori, the
follow ng driver may not blithely assune that a tentative “inching
forward” by the |lead vehicle necessarily portends clear sailing
ahead.

In this case, noreover, even if we were to assune, arguendo,
a failure on the part of the plaintiff to give a warning that he
was about to stop a second tinme (there is no proof of any failure
to warn), under the circunstances of this case that still would not
have been the cause of the rear-end collision. A warning would not
have hel ped to avert the collision for the sinple reason that the
def endant was |ooking elsewhere and could not have seen the
war ni ng:

Q But, you took your attention off him
bef ore he quote suddenly stopped again?

A Yes.



- 8-

Q And you were not | ooking at him when he

st opped?

A No, sir.

Q Now, how do you know that he suddenly
st opped?

A Because | hit him

* * * %

Q And your attention was directed sonewhere
other than in front of you when you were
driving?

A Right, | was |ooking at oncomng traffic
to nmake sure | could go and he was |ike
about this far fromoncomng traffic.

The defendant clains that the plaintiff has failed to preserve
for appellate review his contention that judgment n.o.v. on the
| ack of contributory negligence was erroneously denied. The claim
is without nerit. Maryland Rule 2-532 permts a party to nove for
judgnent n.o.v. only if “that party nmakes a notion for judgnment at
the close of all the evidence and only on the grounds advanced in
support of the earlier notion.” The plaintiff here noved for a
judgnent on the issue of contributory negligence at the cl ose of
all of the evidence.

The failure of the plaintiff to object to the jury instruction
on contributory negligence would, of course, prevent him from
maki ng an appel l ate claimthat such an instruction was erroneously
given. That, however, is not the plaintiff’s claim He cl ains

that the very issue of contributory negligence should not have been

submtted to the jury, with or without instruction. D spositive of



t he non-preservation argunment is K & K Managenent v. Lee,

137,

-0-

153-54, 557 A 2d 965 (1989):

The appell ees’ nonpreservation argunment
rests on the lack of exceptions by the
appellants to the trial court’s instructions
concer ni ng i nterference W th busi ness
rel ationships and on the statenent by the
defense that it had “no objection” to the
speci al verdict sheet which the trial court

furnished to the jury....[T]lhere was no
obligation on defense counsel to except to the

instructions as qgiven when the defense

position was that, as a matter of |law,_the

tort of malicious interference should not have

been submitted to the jury at all. That

position was preserved by appellants’ notion

for judgnent at the close of the evidence. An
exception to the court’s failure to instruct
the jury that the jury nust return a verdict
for the defendants on the count claimng
malicious interference wuld have been
r edundant .

(Enphasi s supplied).

316 M.

JUDGVENT REVERSED; COSTS
TO BE PAI D BY APPELLEE.
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