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Robert T. Thomas, appellant herein and plaintiff bel ow,
appeals fromthe entry of sunmary judgnent in favor of City of
Annapol is (Annapolis), Mayor Alfred A Hopkins (Mayor Hopkins),
Fire Chief Edward P. Sherlock, Jr. (Chief Sherlock), Deputy Chief
Charles W Smth, Il (Chief Smth), and Sergeant Stanley Ml m
(Sgt. Malm, appellees herein and defendants bel ow

At the tine the pertinent events began to unfold, appellant
was a firefighter enployed by the Annapolis Fire Departnent.
Appel | ee Mayor Hopkins was the Mayor of Annapolis, Chief Sherlock
was the Fire Chief of the Annapolis Fire Departnent, Chief Smth
was the Deputy Fire Chief of the Annapolis Fire Departnment, and
Sgt. Mal mwas a sergeant enployed by the Annapolis Police
Depart nment . ?

The events in question were an outgrowth of an internal
i nvestigation by the Annapolis Police Departnent revol ving around
all egations that police personnel had engaged in on-duty sexual
activities. The police departnent's investigation had begun in
the sumrer of 1991, when Sgt. Mal mwas infornmed that persons whom
we identify in this opinion as Cheryl B. and Pam H may have, on
several occasions, engaged in consensual sex with Annapolis
Pol i ce Departnent personnel while such personnel were on duty.

I n August of 1991, the Annapolis Police Departnent informed Chief

Sherl ock of the Annapolis Fire Departnent that Annapolis Fire

1At sonme point in tinme subsequent to the proceedi ngs
involved in this case, Sgt. Malmwas pronoted to |ieutenant.
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Departnent personnel were also alleged to have participated in
on-duty sexual activities with the sane femal es. Chief Sherlock
began his own inquiry into the allegations and assi gned Chi ef
Smth to supervise the investigation of Fire Departnent
personnel. Because of the interrelated nature of the two
inquiries, the Annapolis Police Departnent assigned Sgt. Malmto
coordinate the police departnent's investigation with the fire
departnment's investigation

Sgt. Mal minterviewed Cheryl B. under oath on August 19,
1991 and Septenber 13, 1991, concerni ng any sexual encounters she
may have had with on-duty fire departnment personnel. |In sworn
statenents, she specifically inplicated several individuals,
including appellant. By the latter part of October, many of the
named i ndi vi dual s had been interviewed and sone had admtted to
on-duty sexual activities with Cheryl B. and Pam H  Appel | ant
was interviewed on October 16, 1991 but deni ed any i nproper
conduct. Wile many of the inproper activities involving other
menbers of the police and fire departnents occurred close in tine
to the inquiry, the alleged events involving appellant were said
to have transpired several years earlier

Wth respect to appellant, Cheryl B. stated that, during one
occasi on when she and Pam H were at the fire station, she
engaged in sexual intercourse with appellant while he was on
duty. Cheryl B. also stated that, on another occasi on when

appel l ant was on duty, she w tnessed appellant and Pam H enter
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an anbul ance |l ocated at the fire station, after which Cheryl B.
was told by Pam H. that she and appel | ant had engaged i n sexual
activities while inside the anbul ance. Another w tness and
associ ate of Cheryl B. and Pam H , whomwe identify as Karen D.
al so stated that, on an occasi on when she and Cheryl B. were at
the fire station, she wi tnessed appellant and Cheryl B. enter an
anbul ance after which Cheryl B. told her that appellant and
Cheryl B. had engaged in sexual intercourse. The testinony of
other firefighters also placed appellant and Cheryl B. near an
anmbul ance on one occasion and, on at |east one other occasion, in
a parking | ot near a car owned by PamH., all while appellant was
on duty.

On Cctober 30, 1991, the results of the investigation were
given to Chief Sherlock. On Novenber 1, 1991, appellant and
anot her firefighter, Lieutenant Kenneth E. Rowe, Jr., were given
notices of term nation of enploynent effective Novenber 21, 1991,
based on information that they had participated in sexua
m sconduct while on duty and giving false statenents to
i nvesti gat ors.

As a result of the various runors surrounding the
i nvestigation, a press conference was al so conducted by Myor
Hopki ns on Novenber 1, 1991. Mayor Hopkins stated that, as a
result of the investigation, two male nenbers of the police
departnent and five male nenbers of the fire departnent had been
di sci plined for sexual m sconduct. Specifically, the Myor
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stated that three nenbers of the departnents had been given
notices of termnation, but the Mayor did not nention any
specific nanes. Appellant's nane and the nanes of ot her

di sci plined personnel first appeared in the press on Novenber 5,
1991, though it was alleged by appellant that the press was aware
of the nanmes on October 31, 1991. Appellant produced no evi dence
that the Mayor knew that the press had the nanes at the tinme of
his press conference. Appellant also did not produce any

evi dence indicating how the press obtained those nanes and,
consequently, there was no direct evidence indicating that any of
the appel |l ees rel eased the appellant's nane to the press or any
ot her nmenber of the public. |In appellant’'s own words, he
testified at his deposition on May 23, 1995 that he was
"guessing"” that his nanme had been revealed to the press by one or
nore of the appell ees.

After receiving his notice of term nation on Novenber 1,
appel l ant requested a hearing before the Gvil Service Board of
Annapolis. The hearing was held on Decenber 6, 1991, at which
time several of the involved parties were called to testify,
including Karen D. Wiile a transcript of this hearing was not
made part of the record, Karen D. apparently recanted her
previ ous statenents made under oath. After Karen D. recanted her
testinmony but prior to conpletion of the hearing, Chief Sherl ock
Wi thdrew the notice of termnation as to appellant. 1In an
affidavit dated Novenber 13, 1995, filed in support of appellee's
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nmotion for summary judgnment, Chief Sherlock stated that the
wi t hdrawal of the notice was based on "the conduct of the
proceedi ngs and i nformation provided during the course of the
proceedi ngs."” On Decenber 9, 1991, appellant was reinstated with
back pay and all benefits. Over appellant's objection, the Cvil
Service Board decided that it no | onger had jurisdiction to
continue the proceedi ngs and di sm ssed the case.

Two nmenbers of the fire departnment and two nenbers of the
police departnment admtted the truth of the accusations nmade
agai nst them and were disciplined. Oher enployees denied the
allegations. O all enployees inplicated, it appears that only
appel  ant and Li eutenant Rowe were di scharged. Like appellant,
Li eutenant Rowe has also filed a civil action in the Grcuit
Court for Anne Arundel County, which is pending.

Appel lant filed his initial conplaint on Septenber 11, 1992
and an anended conplaint on October 30, 1992. The anended
conpl aint contained six counts: Count |, intentional infliction
of enotional distress; Count Il, defamation; Count 111, invasion
of privacy; Count 1V, "Wongful and Malicious Cvil D scharge
Proceedi ngs;" Count V, negligence; and Count VI, gross
negli gence. The individual appellees were sued personally and in
their official capacity as agents of the Cty of Annapolis.
There were no express allegations nmade against the Cty of
Annapolis other than liability for the actions of the individual

appel | ees.



Appel l ees filed a notion for summary judgnment on Novenber
14, 1995, asserting, to the extent pertinent: the absence of
evi dence of outrageous conduct or enotional distress to support
the intentional infliction of enotional distress claim the |ack
of evidence of publication of any defamatory statenent or
publication of any statenment not of legitimte concern to the
public, the lack of evidence of malice, the defense of qualified
imunity, and the absence of evidence of breach of any | egal
duty.

Appellant filed an answer to the notion, appellees filed a
reply, and, after a hearing held on Decenber 13, 1995, appellees
nmotion for summary judgnment was granted by order entered Decenber
27, 1995. This appeal was noted on January 22, 1996.

Questions Presented
Appel I ant poses three questions that, in essence, inquire:
1. Did the lower court err in ruling that

appel | ees had probabl e cause to nmake public
and defamatory statenents?

2. Did the lower court err in ruling that public
accusations were justified, given that
matters of intent and ill-will were not

properly resol ved on summary judgnent ?

3. Did the lower court err in ruling that there
was no publication of unlawful statenents by
appel | ees?

Appel | ees pose four questions that, in essence, ask:
1. Whet her the | ower court erred in granting

summary judgnent in favor of the individual
appel l ees on the basis of public official



immunity with respect to appellant's clains
for negligence, gross negligence, defanmation,
and invasion of privacy?

2. Whet her the | ower court erred in granting
summary judgnent on appellant's clainms for
def amati on and i nvasion of privacy based on
the | ack of evidence that appell ees published
or conmuni cated any fal se and defamatory
statenents about appel |l ant?

3. Whet her the | ower court erred in granting
summary judgnent on appellant's clainms for
negl i gence and gross negli gence based on the
absence of any duty as a matter of |aw?

4. Whet her the | ower court erred in granting
summary judgnent on appellant's claimfor
intentional infliction of enotional distress
based on the | ack of evidence of any extrene
and outrageous conduct resulting in severe
enotional distress.

Contentions of the Parties

Appel  ant argues that there was evidence establishing the
el ements of each tort? and that the issues of probable cause,
intent, and malice are issues of fact that cannot be determ ned
on summary judgnent. Appellant asserts that there is legally
sufficient evidence to show that appell ees encouraged w tnesses
to fabricate testinony, made charges agai nst appel |l ant w t hout
evi dence, disregarded evidence of appellant's innocence, refused
to tell appellant the specific allegations against himprior to

termnation, that they were notivated by spite because of

2The trial court found that appellees had "probabl e cause”
and, on that basis, granted summary judgnment on the "wongful and
mal i cious civil discharge" claim Appellant makes no argunent on
appeal with respect to that claimand, consequently, it is not
bef ore us.



appellant's union activities, and that they subjected appell ant
to disparate treatnment as conpared to the others who were
inplicated in the investigation. Appellant explains that issues
of probabl e cause, intent, and malice are rel evant because
appel | ees cl ai m probabl e cause as a shield to defamation, that
the clains of intentional infliction of enotional distress,

def amati on, and gross negligence involve both notive and intent,
and that malice is relevant to defamation and the cl ai ns of
immunity. Appellant also argues that there is no privilege or
immunity for intentional torts, i.e., intentional infliction of
enotional distress, defamation, and invasion of privacy.

Finally, with respect to defamation and invasion of privacy,
appel l ant argues that there was publication of a tortious
communi cati on based on a factual inference fromthe

comuni cations nmade to the public, and that, even if appell ees
did not otherw se publish appellant's nane, appellant's nane was
"under st ood" by the public to be one of the individuals
identified at the press conference on Novenber 1.

Appel | ees argue that, in the absence of legally sufficient
evi dence of malice, summary judgnent was properly entered in
favor of the individual appellees on all clains except for
intentional infliction of enotional distress, on the basis of
public official immunity, pursuant to Ml Code Ann., Cts & Jud.
Proc. 8 5-321(b) (1995 Repl. Vol.) (hereinafter, CJ 85-321(hb)).
Wth respect to intentional infliction of enotional distress,
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appel |l ees argue that there is no evidence of severe enotional

di stress or extrenme or outrageous conduct. Additionally,
appel |l ees argue that there was no | egal duty to conduct an
investigation as well as no evidence of negligence in the conduct
of the investigation. Finally, appellees argue that there is no
evi dence of publication wth respect to the clains of defamation
and invasion of privacy and, alternatively, that there is a
common | aw absol ute or conditional privilege applicable to the
conduct of the internal investigation.

The Standard of Revi ew

A party is entitled to a summary judgnent when there is no
genui ne dispute as to any material fact and the noving party is
entitled to judgnent as a matter of law. M. Rule 2-501(a);

DeBusk v. Johns Hopkins Hosp., 105 Md. App. 96 (1995), aff'd 342

Md. 432 (1996). On appellate review of a notion for summary

j udgnent, we exam ne the record to determ ne whet her the court
was legally correct in ruling that no dispute of material fact
exi sts when all inferences are drawn agai nst the noving party.

Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Md. 135

(1994); Heat & Power Corp. v. Air Products & Chemicals, Inc., 320

Md. 584, 591-92 (1990). Wile the initial burden of proof rests
squarely on the noving party, the opposing party must show by
adm ssi bl e evidence that there are actual material facts in
di spute. M. Rule 2-501(b).

The trial judge did not issue a witten opinion, and it
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is difficult to determne fromthe colloquy with counsel the
conpl ete basis or bases for the trial court's decision. It is
apparent fromthe transcript of the hearing that the trial court
concl uded that appellant failed to provide sufficient evidence to
show any publication or communi cation of a statenent that was

def amatory or otherw se unlawful, as well as finding that there
was insufficient evidence to show any extreme or outrageous
conduct on the part of appellees. These findings were the bases,
at least in part, for the ruling on defamation, invasion of
privacy, and intentional infliction of enotional distress. Wth
respect to the negligence clains, the trial court found no

evi dence of a breach of duty, if a duty existed.

Wil e statutory public official immunity and common | aw
qualified privilege were both argued in witing and orally during
the summary judgnent hearing, it is unclear fromthe transcript
whet her the trial court ruled on those issues in its final
di sposition of the case. Nevertheless, appellant, in arguing the
gquestions franmed by himon appeal, assunes that the questions of
immunity and privilege are at issue in this Court. Wile it
woul d be beneficial on appeal to have a nore devel oped
understanding of the trial court's reasoning as to why sunmary
j udgnent was granted, w thout evidence to the contrary, we mnust
assune that the court carefully considered all the various
grounds asserted and determned all or at |east enough of themto

merit the granting of the summary judgnent. See Bond v. N bco,
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Inc., 96 Md. App. 127, 133 (1993). Since a trial judge is
presunmed to know the law, the judge is not required to set out in

detail each and every step of his thought process. Kirsner v.

Edel mann, 65 Md. App. 185 (1985). On appeal, it is the burden of

the appellant to show judicial error. Bradley v. Hazard

Technol ogy Co., 340 Md. 202 (1995).

Odinarily, an appellate court will not affirma sunmary
judgnment by ruling on a ground not ruled upon by the trial court.
If the alternative ground is one as to which the trial court had

no di scretion, however, summary judgnent may be affirned.

Maryl and Casualty Co. v. Lorkovic, 100 Md. App. 333, 357 (1994).
In this case, there is no genuine dispute as to a nmaterial fact
and appellees are entitled to judgnent as a matter of law for the
reasons di scussed bel ow.

Public Oficial Inmunity

Because the issues before us require an understandi ng of
the concept of "public official immunity," clarity requires that
we review the general common |aw and statutory principles
governing it. Despite the fact that applicable statutes have
been in force since 1979, common |aw public official imunity is
still relevant in applying and interpreting those statutes and in

t hose instances in which the statutes do not apply.?

The Maryland Tort Clains Act (MICA) was enacted in 1982.
VWhile not applicable to this case, it is referenced because it is
rel evant and instructive with respect to interpretation of the
ot her relevant statutes concerning inmunity. At common |aw, the
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The Court of Appeals has recently discussed the current

status of public official imunity in Ashton v. Brown, 339 Mi. 70

(1995). Wth Ashton in mnd, our first objective is to determ ne
the nature of the torts to which public official inmunity applies

and, if applicable, to identify the standard of conduct that wll

State and, in certain instances, public officials were i mmune
fromnon-constitutional torts. Upon the enactnent of the MICA
the State waived imunity fromtorts conmtted by "State
personnel ," as defined in the statute, acting within the scope of
enpl oynent, and the enpl oyee was granted i munity. M. Code
Ann., State Gov't Art. 8812-101 to 12-109 (previously CJ 5-401 to
5-408); CJ 8§ 5-399.2(b)). An exception to the above exists if
the individual acts with "nalice or gross negligence.” CJ § 5-
399.2(a). The MICA nakes no distinction between intentional,
constitutional, or other torts and does not define "malice."

In Sawyer v. Hunphries, 82 Md. App. 72 (1990), in applying
the MICA, we defined malice as "the intentional doing of a
wrongful act w thout just cause, excuse, or justification which
is reasonably calculated to injure another.” The Court of
Appeal s, in reversing on other grounds, held that the allegations
were sufficient to establish that the individual in question was
not wthin the scope of his enploynent at the time of his conduct
and that he acted with actual malice. ("Wen one person states
that he is going to kill another, he clearly harbors actual
malice.") Sawer v. Hunphries, 322 M. 247, 261 (1991).
Regar dl ess of whether acts may conceptually be perfornmed with
inplied malice and, therefore, not wwth actual malice or gross
negligence, as a practical matter, generally speaking, conduct
rising to the |l evel of gross negligence or higher is not subject
to immnity under the MICA

The Court of Appeals has held that a failure to follow the
procedural requirenent to maintain a suit against the State under
the MICA does not affect immnity of State personnel. Sinpson v.
Moore, 323 M. 215 (1991). A question renmains, however, whether
common | aw public official immunity exists with respect to State
personnel. In other words, can an individual who is a public
official at common law and within the definition of "State
personnel "™ be imune if acting within the scope of enploynent and
if the conduct is grossly negligent? As is apparent from our
| ater discussion, this sane question does not exist under the
statutes applicable to |ocal governnents and nunicipal officials.
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defeat the inmunity.

In Ashton, the Court was faced with a claimfor danages
against the Gty of Frederick and nenbers of its police
departnent as a result of arrests for violation of Frederick's
juvenile curfew ordinance. The Court held the ordi nance to be
unconstitutional on its face and, in doing so, discussed both
constitutional and intentional torts.* The Ashton Court, in
di scussing the common |aw intentional torts of false inprisonnent
and assault and battery,® stated that under common |aw "[p]ublic
official immunity is not a defense to these intentional torts."
339 Md. at 117. Wth respect to non-constitutional comon | aw
torts, it had been clear, prior to Ashton, that imunity was
avai lable to public officials in negligence actions, if the
necessary elenents were present and in the absence of nalice.

The common | aw requirenments for public official imunity

were set forth in Janes v. Prince George's County, 288 M. 315,

“The Court's discussion of imunity from federal
constitutional clains is not relevant to the issues before us.
In discussing State constitutional torts, the Court confirnmed
that: (1) there is no immunity for municipalities and ot her
| ocal governnments fromsuits based upon violation of the State's
constitution; (2) no imunity for public officials acting in a
di scretionary capacity who violate the State constitution; and

(3) the State is imune fromconstitutional violations in
the absence of a statute. See Cea v. Baltinore, 312 Ml. 662
(1988).

The torts of intentional infliction of enotional distress
and invasion of privacy were also alleged. The Court held there
was i nsufficient evidence to establish the elenents of these
torts.
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323, 324 (1980), and quoted with approval in Ashton. Stated
briefly, in order for the imunity to apply: (1) the actor nust
be a public official, rather than a nere governnent enpl oyee or
agent; (2) the conduct nust have occurred while the actor was
perform ng discretionary, as opposed to mnisterial, acts; and
(3) the actor nust have perfornmed the relevant acts within the
scope of his official duties. |If those three conditions are net,
the public official enjoys a qualified imunity in the absence of
"malice."

In support of its statenment that public official inmmunity is
not a defense to intentional torts, the Court of Appeals in

Ashton cited Parker v. State, 337 Ml. 271 (1995), Cox v. Prince

Ceorge's County, 296 Md. 162 (1983), Brewer v. Mle, 267 Ml. 437

(1972), Robinson v. Board of County Commirs, 262 Md. 342 (1971)

and Mason v. Wightson, 205 Md. 481 (1954). The Court of Appeals

stated that no decision by it prior to Ashton had held public
official immunity applicable to an intentional tort. Simlarly,
we are not aware of a Court of Appeals decision prior to Ashton
in which the Court had held that public official imunity was not
applicable to torts having intent as an elenent. Mreover, wth
the exception of three cases, the | anguage used in pre-Ashton
decisions relating to public official imunity refers to acts as
mal i ci ous versus nonmal i ci ous, as opposed to intentional versus
uni ntenti onal .

The three exceptions are Parker v. State, supra, Cox V.
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Pri nce George's County, supra, and Carder v. Steiner, 225 Ml. 271

(1961). Wien discussing the limts of qualified public official
immunity, the Court in Carder used the terns "actual malice or
del i berate intent." 225 Md. at 276. |In Cox, the Court stated
that a police officer does not enjoy public official inmmunity if
he "commts an intentional tort or acts with nmalice." 296 M. at
169. In both cases, the statements were dicta for, in Carder

the Court had before it only an allegation of negligence and, in
Cox, there was evidence of actual nmalice. |In support of its

decision, the Cox Court cited Brewer v. Ml e, supra, and Robi nson

v. Board of County Commrs, supra, and Duncan v. Koustenis, 260

Md. 98 (1970), which, as noted, all use the term"nmalice."

The Court of Appeals in Parker, confronted with an issue of
absolute judicial immunity, not qualified public official
immunity, stated on page 285 of the opinion:

| ndeed, while this Court has never sustained

t he defense of public official inmunity to an

intentional tort action, it is clear that

judicial imunity operates to bar civil suits

regardl ess of the nature of the tort alleged

to have been comm tted.
337 Md. at 285. The Court continued and, on the sane page,
stated that "qualified public official imunity may apply only to
negli gence actions,” 337 MI. at 285 (enphasis added), citing Cox

v. Prince George's County, supra, and James v. Prince CGeorge's

County, supra, for support.

| f common [ aw public official immunity is otherw se
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avai l able, we turn our attention to the nature of the conduct
necessary to defeat it. As stated above, the ol der cases spoke

in terns of "malice." See Robinson, 262 Ml. at 347. I n that

case, the plaintiff alleged that he had been maliciously beaten
during an arrest, and he filed a civil suit for damages. The
Court held that an allegation that an arresting officer acted

W t hout just cause and w thout probable cause was sufficient to
state a cause of action and sufficient to avoid imunity raised
on denmurrer. "W can not think of any reason,"” the Court of
Appeal s stated, "why a public official should not be held
responsi ble for his malicious actions even though he clains they
were done within the scope of his discretionary authority."”

Robi nson, 262 Ml. at 348. The Robinson Court relied on Duncan v.

Koustenis, 260 Md. at 104, Eliason v. Funk, 233 Ml. 351, 356

(1964), Carr v. Watkins, 227 Md. 578, 585 (1962), Carder v.

Steiner, 225 Md. at 274, and State use of Cark v. Ferling, 220

Md. 109, 114 (1959). 1In all of those cases, the Court stated the
general proposition that imunity is not available if a public
official acts maliciously.

In Brewer, supra, a County Sheriff's Deputy arrested the

plaintiff on the erroneous belief that he had stolen a tractor.
After evidence proving ownership was provided, the charges were
di sm ssed. The plaintiff sued the Deputy and a State policeman
who prepared the chargi ng docunent for false inprisonnent and
mal i ci ous prosecution. Sumrary judgnent was entered for the

16



defendants. The Court stated that there was no tort of false

i npri sonment because it was based upon an arrest with probable
cause. The Court went on to state that it had never been called
upon to decide the definition of malice necessary to defeat
public official immunity in a nmalicious prosecution case.

Brewer, 267 Ml. at 445. The Court posed the question of whether
the test is actual malice requiring an affirmative show ng, such

as in Robinson, supra, or whether it is sufficient to infer

mal i ce fromwant of probable cause. Wiile the Court did not
di scuss the issue further because it found that probable cause
existed as a matter of law, it assunmed that "actual malice" is
the requisite level of malice. 267 MI. at 445.

This Court, when holding public official imunity to be
appl i cable, has defined nmalice as "actual malice." Leese v.

Balti nore County, 64 M. App. 442, 479-81 (1985). 1In Leese, a

case frequently cited by litigants, this Court was presented with
an action against the County and several of its enployees arising
fromthe termnation of enploynent of the plaintiff. This Court
recited the general test for public official imunity, including
that the individual nust act wthout "actual malice." Leese, 64
Mi. App. at 479. W defined "actual malice" as "an act w thout

| egal justification or excuse, but with an evil or rancorous
nmotive influenced by hate, the purpose being to deliberately and
wWilfully injure the plaintiff." [d. at 480. W acknow edged
that actual malice may be inferred and held that the conplaint in
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that case was sufficient to state malice and, consequently, to
defeat immnity at the pleading stage. |In support of the
proposition that actual malice is the test, this Court in Leese

cited Bradshaw v. Prince George's County, 284 Md. 294, 303-303

(1979), Robinson, 262 M. at 346-47, Arrington v. More, 31 M.

App. 448, 464 (1976), and H& R Block, Inc. v. Testerman, 275 M.

36 (1975).

Addressing these decisions in inverse order, H& R Bl ock

dealt with the standard for punitive damages, not nmalice in the
context of immunity. |In Arrington, this Court was presented with
a case against city police officers and the mayor, all of whom
were sued for assault and battery, false arrest, and |ibel.

Rel ying on Brewer, supra, and H & R Block, supra, in applying

actual malice as the standard, we held that the officials were
entitled to imunity and that there was no evi dence of actual
malice. As a result, we reversed a jury verdict for the
plaintiff. The Court of Appeals, in both Bradshaw and Robi nson,
supra, stated that public official inmunity is available in the
absence of "malice," without further defining the term

The Court of Appeals, while perhaps not squarely so hol ding,
has approved and applied the actual malice standard. See d ea,
312 Md. at 676. In Cea, it was conceded in oral argunent that
"the qualified inmmunity for public officials acting in a
di scretionary capacity, generally based upon the presence or
absence of actual malice, has not heretofore been applied by this
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Court to violations of constitutional rights.” 312 Ml. at 678.

Based on the above di scussion, we conclude that common | aw
public official imunity is not available with respect to
deliberate acts that formthe basis for intentional torts or acts
commtted with actual nmalice. |In order to harnonize prior case
law with the decision of the Court of Appeals in Ashton, we
conclude that the cases using the term"nalice" used it in a
broad sense to include any deliberate, intentional, non-

privileged, non-legally justified act® or one commtted with

5The concept of "mmlice," as used in the context of conmon
| aw public official immunity should not be confused with the
"actual malice" required to support a claimfor punitive damages,
even in the intentional tort context. See Oaens-Illinois, Inc.
V. Zenobia, 325 MI. 420, reconsideration denied, 325 M. 665
(1992), and its progeny. Zenobia applied to non-intentional
torts and held that inplied nmalice or gross negligence is
insufficient to support an award of punitive damages. For the
pur poses of punitive damages, actual malice is defined as an
intent to injure, an evil notive, fraud, or actual know edge of a
defect in a product coupled with a deliberate disregard of the
conseguences.

In Adans v. Coates, 331 Md. 1 (1993), the Court of Appeals
hel d that Zenobia governs any award of punitive damages, even

t hose based on intentional torts. In Ellerin v. Fairfax Sav.,
F.S.B., 337 Md. 216 (1995), involving fraud or deceit, the Court
repeated that no punitive damages will lie for a wongful act

commtted in an honest assertion of a supposed right, or in

di scharge of a duty, or without an evil or bad intention. Wth
respect to fraud, a plaintiff need show actual know edge of
falsity to support punitive damages, and a show ng of reckl ess
indifference will not suffice (provided either is coupled with an
intent to deceive). |In Mntgonery Ward v. Wlson, 339 Mi. 701
(1995), the Court of Appeals stated that punitive damages are not
available in a false inprisonment or malicious prosecution action
based on inplied nmalice. For this purpose, an inference from

| ack of probable cause may support conpensatory damages but w ||
not support punitive damages.
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actual malice.

Even though public official imunity is not applicable to
intentional acts, it is inportant to bear in mnd that a public
official, such as a policeman or a fireman, in performng his or
her discretionary duties within the scope of enploynent, in the
absence of actual malice and w thout actual know edge of
wr ongdoi ng, generally will not have commtted actionabl e conduct.
This is because the individual will not be guilty of an
intentional tort in the first instance because the conduct is
legally justified or, alternatively, depending on a court's
conceptual analysis, be subject to sone qualified or conditional
privilege other than public official immunity. The facts in
Asht on present an exception to that general statenent, i.e., when
a facially unconstitutional ordinance is involved, the public
official's conduct could constitute both a constitutional tort
and a common |law intentional tort w thout any actual know edge of
wr ongdoi ng by the individual.

Statutory Enactnents

The Local Governnment Tort Cains Act (LGTCA), M. Code Ann.,
Cts & Jud. Proc. & 5-401 to 5-404 (hereinafter, CJ 8§ 5-401 et
seq.), applies to all suits against |ocal governnments arising
fromevents occurring on or after July 1, 1987. The LGICA covers
muni ci palities and counties and applies to "enpl oyees," as
di stingui shed fromthe conmon | aw concept of public officials,
and it applies to all torts wi thout distinction, including
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intentional and constitutional torts.’” Under the LGICA, | ocal
governnments, except to the extent common law i munity is
i ncorporated, have no immnity fromtorts of their enployees
unl ess conmtted wwth "actual malice."” Further, under the LGICA
t he enpl oyees are i nmmune from execution on any judgnment if they
acted within the scope of their enploynent and w t hout "actual
malice." "Actual malice" is defined for the purposes of the
LGTCA as "ill will or inproper notivation." CJ 8§ 5-401(Db).
Section 5-403(e) of the LGICA provides that the | ocal
government may assert any comon | aw or statutory defense or
immunity in existence as of June 30, 1987 and possessed by the
enpl oyee. Relevant to this discussion, the governnental entity
may, as a consequence, assert comon |aw public official inmmunity
as a defense if possessed by an enployee.® See CJ 88 5-401 to 5-
404.

The other statute relevant to this discussion provides

"The Ashton Court explained that the rationale for the
absence of immunity for public officials who violate the State
constitution, nanely, that there has to be a renedy to restrain
governnment officials, does not apply when the governnent entity
itself is not imune. Ashton, 339 M. at 105-06.

8Unli ke the State, a local governnent enjoyed i munity at
common law only if perform ng a governnental, as distinguished
froma proprietary, function. Additionally, such entities did
not enjoy immunity fromconstitutional violations. See Tadjer V.
Mont gonery County, 300 Md. 539 (1984) for an in-depth discussion
of the distinction between governnental and proprietary
functions. The LGICA waived inmmunity of |ocal governnental
entities, but only to the extent determ ned by the terns and
conditions of the statute.
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of ficials of nunicipal corporations with imunity fromtorts.

The statute was first enacted in 1979 as Ml. Ann. Code art. 23A,
8 1B, and now appears at Md. Code Ann., Cs & Jud. Proc. § 5-321
(hereinafter, CJ 8§ 5-321). The statute provides that, except for
torts arising fromthe operation of a notor vehicle, an official
of a nmunicipal corporation is inmune fromcivil liability for al
acts commtted while acting in a discretionary capacity, if those
acts are done without nmalice and wthin the scope of enploynent.
CJ) 8 5-321(b). The statute does not distinguish between
intentional and unintentional or constitutional and non-
constitutional torts and does not define the requisite | evel of
malice. In Ashton, the Court of Appeals raised, but did not

deci de, the question of whether this statute codifies comon | aw
immunity or whether it applies to intentional and constitutional
torts. Ashton, 339 Mi. at 116.

In Elliott v. Kupferman, 58 Mi. App. 510 (1984), we applied

C) § 5-321's predecessor, art. 23A, 8§ 1B(a). There we stated
that the elenments for determning who is an "official" to satisfy

the statute are the sane as at common law, citing Janes v. Prince

George's County, supra, and we defined malice for the purposes of

this statute as an intentional act done know ngly for an inproper
pur pose wi thout |egal justification or excuse. Elliot, 58 M.

App. at 526. In Davis v. DiPino, 99 Mi. App. 282 (1994), rev'd

on ot her grounds, 337 Md. 642 (1995), we interpreted CJ 85-321.
In Davis, a case involving the arrest of the plaintiff by a city
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policeman in which the plaintiff asserted constitutional
violations, we applied CJ 8 5-321(b)(1) and held that the statute
changed common | aw and established nunicipal official imunity
for State constitutional torts. W also stated that the malice

required is actual malice, relying on Leese v. Baltinore County,

supra. Davis, 99 Md. App. at 290-91

Bef ore appl ying the above principles to appellant's case, we
first note that, with respect to the tort of intentional
infliction of enotional distress, there is no evidence of extrene

or outrageous conduct on the part of appellees sufficient to

create a jury issue. See Batson v. Shiflett, 325 M. 684, 735
(1992) (stating that it is for the court to determ ne the
sufficiency of evidence needed to plead this tort). Wth respect
to appellant's renmai ning clains of defamation, invasion of
privacy, negligence, and gross negligence, assum ng w thout
deciding that there was sufficient evidence to create a jury
issue wth respect to elenents of the torts, we apply the above
principles and conclude that sunmmary judgnment was properly
entered based on the immunity granted by CJ § 5-321 and CJ § 5-
403(d) and (e).

Wi | e appel |l ant does not contest that the individual
appel l ees were public officials, we note that they neet the

comon |aw test for public officials. See Bradshaw v. Prince

George's County, supra; see generally, Annapolis Cty Code, Art.
Vto VIII. Wile Bradshaw i nvolved a police officer, persons in
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the position of the individual appellees in this case al so neet
the requisite elenents. As public officials, the individual
appel l ees are entitled to common |law i mmunity, with respect to

unintentional torts, if they acted wwthin the scope of the

enpl oynent and w t hout actual nmalice.

The evidence is uncontradicted that they were acting within
the scope of their enploynent, and there is no legally sufficient
evi dence of actual malice. To defeat a notion for summary
judgment in this context, Md. Rule 2-501 requires that appell ant
provide the court with facts that would be adm ssible in evidence
to support the allegation that Mayor Hopkins, Chief Sherl ock,
Chief Smith, or Sgt. Malmacted with actual malice. See M.

Rul es 2-501(b) and (c). Appellant was unable to produce any
adm ssi bl e evidence to go beyond the nere assertion. Wile
appel | ant does assert that Karen D., the witness who recanted her
testinony at the Decenber hearing, stated that she was sonehow
pressured into inplicating appellant in the scandal, appell ant
could provide no adm ssi ble evidence to support this allegation.
In support of his contention that malice is not an issue to be
determ ned on sunmary judgnent, appellant points to Clea v.
Baltinore, 312 Md. 662, 677 (1988), wherein the Court of Appeals
stated that "summary judgnent is inappropriate where notive or
intent are at issue since inferences nust be resol ved agai nst the
nmoving party." Cea, 312 at 677. Wile the existence of actual
malice may be inferred fromthe circunstances of the case,
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appel l ant has the burden to provide legally sufficient evidence
to permt such an inference. Cea, 312 Ml. at 676. Because
appellant failed to provide such evidence, the trial court was
legally correct in granting summary judgnent on this issue. The
common | aw i munity of the individual appellees is preserved by
the LGTCA. See CJ § 5-403(d).°

Because the individual appellees are "enpl oyees" and
"officials" within the neaning of the LGICA and rmuni ci pal
official statute, respectively, and Annapolis is a | ocal
governnmental entity as defined in both statutes, the LGICA and CJ
8§ 5-321 apply to the facts of this case. If the individual
appel |l ees were nere enpl oyees and not public officials, Annapolis
woul d not be i mune because the city could not assert this

def ense under CJ 5-403(e).!° Because the individuals are public

That section provides:

Def enses not waived. -- Notw thstanding the
provi sions of subsection (b) of this section, this
subtitle does not waive any comon |aw or statutory
defense or immunity in existence as of June 30, 1987,
and possessed by an enpl oyee of a | ocal governnent.

10That section provides:

Def enses avail able to governnment. A |ocal
government may assert on its own behal f any common
| aw or statutory defense or inmmunity in existence
as of June 30, 1987, and possessed by its enpl oyee
for whose tortious act or om ssion the claim

agai nst the local governnment is prem sed and a

| ocal governnment may only be held |iable to the
extent that a judgnment could have been rendered
agai nst such an enpl oyee under this subtitle.
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officials and are entitled to assert comon |aw public official
immunity, Annapolis is imune under the LGICA, 8§ 5-403(e). W
expl ai n.

I n Bradshaw, supra, the Court of Appeals interpreted Prince

George's County's Charter as not waiving imunity of the County
for the acts of agents performed within their authority, even if
the agents were immune as public officials. This decision was

reversed in Janes, supra, wherein the Court stated that the

County was |iable whether or not the agent had public official
immunity. 1In other words, the Court held that, if the County
chose to wai ve governnental imunity under its charter, it was

responsi bl e under respondeat superior for the torts of enployees

that occurred in the course of enploynent, even if the enpl oyees
were imune. The sane reasoning was followed in Cox, supra.

In our view, the rationale of the Janes decision in 1980 and

the Cox decision in 1983 was subsequently nullified by statute.
The LGICA 8§ 5-403(e) provides that under current |aw a |ocal
governnent may assert any common | aw or statutory defense or
immunity in existence as of June 30, 1987, and possessed by the
enpl oyee. The doctrine of public official inmmunity was in

exi stence prior to that date, and thus, the Gty of Annapolis is

i mMune fromsuit for the unintentional torts.!?

1Arguably, the section could be read in a nore limted
fashion as referring only to inmunities arising from actual
events that occurred prior to June 30, 1987. This would fly in
the face of the general provision, however, that the entire act
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The Applicability of the Statutes to
Def amati on _and | nvasion of Privacy

The second issue we nust resolve is whether public official
immunity applies to "intentional torts,"” as characterized by
appellant. The torts of defamation and invasion of privacy are
sonetinmes referred to as intentional torts in that they may rest
on an intentional act. |In the case before us, the question of
whet her there is sufficient evidence to go to the jury with
respect to these torts hinges on whether there is sufficient
evidence to satisfy the elenent of publication. In that regard,
appel l ant nakes two argunents: (1) the statenents nmade at the
press conference constituted publication because a reasonabl e
i nference could be drawn that the statenments nmade by Mayor
Hopkins referred to appell ant, anong others, and (2) because at
the time the press obtai ned know edge of appellant's nane the
i ndi vi dual appell ees were the only persons in possession of that
know edge, a reasonable inference can be drawn that one or nore
of the appell ees nust have provided that information to the
press.

Assum ng, arguendo, that the facts asserted by appel |l ant
provi de a reasonable basis for an inference of publication, the
facts can only support an inferential finding of negligence, not
intent. The only perm ssible inference supported by the facts of

this case would be that one of the appellees, in sone fashion,

only applies to events occurring on and after July 1, 1987.
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negligently permtted the information to be di scovered or

negligently made a statenment without intending it to refer to
appellant. There is no basis on this record for a perm ssible
inference that an appellee intentionally published information
concerning the appellant. The latter inference would be pure

specul ation. See Shapiro v. Massengill, 105 Md. App. 743, 772-

774 (1995). Consequently, even in the absence of inmunity from
intentional torts based on a deliberate or unconstitutional act,
in our view, there is immnity when the tort necessarily is based
on negligence. 12

Pursuant to CJ 8§ 5-403(e) and common | aw public official
imunity, Annapolis enjoys imunity by asserting the comon | aw
immunity of its officials. Even though conmmon law i munity is
not applicable to intentional torts, it is available when a tort,

sonetinmes intentional, is necessarily based on negligence on the

2Pyrsuant to the terns of the LGTCA and its interpretation
by the Court of Appeals in Ashton v. Brown, 339 Mi. at 108, the
terms of CJ 8§ 5-321, and our interpretation of it in Davis v.
D Pino, supra, both statutes apply to intentional torts.
Assum ng, arguendo, intentional acts and, thus, no common | aw
immunity, if we ended our analysis with the LGICA, we woul d have
to hold that the LGTCA does not constitute a bar to suit against
t he individual appellees because the LGICA provides that a
plaintiff may not execute a judgnment agai nst an enpl oyee of a
| ocal governnent, as distinguished fromconstituting a bar to the
suit. The LGICA does not provide imunity to the | ocal
governnment. Consequently, even though the LGICA makes no
di stinction between unintentional and intentional torts and
applies to both, it is not a bar. See CJ §8 5-402(b). On the
ot her hand, CJ 8§ 5-321 does provide a bar in the formof inmmunity
fromintentional torts with respect to the individual appell ees,
but it does not provide immunity to the Cty of Annapolis.
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facts of a particular case such as the one before us.® W,
therefore, hold that the trial court commtted no error in
granting appellees' notion for summary judgnent.

JUDGVENT AFFI RVED; APPELLANT
TO PAY THE COSTS.

13The parties herein do not always clearly distinguish
between inmunity and privilege. There are certain qualified or
conditional privileges at common |aw that may be applicable with
respect to intentional torts if justified by the facts in a
particul ar case. For exanple, the reason for an enpl oyee's
di scharge nmay be privileged, but that privilege is defeated if
statenents are nmade in reckless disregard of the truth, not made
in furtherance of the interests for which the privilege exists or
communi cated to a third person other than one justifiably
entitled to receive it. The existence of that privilege does not
answer the inquiries in this case because the chall enged
communi cati on was not one made to another in the course of the
i nvestigation but, rather, was allegedly made to the press and
not in furtherance of the investigation. Leese v. Baltinore
County, supra.
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