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HEADNOTE: Montro Lorell Tilghman v. State of Maryl and
No. 856, Septenber Term 1996

CONSTI TUTI ONAL LAW CRI M NAL PROCEDURE- WAl VER OF RI GHT TO TESTI FY-
ATTORNEY AND CLI ENT- EVI DENCE- | MPEACHVENT W TH PRI OR CONVI CTl ONS-
SENTENCI NG MERGER- BATTERY- ROBBERY- RULE OF LEN TY- HANDGUN VI OLATI ON:

Requi renent that court take steps to assure that represented
defendant is knowngly and intelligently waiving right to testify
or to remain silent when court is put on clear notice that
def endant is nmaking choice based on erroneous advice of counsel;
court is on clear notice if, wthout reference or resort to
extrinsic information, advice of counsel about ramfication of
election to testify is overtly and facially erroneous; fact that
erroneous advice is given by counsel does not rebut presunption of
correct advice by counsel unless court is on clear notice that
advi ce being given is incorrect; court did not err in failing to
intervene where it was not evident without resort to extrinsic
information that counsel was incorrectly advising defendant of
potential for inpeachnment on cross-exam nation; court did not err
in inposing sentences for battery and for robbery, as battery
conviction arose out of a separate, subsequent incident and could
not have been a | esser included offense of robbery conviction; rule
of lenity required nmerger of conviction for carrying and wearing
handgun into conviction for use of handgun in conm ssion of a crine
of viol ence.



A jury in Dorchester County convicted appellant Montro Lorell

Ti |l ghman of robbery wth a deadly weapon, robbery, carrying and

wearing a handgun, use of a handgun in the conm ssion of a robbery,

theft, assault, and battery. After nmerging what it determned to
be the lesser included offenses, the trial court sentenced
appellant to fifteen years inprisonnent for robbery with a deadly
weapon, a consecutive ten years for use of a handgun in the
comm ssion of a robbery, and concurrent terns of ten and three
years for battery and carrying and wearing a handgun, respectively.

Appel  ant presents three questions for review, which we have
conbi ned and reworded for clarity:

| . Did the trial court err in not taking action to assure that
appel l ant was properly advised of the risk of inpeachnent
attendant to exercising his constitutional right to testify,
bef ore appell ant wai ved that right?

1. Ddthe trial court err in sentencing by a) failing to nerge
appellant’s conviction of battery into his conviction for
robbery with a deadly weapon? and b) failing to nerge
appel lant’ s conviction for carrying and wearing a handgun into
his conviction for use of a handgun in the comm ssion of a
crime of violence?

We answer “no” to question one and affirm the judgnents. Wth

respect to question two, we find that the trial court did not err

in inmposing the sentence for battery but did err in sentencing

appellant for carrying and wearing a handgun; accordingly, we

vacate that sentence.



FACTS

In the early norning hours of July 23, 1995, Dwayne T. Batson
was sitting on the wall of the Pine Street anphitheater in the town
of Canbridge, taking a break from riding his nountain bike.
Appel | ant approached Batson with a handgun and demanded that he
turn over the bicycle. Batson resisted at first, but then
conplied. Appellant took the bike and left.

Bat son wal ked to the next street, where he encountered a wonan
whom he recognized to be a friend of appellant. As Batson and the
wonman were engaged i n conversation, appellant suddenly reappeared,
hol di ng a wooden board in one hand and the handgun in the other.
Appel | ant charged after Batson, who ran. Appellant gave chase,
eventual ly catching up to Batson, who then hit appellant with his
fist. Appellant dropped the board, fell to his knees, and shot
Batson in the right thigh with the handgun. Batson fled, wth
appel lant still shooting at him He found his bicycle in sone
bushes, and rode it to his girlfriend s house. Hs girlfriend

called the police and an anbul ance, which transported Batson to the

hospital, where he was admtted for treatnent. The police
interviewed Batson at the hospital. Batson told themthat he had
been robbed and shot by a person named “Montro.” The police

conpiled a photographic array, from which Batson identified

appel l ant as his assail ant.



On Septenber 20, 1995, appellant was charged by information
with robbery with a deadly weapon; robbery; assault with intent to
rob; assault with intent to nmurder; two counts of carrying and
wearing a handgun; two counts of use of a handgun in the comm ssion
of a crinme of violence (one each for the robbery and assault wth
intent to nmurder charges); theft under $300.00; reckless
endangerment; assault; and battery. Counsel entered her appearance
on appellant’s behalf on Cctober 24, 1995 and, the foll ow ng nonth,
filed a notion chall enging appellant’s conpetency to stand trial.

On Decenber 22, 1995, Donald W Nachand, Ph.D., of difton T.
Perkins Hospital Center, exam ned appellant and determ ned that he
was conpetent to stand trial under the standards set forth in
Heal th General 88 12-101, et. seq. of the Maryl and Code Annot at ed
(1994 Repl. Vol.). In his Decenber 27, 1995 report, Dr. Nachand
assessed appellant as foll ows:

The defendant is a 24 year old male wth a sixth grade
educational level. He has an established diagnosis of
mld mental retardation, and he is illiterate. He is
al so reported to have had transient psychotic episodes in
the past, but this is not a current problem In interview
today the defendant is alert and adequately oriented.
Both recent and renpote nenory are intact. Hi s speech is
clear and fluent, and his responses are relevant and
coherent. There is no appearance of delusion or
hal | uci nation. He expresses no unusual thought content.
His nood is baseline and the underlying affect tone is
normal . There is no unusual elevation of anxiety. He
has an adequate understanding of the charges placed
agai nst himand of the possible consequences. He has an
adequat e understandi ng of the basic | egal procedure. He
appears capable of cooperating with his attorney in the
preparation of his defense.



| MPRESSION: M I d nental retardation.

Appel lant’s counsel stipulated to Dr. Nachand’ s report, and on
January 18, 1996, the trial court ruled that appellant was
conpetent to stand trial.

When the case was called to trial, on April 18, 1996, the
State entered a nolle prosequi to the assault with intent to rob
and reckl ess endangernent charges. At the close of the State’s
case, the trial court granted appellant’s notion for judgnment of
acquittal as to one charge of carrying and wearing a handgun. The
trial judge then asked appellant’s counsel, “Wuld you like to
advi se your client?” Counsel took a nonment to confer wth

appel l ant, and the follow ng coll oquy ensued:?

COUNSEL: M. Tilghman, you and | have previously
di scussed your right to testify, is that
correct?

APPELLANT: Yes.

COUNSEL: And you understand that you have a

constitutional right to testify today if
you so choose?

APPELLANT: Yes, Ma’ am

COUNSEL: And you understand that if you choose to
testify the state attorney may cross-
exam ne you and the court mght ask you
questions for clarification?

APPELLANT: Yes.

COUNSEL: Do you understand if the States Attorneys
cross exans you here, and if it’s
indicated to nme that you have a prior

conviction that he wll ask you about
t hose convictions?

APPELLANT: Yes.

COUNSEL : And do you understand that you also do
not have to testify today?

APPELLANT: Yes.

The colloquy is reproduced exactly as it appears in the court transcript.
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COUNSEL.: That if you decide you do not want to
testify 1'Il ask the judge to give the
jury instructions that says just because
you didn't testify doesn’t nean your
guilty, that the jury can’t ask that at

al1?
APPELLANT: Yes, Ma’ am
COUNSEL.: And that | would ask the judge to give

that instruction and he would give that
i nstruction?

APPELLANT: Yes.

COUNSEL.: And, is it correct you and |I have tal ked
about whether or not you wish to testify
or not?

APPELLANT: Yes.

Appel lant did not testify. The defense called three w tnesses,
two of whom were relatives of appellant; the other was a casua
acquai nt ance. All three testified that they had w tnessed an
altercation between appell ant and Batson, during which shots rang
out, and that appellant was not carrying a gun at the tine.

The jury acquitted appellant of assault with intent to nurder
and use of a handgun in the conm ssion of that crinme and convicted
him of all of the remaining charges. The trial court nerged the
robbery and theft convictions into the robbery with a deadly weapon
conviction and nerged the assault conviction into the battery
conviction. It then sentenced appell ant as descri bed above. This

appeal foll owed.



DI SCUSSI ON
I

At the tinme of trial, appellant’s crimnal record listed two
convi ctions for possession of cocaine; two convictions for battery;
and one conviction each for cruelty to animals, assault, resisting
arrest, and burglary.? In her on-the-record advice to appellant
about his right to testify, counsel comented upon his risk of
bei ng i npeached with his prior convictions. Appellant now contends
that the advice that his attorney gave hi m about inpeachnent was
legally incorrect in that it inplied that, if he were to testify,
all of his prior convictions could be used to inpeach his

credibility, when that was not the case.® He maintains that, as

2The burglary conviction, which occurred in 1989, was the earliest of
appel lant’ s convi cti ons. In 1989, burglary was still a common law crinme in
Maryl and. The burglary statute then in exi stence pertained only to puni shnent.
In 1994, the statutory provisions pertaining to burglary were repealed and a
conprehensive |egislative schene was enacted, establishing four degrees of
burglary, as well as related offenses. Ml. Code Ann., Art. 27, 88 28 - 35B (1996
Repl . Vol .).

%The “eligi bl e universe” of crimnal convictions that may be adm ssible for
i npeachment pur poses enconpasses “infamous crime[s]” and “other crine[s] rel evant
to the witness's credibility.” State v. Gddens, 335 M. 205, 213 (1994); M.

Rul e 5-609(a)(1)). “Infamous crimes” include treason, common | aw fel onies, and
other crinmes that involve sone elenment of “deceitful ness, untruthful ness, or
fal sification bearing on the witness's propensity to testify truthfully.” 1d.

n.5, quoting, Beales v. State, 329 M. 263, 269-70, 619 A 2d 105, 108(1993).
Assault and battery are not infanpbus crinmes and are not crines rel evant
to credibility; therefore, appellant’s convictions for those crimes could not
have been used for inpeachnment. State v. Duckett, 306 M. 503, 512, 510 A 2d 253,
257-58 (1986). Likew se, appellant’s convictions for sinple possession of
narcotics were not adm ssible for inpeachnment purposes. Mrales v. State, 325 M.
330, 339, 600 A 2d 851, 855(1992). By contrast, the common | aw crime of burglary
is a felony. Reagan v. State, 4 Mi. App. 590, 244 A 2d 623 (1968). Appell ant
concedes that his burglary conviction was an inpeachable offense, and that it
occurred within fifteen years of the tine of trial. M. Rule 5-609(b). He
suggests that the court mght have ruled it inadm ssible, however, on the ground
that its probative val ue was outweighed by its prejudicial effect. Mi. Rule 5-
(continued...)

-6-



soon as the trial court heard counsel inpart this erroneous advice,
it was required to intervene to assure that he was properly
i nformed about the risk of inpeachnment that he might face on the
w tness stand. This was especially so, appellant contends, given
that the trial judge knew that he was mldly nentally retarded and
had invited counsel to place her advice to appellant on the
record.* Finally, appellant concludes that the trial court’s error
in failing to intervene prejudiced himby causing himineffectively
to waive his constitutional right to testify.

As we shall explain, we find that the trial court did not err,
as the circunstances in this case did not require it to take action
to advi se appellant about his potential for being inpeached with
his prior convictions or to direct counsel to re-advise appell ant
about her client’s risk of inpeachnent. W reach that concl usion
assum ng, but not deciding, that appellant’s counsel’s advice was
not a legally correct adnonition to appellant about his risk of

bei ng i npeached with his prior convictions.

3(...continued)

609(a)(2). Cruelty to animals is not an infamous crime nor does it involve any
el ement of deceit or dishonesty that would reflect on credibility. Finally,
appel l ant argues that resisting arrest is in the nature of assault and battery,
and, for that reason, is not withing the eligible universe of inpeachable
of fenses. W need not decide that question, however, as, for purposes of the
constitutional error issue in this case, it is sufficient that appellant contends
that his counsel suggested that all of his prior convictions could be used to
i npeach hi mwhen not all of the convictions were for inpeachabl e offenses.

“'n his brief, appellant suggests that the trial judge invited counsel to
advi se appellant on the record because he knew of appellant’s limted nental
abilities. The record does not reflect any such causal connection, however.
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(i)

The Fifth, Sixth, and Fourteenth Amendnents to the United
States Constitution guarantee the accused in a crimnal case the
right to testify on his own behalf. Rock v. Arkansas, 483 U S. 44,
51-53, 107 S. C. 2704, 2708-2710, 97 L. Ed. 2d 37 (1987). As the
right to testify is personal to the defendant, it may only be
wai ved by him and not by his counsel for him Jones v. Barnes, 463
Uu.S. 745, 751, 103 S. C. 3308, 3312, 77 L. Ed. 2d 987 (1983).
Mor eover, because the right to testify is “‘essential to due
process of lawin a fair adversary process,’” see Rock v. Arkansas,
supra, 483 U S. at 51, 107 S. C. at 2709, quoting, Faretta v.
California, 422 U S 806, 819, n.15, 95 S. . 2525, 2533, n. 15
(1975), it may only be waived knowi ngly and intelligently, under
t he waiver standards established for fundanmental constitutiona
rights in Johnson v. Zerbst, 304 U S. 458, 58 S. C. 1019, 82 L.
Ed. 1461 (1938); see also Schneckloth v. Bustanonte, 412 U. S. 218,
241, 93 S. . 2041, 2055, 36 L. Ed. 2d 854 (1973). For the waiver
of a fundanental right to be nmade knowingly and intelligently, the
accused nust have a “sufficient awareness of the relevant
circunstances and likely consequences” that forfeiting his right
entails. Brady v. US., 397 US. 742, 748, 90 S. C. 1463, 1469,
25 L. Ed. 2d 747 (1970).

The right to testify is “a necessary corollary to the Fifth

Amendnment’ s guarantee against conpelled testinony.” Rock .
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Arkansas, 483 U. S. at 52, 107 S. & at 2709. These constitutional
rights are inextricably intertwined, as a crimnal defendant’s
decision whether to testify necessarily involves invoking one
constitutional right and waiving the other. Thus, in virtually
every crimnal trial, there conmes a tine when the defendant nust
choose between two reasonabl e alternatives, each of which requires
himto waive a fundanental constitutional right:
[ These] two rights, each of Consti tuti onal

di mension, are necessarily in conflict. A defendant nust

choose between them |If he elects to testify, and thus

subject hinself to the possibility of self-incrimnation

t hrough cross-exam nation, he gives up - waives - his

equal but opposite right to refrain fromconpelled self-

incrimnation; if, on the other hand, to avoid that
prospect, he elects not to testify, he obviously gives up

- waives - hisright totell fromhis own lips his side

of the story.

Precisely because the election of one of these

Constitutional rights acts as a waiver of the other, the

deci sion to choose between themis a critical one for the

def endant and nust therefore reflect, at a mninum an

awareness of these correlative rights and a basic

under st andi ng of what each entails.
Ham | ton v. State, 79 M. App. 140, 142-43, 555 A 2d 1089, 1090
cert. denied, 316 Ml. 550(1989).

In the trial of a pro se crimnal defendant, the court nust
advi se the defendant of his constitutional rights to testify and to
remain silent, so that he may nmake an infornmed choice to invoke one
right and waive the other. Wllians v. State, 110 Ml. App. 1, 30,
675 A 2d 1037, 1053 (1996); Martin v. State, 73 Ml. App. 597, 602,
535 A 2d 951, 954 (1988). \When the defendant is represented by

counsel, no such requirenent exists. See United States v. Teague,
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953 F.2d 1525, 1533, n.8 (11" Gr., cert. denied 506 U. S. 842, 113
S O 127, 121 L. Ed. 2d 82 (1992)); United States v. Martinez, 883
F.2d 750 (9" Cir. 1989), vacated on other grounds, 928 F.2d 1470
cert. denied, 501 U.S. 1249, 111 S. C. 2886, 115 L. Ed. 2d 1052
(1991). On the contrary, Maryland |aw recognizes a presunption,
premsed on the permtted inference that attorneys, as officers of
the court, “do as the law and their duty require them” that a
represent ed def endant has been told of his constitutional rights,
by his attorney. Stevens v. State, 232 Md. 33, 192 A 2d 73, cert.
denied, 375 U S. 886, 84 S. . 160, 11 L. Ed. 2d 115 (1963)

Thus, even though the right to testify nust be waived by the
def endan*t personally, the trial court is entitled to assune that
counsel has properly advised the defendant about that right and the
correlative right to remain silent and, if the defendant does not

testify, that he has effectively waived his right to do so.®

SThere is no provision in the Maryland Rules requiring that a defendant’s
wai ver of his constitutional rights to testify or to remain silent be obtained
in a prescribed fashion, be placed on the record, or be nmade in open court.
Contrast, Ml. Rule 4-242(c)(court may not accept guilty plea until it determ nes,
“upon exam nati on of the defendant on the record in open court conducted by the
court, the State’s Attorney, the attorney for the defendant, or any conbination
thereof” that, inter alia, the plea is made voluntarily, “w th understandi ng of
the nature of the charge and the consequences of the plea”); Ml. Rule 4-
246(b) (court may not accept waiver of right to jury trial “until it determ nes,
after an exam nation of the defendant on the record in open court, conducted by
the court, the State’'s Attorney, the attorney for the defendant, or any
combi nation thereof, that the waiver is made knowi ngly and voluntarily”)
Obvi ously, an unrepresented defendant’s waiver of his right to testify or his
right to remain silent will be made on the record, in open court, as it must be
obtained by the court. A represented defendant’s waiver of one of those rights
m ght not be reflected in the record at all. O course, the prudent practice,
for purposes of direct appeal and post-conviction proceedings, is to make a
record of the defendant’s waiver.
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Ci rcunmstances may occur, however, that require a trial court
to take nmeasures to assure that a represented defendant has been
properly advised of his rights to testify and to remain silent. W
first recogni zed that such a duty may arise in Hamlton v. State,
supra. There, a nentally Iimted defendant’s words and conduct in
court nmade it evident that he did not understand that, if he did
not testify, guilt could not be inferred from his silence. The
defendant testified, and was convicted of first-degree rape,
ki dnapi ng, and assault with intent to disable.

In an opinion witten by Judge WIlner, we reversed, finding
that the defendant’s waiver of his right to remain silent was
invalid, as it had not been know ngly and intelligently given. In
so doing, we held that the presunption that a represented
def endant has been properly advised of his constitutional rights to
testify and to remain silent is rebuttable. The presunption wll
be overcone

if, through . . . inquiry [by the court] or otherw se, it

appears to the court that either such advice was not, in

fact, given or that the defendant does not understand

what he has been told .

ld. at 150. When that occurs, the trial court nust “take further
action to assure itself that the defendant is properly advised and
does understand the nature and consequences of the el ection he nust
make.” 1d.

In Glliamv. State, 320 Md. 637, 579 A 2d 744 (1990), cert.

denied, 489 U S. 1110, 111 S. . 1024, 127 L. Ed. 84 (1991), the
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def endant argued |likewise that the trial court had erred in not
intervening to explain his constitutional right to testify, even
t hough he had been represented by counsel in his bench trial for
first-degree nurder. Specifically, the defendant contended that,
when his counsel inparted anbi guously worded advice, on the record,
suggesting that, if he elected not to testify, he would
automatically be acquitted, the trial court was required to take
steps to informhimaccurately of the consequences of invoking his
right to remain silent. The Court described the circunstances in
which a duty will arise for the trial court to intervene to advise
a represented defendant about his constitutional testinonial
rights:

[Only where it becones clear to the trial court that the

def endant does not understand the significance of his

el ection not to testify or the inferences to be drawn

t herefrom and where the presunption is rebutted nmust the

court advise the accused of his right to testify or to

remain silent.
320 Md. at 652-53. Holding that the trial court had not been
required to take action, as the advice that had been given could
not reasonably have been construed to inply that the defendant
woul d be guaranteed a not guilty verdict if he did not testify and
that, in any event, any anbiguity in the advice did not materially
affect the defendant’s decision to remain silent, the Court
obser ved:

Where there is no indication that the defendant has a

m sperception of his right to remain silent and the
effect of exercising that right, and where he expressly
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i ndi cates he has been fully advised of and understands

the right, as well as the effect of a waiver, then an

anbi guous st atenent nmade by the defense counsel during an

“on the record” explanation does not result in reversible

error if the trial court fails to intervene and clarify

counsel ' s anbi guous st at enent.
|d. at 656.

It is not necessary that a defendant be told of the potenti al
for inpeachnent with prior convictions for his decision whether to
testify to be nmade knowingly and intelligently. Martin v. State, 73
Md. App. 597, 535 A 2d 1037 (1996), at 597 (Wlner, J.). The risk
of inpeachnent is not a “fundanental attribute” of the right to
testify, know edge of which is essential to an understanding of the
right itself. Ham [ ton, 79 M. App. at 143. Rather, it is a
potential consequence of exercising the right to testify that is of
| argely strategic, not essential, inport.

Nevert hel ess, once the trial court undertakes to inform a
def endant about inpeachment in advising him of his rights to
testify and to remain silent, it nust do so correctly. |In Mrales
v. State, 325 Md. 330, 600 A 2d 851 (1992), the trial court warned
an unrepresented defendant that, if he elected to testify and he
had been convicted of a crinme in the past, “the State nmay ask you
about that.” Id. at 134. The defendant had many prior convictions,
none of which were known to the court and only one of which could
have been used to inpeach him Before the trial court advised him

t he defendant stated that he wished to testify. Upon hearing the

court’s advice, he changed his mnd, and did not take the stand.
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The jury convicted him of possession of cocaine with intent to
di stribute and conspiracy to distribute cocaine. On appeal, the
def endant argued that he had not knowingly forfeited his right to
testify, as he had done so in reliance upon the trial judge's
| egally erroneous adnonition about the prospect that he would be
i npeached if he did testify. Qobserving that “[t]he decision
whether or not to testify is a significant one and nust be nade
with a basic appreciation of what the choice entails,” id. at 335,
the Court held that the trial court had erred in advising the
defendant incorrectly and had thereby tainted the defendant’s
deci sion-making with inaccurate information, rendering his waiver
unknowi ng and i nvol untary.

Thanos v. State, 330 Ml. 77, 622 A .2d 727 (1993), like this
case, presented the question whether a duty arose on the part of
the trial court to intervene to correctly advise the represented
def endant about the risk of inpeachnment with prior convictions. The
def endant’ s counsel advised him on the record, that, if he el ected
to testify, the prosecutor “could inquire into any prior
convictions that [he] mght have.” 1d. at 90. The defendant did
not testify. He was convicted of first-degree nurder and sentenced
to death.

Several of the defendant’s prior convictions were not
i npeachabl e of fenses. On appeal, he argued that his counsel had

stated inaccurately the effect of his invoking the right to
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testify; consequently, he waived his right to testify without the
correct legal information necessary to nmeke a knowng and
intelligent choice. The Court took the sanme approach to this
ineffective waiver argunent that it had taken in Glliam opining
that the defendant, who had announced in open court, before the
start of trial, that he had no intention of ever testifying, had
not been influenced by his counsel’s *“questionable” advice in
deciding not to testify.®

Agai nst that background, we exam ne the question whether, in
the circunstances of this case, the trial court erred in not taking
action, before appellant chose between testifying and remaining
silent, to assure that he had an accurate understanding of his
potential for being inpeached with his crimnal record on cross-
exam nati on

(i)

As the Court of Appeals nmade plain in Thanos and Glliam the
guestion whether a trial court commtted error in not assuring that
a represented defendant was properly advised of his rights to
testify and to remain silent is only brought to bear if the

def endant wai ved one of those rights as a direct result of being

51ln Cken v. State, 327 MI. 628, 612 A 2d 258 (1992), the Court simlarly
hel d that supposedly erroneous advice by the trial judge to a represented
defendant to the effect that testinony that he mght give in a crimnal
responsi bility hearing could be used agai nst himduring a sentencing hearing did
not influence the defendant’s decision not to testify. See al so Brooks v. State,
104 Md. App. 203, 231-32, 655 A 2d 1311, 1324-25 (1995) (anbi guous renmark by tri al
judge did not influence defendant’s decision to forego statutory right to jury
sent enci ng) .
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m sadvi sed by counsel. The holdings in those cases did not rest on
the issue of the trial court’s duty to intervene; rather, they were
prem sed on the issue whether the advice given to the defendant by
his attorney caused the defendant to decide not to testify. As the
Court found that neither defendant gave up his right to testify on
t he basis of the |l egal advice that he received, it did not need to
anal yze closely the existence and scope of a duty on the part of
the trial court to intervene.

The factors that led the Court of Appeals to conclude that the
defendants in Glliam and Thanos were not influenced by the
al | egedly anbi guous and erroneous advice given to them by their
attorneys in deciding to waive their right to testify are not
present here. Appellant did not direct and devise his defense, as
was the case in Thanos, nor did he ascribe a neaning to his
counsel’s advice so ludicrous as to nmake plain that the advice
coul d not have had any inpact on his decision to remain silent, as
did the defendant in Glliam To the contrary, the record reveals
that appellant, who, like the defendant in Ham|ton, was nentally
limted, |ooked to his attorney for guidance and followed it. In
addi tion, although counsel entered her appearance six nonths before
trial and nmet with appellant to discuss his rights at sone point
bef ore she advised himon the record, there is no evidence of in-
depth and extensive attorney-client discussions, such as those that

took place in Glliam from which we mght infer that appellant
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must have learned the very consequence of exercising his
constitutional right to testify that he now clains not to have
known.

Wiile this case does not present clear-cut evidence that
appellant’s election to remain silent resulted directly and solely
from the advice that he was given about inpeachnent with prior
convictions, as existed in Mrales, we cannot say that appellant’s
decision to waive his right to testify was not influenced by his
attorney’s “on the record” advice. Moreover, the record is devoid
of evidence that denonstrates or from which we mght infer that
appel | ant made his decision to testify on a basis other than the
advice that was inparted to himby counsel, during the trial. For
that reason, and m ndful that the issue raised by appellant is of
a constitutional dinension, see Wllians v. State, supra, at 34-35,
we turn to the question whether the trial court commtted error
that resulted in appellant ineffectively waiving his right to
testify.

(iii)

Appel  ant mai ntains that the holdings in Mrales and Ham | ton
t oget her conpel the conclusion that the trial court was required to
take action to correct appellant’s counsel’s allegedly erroneous
advice, so that he would have had a true picture of the risk of
i npeachnent that he mght face if he were to testify. Wil e we

agree that, in certain well-defined and limted circunstances, the
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trial court nust intervene to assure itself that a represented
def endant understands the risk of inpeachnent attendant to
exercising the constitutional right to testify, we do not agree
that such a circunstance existed here. W expl ain.

The Court’s reasoning in Mrales nmakes plain that, fromthe
st andpoi nt of assessing the validity of a defendant’s waiver of the
constitutional right to testify, there is no logical distinction
bet ween a defendant who elects to remain silent because he has been
given incorrect |egal advice about the ram fications of testifying
and a defendant who makes the sanme election while in a state of
confusion about the ramfications of testifying. Neither defendant
possesses the know edge and understanding of the constitutiona
right that he is in the process of deciding to exercise or to
forfeit that would permt himto make an infornmed and intelligent
choice. 1In one case, the requisite information is absent because
incorrect information was supplied in its place. In the other, it
is mssing because it was never conveyed in such a way as to be
understood. Only the sources of the |lack of know edge differ.

That having been said, irrespective of why a represented
def endant may not have the know edge of his right to testify so as
to effectively waive that right, his lack of know edge, in and of
itself, does not translate into a duty on the part of the court to
assure that the defendant understands the nature and consequences

of his election. As we explained in Hamlton, the presunption of
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proper advice by counsel, which enconpasses a presunption that the
def endant has been informed correctly about his right to testify,
will only be overconme, and a duty on the part of the trial court to
t ake steps to nmake certain that the defendant is correctly advised
of his rights will only arise, if it beconmes clear to the court
that the defendant does not understand the constitutional right
that he is deciding to exercise or to waive. The defendant’s state
of mnd alone does not obligate the trial court to intervene.
Rat her, the court nust be placed on clear notice that the
represent ed def endant does not understand his rights before such a
duty will arise.

There are several reasons why this is so. First, when we
recogni zed, in Hamlton, that a trial court will in sone instances
be required to see to it that a represented defendant understands
his constitutional right to remain silent, we were advancing the
principle that a court ought not knowi ngly allow a violation of a
def endant’ s fundanental constitutional right. As Judge W I ner
stated, when it appears to the trial court that the defendant does
not understand the significance of his decision whether to testify,
the court “cannot sinply ignore that fact;” instead, it nust act
affirmatively to head off an immnent violation. Hamlton, 79 M.
App. at 150. If the trial court is unaware that the defendant is
about to forfeit his constitutional right to testify or to remain

silent w thout understanding the significance of doing so, however,
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it is not in danger of participating in or acquiescing to a
constitutional wviolation; in that circunstance, the reason
underlying the duty to intervene is not inplicated.”’

Second, any requirenent on the part of the court to ascertain
that a represented defendant understands his constitutional
testinonial rights before it beconmes apparent that the defendant
does not understand those rights is in direct conflict with, and
woul d effectively elimnate, the presunption that a represented
def endant has been properly advised by counsel. Atrial court could
only carry out such a duty by assessing the defendant’s know edge
of his rights, regardl ess of the surrounding circunstances; and to
do that, it would have to exam ne the defendant and counsel about
the nature of the advice inparted and the defendant’s understandi ng
of it. Hence, the court would no | onger be in a position of being
abl e to assune, unless evidence presented itself to the contrary,
that the defendant had been properly advised.

Finally, as we explained in Mirtin, an assessnent of a
defendant’ s ri sk of being inpeached with prior convictions and the
factoring of that risk into the decision whether to testify is
primarily a matter of trial strategy and tactics. Participation by

the trial court in advising a crimnal defendant of that risk may

I'n McKenzie v. State, 17 M. App. 563, 303 A 2d 406 (1973), a post-
convi ction case, we concluded that there had been no constitutional error even
t hough the defendant’s | awer had never told himthat he had a right to remain
silent. Judge Davi dson dissented, positing that the presunption of proper advice
was rebutted in part because the defendant’s right to remain silent is
fundanental . Her position was | ater proven correct in Rock v. Arkansas, supra.
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cast the court in the role of defense attorney or force it to
convey the advice in terns so broad that it produces nore confusion
than clarity:

[ Counsel ] woul d consi der what the defendant would say if
he testified, how he mght hold up wunder cross-
exam nation by the prosecutor, and the nature and extent
of any inconsistency between the expected testinony of
t he def endant and ot her evidence in the case, and devel op
some approxi mation of his overall credibility. Fromall
of this, counsel could gauge the prospect of inpeachnent
in a meaningful way, weigh it against the effect of
leaving the State’'s evidence unrebutted by the
defendant’s testinony, and advise the defendant

accordingly. The trial judge obviously cannot be
expected to do all that. Absent that kind of analysis,
however, a sinple warning of “inpeachnent” will, at best,

be nmeani ngl ess and m ght well prove to be m sl eading or

threatening. Laying out in any significant detail the

range of hazards faced by a defendant who subjects

hinself to cross-examnation by a skillful prosecutor can

very easily chill a defendant’s desire to tell his side

of the story; too brief a sunmary, conversely, can lure

a defendant into dreadful self-incrimnation.
73 MI. App. at 603-04. Were the defendant is represented by
counsel and it is not evident that a constitutional violation is
i mm nent, the court should not be nmade to undertake an inquiry into
t he defendant’s understanding of his risk of inpeachnent that m ght
result in judicial participation in trial strategy and intrusion by
the court into the relationship between attorney and client.

When is a trial court “on notice” that a defendant is deciding
whether to testify or remain silent on the basis of incorrect |egal
advice, so as to require intervention? Hamlton and Glliamteach

t hat, when counsel gives anbi guous advice, words and conduct of the

def endant evi denci ng confusion about his testinonial rights serve
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to place the court on notice that action nust be taken to avert a
constitutional violation. There is logic to this, as a defendant
who does not understand what he has been told will usually exhibit
outward signs of confusion, as occurred in Hamlton, or wll
i ndi cate that he does not understand the advice that he has been
given. Indeed, as the Court of Appeals made plain in Glliam a
def endant who states that he understands his counsel’s advice wll
not be heard to conplain later that he was confused and that the
trial court should have intervened to correct or clarify the
advi ce.

Unli ke a confused defendant, whose state of mnd wll not
prevent him from communi cating his |ack of understanding of his
rights to the court, a defendant who is operating on the basis of
erroneous | egal advice will not know that he does not understand
his rights. Indeed, he nmay have a perfectly cl ear understandi ng of
his counsel’s advice, and indicate as nuch, and yet be conpletely
m si nformed and unknow edgeable. In that circunstance, it is not
reasonabl e to expect that the defendant will comrunicate his | ack
of know edge about his rights to the court. W hold, therefore,
that, even if a represented defendant does not signal confusion or
m sunder st andi ng about his testinonial rights to the court, if it
is otherw se manifest to the court that the defendant is deciding
whether to testify on the basis of erroneous |egal advice that wll

render his decision unknow ng and involuntary, the court nust take
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action to assure that the defendant is correctly advised. Such a
duty will arise upon counsel inparting advice to the defendant, in
the presence of the court, that is intrinsically and facially
incorrect, i.e., is readily identifiable as erroneous, wthout
reference or resort to extrinsic information. At that point, the
presunption of correct advice is overcone, irrespective of the
def endant’ s outward appearance of understanding, as it is evident
to the court that counsel’s advice is wong, and the court nust
step in, as it is also evident that the defendant cannot be
el ecting his constitutional rights wth adequate know edge of the
meani ng of that choice.

In this case, counsel’s advice was not inherently, overtly,
and facially erroneous. Her adnonition that appellant’s prior
convictions could be used to inpeach him was not framed as an
i ncorrect proposition of law that could be readily identified as
such by the court. Nor did counsel provide appellant with specific
advice that was incorrect on its face.® Although counsel’s advice
was specific to appellant and to his circunstance, its |egal
accuracy depended upon, and coul d not be ascertained fully w thout
know edge of, appellant’s crimnal record. To the trial judge, who
did not know, and had no reason to know, the nature of appellant’s

prior convictions, or even if he had any convictions, counsel’s

8For exanpl e, had counsel inforned appellant that his prior convictions for
assault could be used to inpeach him that advice would have been facially
i ncorrect.
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advice would not have appeared to be incorrect. G ven that
counsel’s advice was not erroneous per se, the presunption of
proper advice remained in force, and the trial court did not err.

In ruling as we do, we note that appellant is not foreclosed
from obtaining relief for the constitutional violation that he
asserts. He may raise the issue in a post-conviction proceeding for
i neffective assistance of counsel, in which evidence my be
adduced about the advice that counsel gave to appellant, both on
and off the record; appellant’s crimnal record; counsel’s
know edge and understandi ng of appellant’s record and the risk of
i npeachnent that he mght have faced on cross-exam nation; and
counsel’s reasons, both |legal and tactical, for advising appellant
as she did. See, e.g., Rutledge v. Wainwight, 625 F.2d 1200, 1203
(5" CGir. 1980), cert. denied, 450 U.S. 1033, 101 S. C. 1746, 68
L. BEd. 2d 229 (1981)(if lawer’s counseling was so patently w ong
as to transgress sone constitutional mninmm of conpetent |ega
advi ce, then assistance of counsel was ineffective and pl ea based
on that advice could not have been knowi ng and willing); Horton v.
State, 306 S.C 252, 411 S E 2d 223 (1991)(accused received
i neffective assistance of counsel when his trial counsel inforned
hi m that he could be cross-exam ned about prior convictions that
were not for inpeachable offenses). Thus, the post-conviction
avenue of relief allows for a direct inquiry into whether counsel’s

performance in advising appellant was deficient, and, if so,
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whet her appel | ant was prejudi ced, see Strickland v. Washington, 466
U S 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984) and Bowers V.
State, 320 Ml. 416, 424, 578 A 2d 734, 738 (1990), rather than an
oblique inquiry into whether the trial court had sufficient
information to know that appellant’s counsel was inparting
i ncorrect advice about the ramfications of exercising his right to
testify.®
(iii)

Appel lant offers three nore theories why the trial court
erred in not taking steps to advise him none of which is
meritorious. First, he contends that his counsel’s advice was
anbi guous with respect to the existence and nunber of prior
convictions, in addition to being erroneous, and that the court
shoul d have intervened to clarify the anmbiguity. Yet, appellant
gave no indication that he was confused by this alleged anbiguity
or that he did not understand what he was being told. As discussed
above, it nust be clear to the court that the defendant is confused
by anbi guous advice before an obligation to intervene will arise.
Here, the court had no reason to think that appellant was confused,
and hence no duty to intervene.

Appel l ant al so argues that, because he is mldly nentally

retarded, the trial judge should have assunmed that he did not

°In a post-conviction proceedi ng, evidence could be taken about the reasons
underlying appellant’s decision not to testify, and a factual finding could be
made on that issue. See discussion, infra.
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understand what his attorney was telling him and should have
intervened for that reason alone. Appellant gave no indication to
the court that he was having difficulty conprehending what his
attorney was relating; indeed, he acknow edged to the contrary.
Moreover, four nonths before trial, appellant underwent a
conpet ency exam nation that reveal ed that he was abl e to understand
the nature of the proceedi ng agai nst himand assist in his defense,
despite his mld nental retardation. Appellant stipulated to the
accuracy of that exam nation and, on that basis, the trial court
found him conpetent to stand trial. Appellant did not renew the
i ssue of conpetency, nor does the record reflect that he engaged in
behavior during trial that called his nental state into question,
so as to have required the trial court to conduct a conpetency
heari ng sua sponte. See Thanos v. State, supra, at 81-87; HIIl wv.
State, 35 MJI. App. 98, 107, 369 A 2d 98, 103 (1977)(presunption of
conpet ency continues “until testinony and evidence presented on the
record is of such character that the trial judge finds hinself
unabl e to determ ne beyond a reasonabl e doubt that the accused is
able to understand the nature or the object of the proceeding
against him or to assist in his defense”). The nmere fact of
l[imted intelligence or mld nental retardation in a defendant who
has been adjudged conpetent, absent any display of behavior that
calls his conpetency into question, does not necessitate

i nvol venent by the trial judge in advising the defendant of his
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rights.

Finally, appellant maintains that the trial court involved
itself in advising himof his rights by asking counsel whether she
want ed to advi se appellant on the record and, therefore, undertook
the duty to correctly informappellant of his rights in any event.
This argunent is far-fetched. The trial court sinply extended
counsel the courtesy of placing her advice to her client on the
record. That conduct cannot reasonably be interpreted to
constitute substantive participation by the trial court in advising
appellant of his constitutional rights to testify and to remain
silent.

[
(i)
The Ilower <court sentenced appellant to fifteen years
i nprisonnent for robbery with a deadly weapon and a consecutive ten
years for battery. Appel  ant argues that, because the battery
conviction could have been for a lesser included offense of the
robbery with a deadly weapon conviction, the court’s failure to
merge the battery conviction for sentenci ng purposes viol ated due
process. The State counters that the battery conviction could not
have been for a lesser included offense of the robbery with a
deadly weapon conviction, as it arose out of a wholly separate
incident, and, therefore, merger was not required.

The doubl e jeopardy clause of the Fifth Anendnent protects
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def endants against nultiple convictions and sentences for the sane
of fense. The test for determning the identity of offenses under
doubl e jeopardy principles and Maryland nerger lawis the “required
evidence test.” Newton v. State, 280 M. 260, 268, 373 A 2d 262,
266 (1977). That test, also known as the “Bl ockburger test,” see
Bl ockburger v. United States, 284 U S. 299, 52 S. C. 180, 76 L.
Ed. 306 (1932), is as follows:

| f each of fense requires proof of a fact which the other

does not, the offenses are not the same and do not nerge.

However, if only one offense requires proof of a fact

whi ch the other one does not, the offenses are deened the

same, and separate sentences for each offense are

pr ohi bi t ed.

Newt on, 280 Md. at 268, 373 A 2d at 266. To apply this test, we
exam ne the offenses involved in this case, which, for purposes of
our analysis, are the common |law crines of assault, battery, and
r obbery.

Battery is the “unlawful application of force to the person of
another.” Snowden v. State, 321 MJ. 612, 617, 583 A 2d 1056, 1059
(1991). There are two types of assault: 1) an attenpted battery;
and 2) a placing of a victim in reasonable apprehension of an
i mm nent battery. Lanb v. State, 93 Ml. App. 422, 441, 613 A 2d
402, 411, cert. denied, 329 M. 110, 617 A 2d 1055, (1992).
Robbery is the “felonious taking and carryi ng away of the personal

property of another, from his person or in his presence, by

violence or putting in fear.” Snowden, at 617. Thus, robbery,
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whi ch has been characterized by the Court of Appeals as a “nulti-
pur pose” crime, Snowden, at 618, can be either a conbination of a
| arceny and a battery or a conbination of a |arceny and an assault,
of the “putting in fear” variety. Id.

In Snowden, the Court addressed the question whether the
defendant’s conviction for a battery that he commtted at the
outset of a restaurant holdup was required to be nerged into his
conviction for robbery. The defendant and an acconplice entered a
restaurant through a back door, to steal noney. The defendant
encountered a store enployee, and shot and killed him Hearing the
commotion, the restaurant manager ran to the back of the
restaurant. The defendant confronted the store manager and shot
himin the arm Thereafter, the defendant held his gun to the
manager’s head and forced him to locate and hand over the
restaurant’s cash receipts.

The defendant was found guilty of battery and robbery of the
rest aurant manager.!® On appeal, he argued that the robbery had
been of the larceny-battery type, and, therefore, his battery
conviction was for a lesser included offense of his robbery
conviction. The State disagreed, arguing that, because the
def endant had held the gun to the victim s head before taking the

nmoney, the robbery was of the |arceny-assault type, and, therefore,

1The defendant was convicted of first-degree nurder of the first
rest aurant enpl oyee.
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the battery conviction was not for a | esser included offense. The
case had been tried to the court; there were no instructions to
elucidate the trial court’s reasoning and the court did not state
the basis for its verdict on the record.

The Court of Appeals held that, because the trial court could
have included the battery as an el enment of the robbery, and there
was no way to ascertain that it did not do so, due process
consi derations required that the anbiguity be resolved in favor of
the accused, with the battery being assunmed to be a | esser included
of fense of the robbery conviction. Snowden, at 619. See al so, Adans
v. State, 86 M. App. 377, 386, 586 A 2d 810, 814, cert. denied 323
Md. 33, 591 A 2d 249 (1991)(convictions for assault and battery
merged into conviction for robbery where the only force applied to
the victim by the defendant was that essential to conplete the
robbery).

This case is distinguishable from Snowden and Adans. The
evi dence adduced at trial established that the |larceny of Batson's
bi cycl e, which was the single necessary | esser included offense of
t he robbery conviction, was conpleted before the shooting took
pl ace. The shooting was the only evidence of a battery and the
taki ng of the bicycle was the only evidence of a |arceny. Thus,
the taking of the property could not have been acconplished “by
violence,” i.e., by battery, as the violence neither coincided with

nor preceded the taking. The shooting occurred after appellant had
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taken the bicycle and left.

Appel | ant argues that there was evi dence presented from which
the jury could have found that the shooting was perpetrated in
furtherance of the robbery. He contends that, from the cross-
exam nation of Police Detective Bruce Jones, of the Canbridge Gty
Police Departnent, the jury could have concluded that, after
appel l ant took Batson’s bi ke, Batson found the bike in the bushes
and approached appellant; and that the shooting incident that
occurred shortly thereafter was part of a second taking of the
bi cycl e by appell ant.

Qur review of the record reveals no evidence to support such
a factual scenario. On cross-exam nation, Detective Jones testified
that, when he interviewed Batson in the hospital, Batson told him
that appellant took the bicycle from him at gunpoint and Batson
then followed appellant to the next street and argued with him
During the argunent, appellant picked up a piece of |unber. Batson
hit appellant with his fist, and appellant then shot Batson with
t he handgun. Although this rendition of events differed in sone
respects fromthat testified to by Batson, it did not establish
that Batson was in possession of the bicycle at the tine of the
shooting, an evidentiary fact essential to appellant’s argunent
that the jury could have found that the taking of the bicycle was
carried out “by violence,” that 1is, by commssion of the

shooting/battery. The record is devoid of evidence to contradict
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the facts establishing that the larceny was conpleted during
Batson’s initial encounter with appellant on Pine Street.! As such,
the jury’s verdict could only nmean that the robbery with a deadly
weapon conviction was based on the lesser included offenses of
| arceny and assault, and that the battery conviction was for an act
separate from those constituting the robbery. There was no
anbiguity in the verdict, and the court properly sentenced
appel l ant for robbery with a deadly weapon and for battery. 12
(i)

Finally, appellant contends that, under the doctrine of mnerger
by legislative intent, otherwi se known as the “Rule of Lenity,” his
conviction for carrying and weari ng a handgun, under M. Code Ann.

(1996 Repl. Vol.), Art 27, 8 36B(b), ! should have been nerged into

H'n his brief, appellant argues that the testinmony of two of his witnesses
supported the factual scenario he clains the jury could have found. That is not
so. One of the defense witnesses testified that, during the shooting incident,
t here were many peopl e around and she saw one person riding a bike. She did not
testify that Batson was the person on the bike. One of appellant’s other
W t nesses stated that, as she was observing the altercati on between Batson and
appel l ant, she saw a person on a bicycle. It is clear fromher description that
t he person on the bicycle was not Batson. Appellant’s third w tness said nothing
about a bicycle. Thus, the testinony by appellant’s w tnesses did not denonstrate
t hat Batson was in possession of the bicycle during the shooting incident.

2pppel lant’s conviction for assault was nerged into his conviction for
battery. The jury was instructed that assault “is an attenpt to cause physica
harnf and that the State had the burden of proving “that the defendant actually
tried to cause physical harmto Dwmayne (sic) Batson, . . . that the defendant
i ntended to bring about physical harm. . .that the defendant had the apparent
ability at that tine to bring about physical harm and. . .that the defendant’s
actions were not . . . justified or consented to by Dwayne (sic) Batson.” It
appears that appellant was never charged with the “putting in fear” assault that
had to have been a | esser included offense of the robbery conviction

13Section 36B(b) provides, in pertinent part, that “[a]ny person who shal

wear, carry, or transport any handgun, whether conceal ed or open, upon or about
his person . . .shall be guilty of a m sdeneanor.”
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his conviction for use of a handgun in the conm ssion of a crine of
vi ol ence(robbery), Art. 27, § 36B(d),!* for sentencing purposes.
In its brief, the State agrees that the court erred in failing to
merge the convictions.

This issue has been addressed by the Court of Appeals in Hunt
v. State, 312 M. 494, 540 A 2d 1125 (1988), and again in WIKkins
v. State, 343 M. 444, 682 A 2d 247 (1996). In Hunt, the defendant
put a handgun in his pocket, drove around for two hours, and then
used the handgun to shoot and kill a police officer. He was
convicted, inter alia, of use of a handgun in the comm ssion of a
crime of violence and wearing and carrying a handgun. |n hol ding
that the conviction for the latter crine should have been nerged
into the conviction for the fornmer crinme, the Court observed:

We think it plain that the legislature did not intend,

under circunstances |ike those now before us, that a

separate punishnent would be inposed for carrying,

wearing, and transporting a handgun consecutive to that

i nposed for using a handgun during comm ssion of a crinme

of viol ence.
Hunt, at 510. In WIlkens, the Court applied the sane reasoning to

a situation in which the def endant had been sentenced to concurrent

terms for use of a handgun in the conm ssion of a crinme of violence

4Section 36B(d) provides, in pertinent part, that “[a]ny person who shall
use a handgun . . .in the conm ssion of any felony or any crinme of violence as
defined in 8 441 of this article,... shall be guilty of a separate ni sdeneanor
and on conviction thereof shall, in addition to any other sentence inposed by
virtue of conmm ssion of said felony or m sdeneanor . . .[which sentence] shall
be served consecutively and not concurrently to any sentence inposed by virtue
of the conm ssion of said felony or m sdeneanor.”
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and carrying and wearing a handgun. Under Hunt and W/ kens, the

separate sentence inposed by the trial court in this case for the

Section 36B(b)conviction was illegal, and nust be vacated.
SENTENCE FOR WEARI NG CARRYI NG OR
TRANSPORTI NG A HANDGUN VACATED.

JUDGVENTS OTHERW SE  AFFI RVED.
COSTS TO BE PAI D BY APPELLANT.
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