REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1588

Septenber Term 1995

CHARLES M CHAEL TOBI N

V.

MARRI OTT HOTELS, INC., ET AL.

Wl ner, CJ.,
*Bi shop
Cetty, Janmes S. (Ret'd,
Speci al |y Assigned),

JJ.

Qpi nion by Getty, J.

Filed: August 29, 1996

* Bi shop, J., now retired,

participated in the hearing and
decision of this case while an
active nenber of this Court; after
being recalled pursuant to the
Constitution of Maryland, Article
IV, Section 3A and 18(b), he also



participated in the adoption of

t hi s opi ni on.

The appel l ant herein, Charles Mchael Tobin, alleges in this
appeal that the Crcuit Court for Mntgonmery County erred in
i nposing a $750.00 sanction, payable to counsel for appellees,
for appellant's failure to attend a court-ordered nmnediation
conf er ence.

The relevant facts are as follows. Appellant was co-counsel
for the plaintiff in a claim against Mrriott Hotels and
Mont gonmery El evator Conpany. In June 1994, the parties agreed to
a settlenent of plaintiff's claim and the closing docunents were
forwarded to appellant's office in July. Appellant was unable to
contact the plaintiff, a nonresident, and the settlenent papers
were never executed. By letter dated Cctober 3, 1994, appel |l ant
notified appellees of his inability to |locate his client.

The Circuit Court for Mntgonmery County had previously
i ssued an order for mandatory nediation dated August 16, 1994,
noting therein that the case was scheduled for trial on Cctober
31. The nediation conference was scheduled for 9:00 a.m,
Thur sday, October 13, 1994, at the courthouse. In pertinent

part, the Order provided:

1. Upon receipt of this Oder, the
parties or counsel shall contact each other
imediately to confirm cal endars. Cl ai m of
not receiving notice shall not constitute

reason for cancell ation.



3. Personal attendance at the mediation
conference and good faith participation is
mandatory for all attorneys in this case...

5. If a settlenent is reached prior to
the nmediation date, the Assignnent Ofice
nmust be notified inmediately....
6. Parties and attorneys are put on
notice that failure to attend and participate
in good faith in the mandatory nediation
conference w thout further Court O der
cancel ling or excusing such attendance could
result in the inposition of sanctions
Sanctions could take the form of attorneys’
fees and costs to the other side as well as
findi ngs of cont enpt W th resul ting
penal ties.
(Enmphasis in the original.)
Counsel for appellees appeared for the conference on Cctober
13. Appellant did not appear; neither did he inform anyone that
he woul d not appear. Wthout the benefit of any notion, counsel
for appel |l ees appeared before Judge Pincus, seeking sanctions for
appel lant's unexpl ained absence, including dismssal of the
action. The court inquired if counsel had attenpted to contact
appel | ant and counsel stated that they had not done so,! but that
a clerk in Judge Winstein's office had attenpted to |ocate
appel l ant w thout success. The court comented that the
Assi gnnment Conmi ssioner who delivered the file to the court had

al so been unable to reach appellant by tel ephone. Judge Pincus

lcounsel did not informthe court that settlenent had been agreed upon but
appel I ant had been unable to locate his client.



- 3-

then assessed counsel fees of $750.00 against appellant after
declining to dismss the case "absent a rule that would allow ne
to dismss it for failure to appear at a nedi ati on conference."”

Counsel for appellees notified appellant by letter of the
$750. 00 sanction, suggesting that appellees would forego
enforcenent of the sanction if a stipulation of dismssal of the
underlying case could be executed before the COctober 19 cal endar
call. Appel I ant neither responded nor appeared at the cal endar
call and the case was dismssed at that tine by the court.
Appel | ant's subsequent efforts to reinstate the case were denied
by the court.

The $750. 00 sanction was not paid and appellees filed a show
cause notion that was heard by the court on June 8, 1995. The
trial court did not hold appellant in contenpt at the show cause
hearing, but instead entered the $750.00 assessnent as a
j udgment , and appellant filed this appeal. Appel l ant' s
explanation for his failure to attend was that he was unaware of
t he proposed conference. He alleged that the entire case was
handl ed by his co-counsel, who went on maternity |eave after the
settl enent had been agreed upon, and appellant believed his only
function was to obtain his client's signature on the settlenent
docunents. The firm however, received notice of the conference.

Appel l ant raises the follow ng issues:

1. Did the court have authority sunmarily
to award counsel fees to opposing

counsel for failure of counsel to appear
for a court-ordered nediation?
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2. Was it error for the court to enter
j udgnent and refuse to consi der
redressi ng t he earlier erroneous

i nposition of the sanction?

Before considering these substantive issues, there is a
prelimnary question that needs to be addressed: whether those
i ssues are properly before this Court.

The initial assessnent of $750 by Judge Pincus was nmade on
Cctober 14, 1994. It was reflected in a witten order signed by
the judge that day and docketed three days later. The order
stated that "Charles M Tobin, Esquire, counsel for the
Plaintiff, be and is hereby sanctioned, assessed and shall pay
the sum of seven hundred fifty dollars ($750.00), as attorneys'
fees, payable wthin 30 days from the date of this Oder, to
counsel for Defendants."

In Simons v. Perkins, 302 MI. 232 (1985), the Court held
that an order such as this, when entered against a party under
former Md. rule 604b (current Rule 1-341) was not immediately
appeal abl e under Ml. Code, Cts. & Jud. Proc. Art. 8 12-303(3)(v),
as an order for the paynent of noney, because it was not
"equitable in nature" and did not "proceed directly to the person
so as to make [him directly and personally answerable to the
court for nonconpliance." 302 MJ. at 236. As a result,
"inprisonment for contenpt is not available to the trial court
for any violation of its order that [the party] pay noney under

Ml. R 604 b." Id.
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That view, as to sanctions inposed against parties to the
action, was confirmed in Yamaner v. Okin, 310 Md. 321 (1987),
and Bl ake v. Blake, 341 M. 326 (1996). In Yamaner, the Court
also held that such an order, when directed against a party,
could not be immediately appealed under the collateral order
doctrine, although, in a footnote, it expressly reserved judgnment
on "the appealability under the collateral order doctrine of a
sanctions order which is directed to counsel."” 310 Md. at 327
n.7. The Court noted a split anong sone of the federal circuit
courts when considering appeals by attorneys from sanction orders
entered under Fed. R Cv. P. 11

In Newman v. Reilly, 314 Md. 364 (1988), the Court held that
an attorney could appeal from an order entered under Mil. Rule 1-
341 after final judgnment had been entered in the case. As the
assessnment in Newman was nmade at the time the trial court
dismssed the plaintiff's conplaint, there was no occasion in
that case to consider whether, had the assessnment been made at an
earlier point in the litigation, an appeal could have been taken
by the attorney under the collateral order doctrine.

Judge Pincus did not purport to base the assessnent on Rule
1- 341, for maintaining or defending a proceeding in bad faith or
wi t hout substantial justification. He inposed it, instead, for
appel | ant' s di sobedi ence of a court order to attend a nedi ation
conf erence. The underlying rationale for +the assessnent,

however, would seem to be essentially the sane, at l|east for
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purposes of determining whether it is appeal able by appellant
under the collateral order doctrine. Assuming that to be the
case, it would present the interesting question of whether, if
such an order were immediately appeal able under the collatera
order doctrine, an immedi ate appeal would have to be taken and
not delayed until final judgnment in the underlying action. One
necessary conponent or elenent of the collateral order doctrine
is that the order be effectively unreviewable if not inmediately
appeal able; it would be anonal ous, indeed, to conclude that the
order satisfies that test but that the attorney can nonethel ess
wait until the case is over to appeal.

Fortunately, we do not need to resolve that issue in this
case. Whet her the assessnment, as ordered by Judge Pincus on
Cct ober 14, 1994, could have been appeal ed under the coll ateral
order doctrine, it surely becane appeal able when reduced to a
nmoney judgnent on June 8, 1995. That order gave it a quality it
did not fornerly possess; it becane a lien on any |and owned by
appel l ant and subjected his personalty to seizure through wits
of attachnment. Appellant's notice of appeal was filed wthin 30
days after entry of the judgnent on the docket; therefore, the
i ssues subsunmed in that judgnent are properly before us. It is
regrettable, however, in light of the nature of his attack on the
assessnent, that appellant did not raise these issues earlier in
the circuit court, but chose instead to wait until a proceeding

was brought to hold himin contenpt of court to challenge the
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validity of the underlying assessnent. Prudence, it seens to us,
woul d have suggested a notion for Judge Pincus to reconsider his

ruling.

The Merits

By Order dated June 7, 1994, the Court of Appeals, having
considered proposed rule changes submtted by the Standing
Comm ttee on Rules of Practice and Procedure in its 124th report,
resci nded Rule 2-504 and adopted new Rules 2-504, 2-504.1 and 2-
504.2, effective Cctober 1, 1994. On the sane date, the Court
adopted proposed anendnents to Rule 1211. These changes have
been characterized as "Mnagenent of Litigation" rules designed
to expedite and control the orderly flow of civil litigation in
the circuit courts.

The heart of the programis the devel opnent of systens for
differentiated case managenent authorized by Rule 1211b(1), which
states, in pertinent part, as foll ows:

"The County Admnistrative Judge shal
devel op and, upon approval by the Chief Judge
of the Court of Appeals, inplenent and
nmonitor a case managenent plan for the pronpt
and efficient scheduling and disposition of
actions in the circuit court. The plan shal
include a system of differentiated case
managenent in which actions are classified
according to conplexity and priority and are
assigned to a scheduling category based on
that classification.”

In furtherance of the objectives set forth in Rule 1211,

Rul e 2-504 provides, generally, that the court may direct all
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parties to appear before it for a conference before trial. The
matters to be considered include a brief statenment of the facts
relied upon by each party in support of or in defense of a claim
limtation of issues, identification of records to be offered in
evidence, a listing of expert witnesses and their specialties

and any other relevant matter the parties wish to raise at the
conf er ence.

Rule 2-504 also provides for a scheduling order in civi
cases, including those in which no scheduling conference is to be
hel d. The purpose of the scheduling order is to establish dates
for the conpletion for discovery, for the filing of dispositive
notions, and for the resolution for any other matter pertinent to
t he managenent of the case. A scheduling order nay, as this one
did, actually set a date for trial. The parties and the court
are entitled to rely on the trial date set in a scheduling order
in arranging their respective schedules, but, necessarily, that
date becones reliable in reality only if there is substantial
conpliance with the antecedents to it.

Resort to an available alternate dispute resolution
mechanism is, increasingly, an inportant aspect of litigation
managenent and is expressly authorized by Rule 2-504(b)(2)(D).
| ndeed, when proposing that provision to the Court of Appeals as
part of its 124th Report, the Court's Standing Commttee on Rul es
of Practice and Procedure called special attention to it, noting

that "[t]his proposal really has the nost potential for comng to
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grips with the ever-increasing caseload in the circuit courts and
the pressure on the courts to nove their dockets." The courts
are aware that those nmechanisns result in the settlenent of many
civil cases, and they rely on the efficacy of those nechanisns to

pare significantly the nunber of cases that actually will need to

be tried. If parties or their attorneys are free to disregard
such referrals, those nechanisns will not achieve their purpose,
nmore cases wll linger in the system and nore will need to be
tried. Pre-set trial dates will becone increasingly unrealistic

and unreliable, and the whol e case nmanagenent plan devel oped by
the court under Md. Rule 1211b will be jeopardized. The courts
have a right to insist on at |east substantial, if not strict,
conpliance with their scheduling orders. See Betz v. State, 99
Md. App. 60 (1994).

The issue here, however, as in Betz, is not the validity of
the scheduling order or the direction therein that the parties
and their attorneys report for a nediation conference, but rather
the remedy or sanction inposed for the violation of that
di rection.

As we indicated, the court order referring the case for
medi ation specifically provided for the assessnent of attorney's
fees if the parties or their attorneys failed to appear and
participate in good faith in the nediation session. The issue
rai sed by appellant is whether there is any underlying authority

for the court to threaten and ultimately inpose such a sanction
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and, if so, whether the sanction can be so summarily inposed, as
it was in this case.

The scheduling order at issue here, though resting
principally on the authority of Rule 2-504, was also part of the
case managenent pl an devel oped by the county adm nistrative judge
pursuant to Ml. Rule 1211b. Rule 1211b was proposed by the Court
of Appeals as part of the Rules Conmmttee's 124th Report and was
considered by the Court of Appeals in conjunction with the
proposed revisions to Rules 2-504 and 2-504.1. Nothing was said
in the initial Report of the Comnmttee about sanctions for the
violation of a scheduling order entered pursuant to Rule 2-504,
al though the matter had been discussed briefly in the Rules
Comm ttee. The Commttee was aware that a sonewhat simlar
schene had been adopted by the federal courts through revisions
to Fed. R CGv. P. 16 and that, as part of the federal approach,
sanctions were expressly authorized. Rule 16(f) provides, in
rel evant part, that, if a party or an attorney fails to obey a
scheduling order, the court, in addition to or in |lieu of other
sanctions authorized under Rule 37(b)(2), "shall require the
party or the attorney representing the party or both to pay the
reasonabl e expenses incurred because of any nonconpliance wth
the rule, including attorney's fees, unless the judge finds that
the nonconpliance was substantially justified or that other

ci rcunst ances nake an award of expenses unjust.”
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Af ter the Court of Appeal s had given prelimnary
consideration to the Conmmttee's 124th Report and indicated a
desire for changes in sone of the recommendations, the Commttee,
on Decenber 15, 1993, submtted a supplenent to its Report,
noting therein:

"One itemthat was not included in the 124th
Report, but to which the Court may wsh to
give sone thought, is an enforcenent
mechanism for the kinds of court orders
envi si oned by the new ' hands-on' procedure.™

The Conmmittee informed the Court that sonme judges had
resorted to the contenpt power to sanction |lawers for violating
scheduling orders, but that it was possible to achieve the sane
result without the taint of a contenpt finding by using Rule 1-
341 or sonething simlar to it.2 |In that regard, the Comittee
attached a copy of Fed. R Cv. P. 16(f) and advised that the
Arizona Suprenme Court had recently adopted a simlar rule
allowing, as a sanction, "paynent of an assessnent to the clerk
of the court."

Notwi thstanding this information, the Court of Appeals
declined to adopt such a nechanism apparently preferring to see
if the new procedure would work effectively wthout such

sancti ons. There is no indication in the record of the

proceedings before the Court that it believed a conparable

2Also included in the 124th Report, but not adopted by the Court, were
proposed anendnents to Rule 1-341. Those particul ar amendnents were not intended
to expand the rule to cover nere violations of scheduling orders, but dealt
rather with the procedure to be followed in ordering reinbursenents under the
rul e.
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authority was inherent or inplicit and thus did not need to be
expressed. The court was certainly aware that, in instances when
it desired to permt reinbursenment of expenses and attorneys'
fees as a sanction for violating a court order, it conferred that
authority expressly. See, e.g., M. Rules 2-433 and 8-206(e),
allowng an award of attorney's fees for failure to conply with
orders or procedures governed by those rules.

In the face of that history, we are unwilling to find sone
i nherent authority to award sanctions of this kind for
unexpl ai ned viol ations of a scheduling order. Except in the nost
extraordi nary case, the Court has been consistently unwilling to
allow trial <courts to "shift [litigation expenses based on
relative fault," Zdravkovich v. Bell Atl-Tricon Leasing, 323 M.
200, 212 (1994), and in those cases in which it has chosen to do
SO on a systematic basis, it has nmade express provision in the
rul es. We therefore conclude that there was neither a genera
i nherent authority nor any specific authority under Rule 2-504 or
Rul e 1211b for the trial court to inpose the sanction.

That | eaves two other possible sources of authority —Rule
1-341 and the contenpt power —neither of which can justify the
assessnment in this case. Rule 1-341 allows reinbursenment of
attorney's fees only upon a finding that the attorney or party
mai ntai ned or defended a proceeding in bad faith or wthout

substantial justification. No such finding was nmade by Judge
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Pi ncus, or any other judge, and for that reason alone the rule
cannot justify the assessnent agai nst appell ant.

Nor, for the reasons stated in Betz v. State, supra, 99 M.
App. 60, can the assessnent be regarded as a valid exercise of
t he contenpt power. As we pointed out there, 99 MI. App. at 66,
while the failure to obey a court order may constitute a contenpt
if the failure is deliberate, "[i]t is not the nere failure
itself that is the contenpt... but rather the intent behind and
effect of that failure.” No finding was made by Judge Pincus
that appellant's failure to attend the nediation sessions was
del i berate or notivated by a contenptuous disregard for the
court's direction. Al that the judge knew was that appellant
had been ordered to attend and that he failed to do so. 1In the
absence of a show cause hearing, that is not enough even for a
constructive contenpt, and it certainly does not suffice as a
di rect contenpt.

We shall reverse the judgnent entered by the trial court on
June 8, 1995, which was based upon the earlier sanction |evied by
Judge Pincus. In assessing the costs herein, we note that
appellant took no action concerning the OCctober 13, 1994,
sanction until appellees obtained an order for a show cause
heari ng, which was held on June 8, 1995. The delay in resolving
this relatively wunconplicated matter was primarily due to
appellant's failure to take any action to challenge the court's

order or to respond to inquiries by appellees concerning the
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sancti on. We exercise our discretion and assess the costs of
this proceeding to appellant, whose initial inattention to the
status of this case triggered the controversy and whose failure
to take any tinely renedial action perpetuated it. Ml. Rule 8-
607; see also Audre v. Mntgonery County Personnel Bd., 37 M.

App. 48 (1977).

JUDGVENT REVERSED.

COSTS TO BE PAI D BY APPELLANT.



