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Appel l ant, Donald P. Toft, appeals from a judgnent in the
Circuit Court for Anne Arundel County, wherein a jury, presided
over by Judge Lawence H Rushworth, found that he fathered a
daughter born to appellee, Ali Pinentel, and the court subsequently
entered an order requiring himto pay child support. For the
reasons set forth below, we shall affirm the judgnent of the
circuit court.

| SSUES PRESENTED

Appel  ant presents four issues for our resolution on appeal,
whi ch we have rephrased for analysis as foll ows:

| . Did the circuit court err by admtting
the blood test report into evidence:

(A Based upon the alleged failure of
the court to "select" the |laboratory that
performed the bl ood tests?

(B) Based upon the alleged failure of
the laboratory to follow industry standards or
its own internal standards?

1. Did the circuit court err in denying
appellant's notion for judgnent at the close
of all evidence because the presunption of
| egitimacy contained in Ml. Fam Law Code Ann.
8§ 5-1028(c) had not been rebutted?

[11. Did the circuit court err by failing to
gi ve appellant's requested jury instructions
regarding the presunption of legitimcy and
the adm ssibility of blood tests?

| V. Did the circuit court err by conducting a
child support hearing imrediately follow ng
t he conclusion of the paternity trial?

FACTS AND PROCEEDI NGS BELOW



On 31 July 1989, appellee gave birth to a child, subsequently
named " Al exandria Jordan Toft" ("Alexandria”). During the period
(stipulated by the parties) within which this child was concei ved,
i.e., from 20 COctober 1988 until 2 Novenber 1988, appellee was
married to one Mchael Wayne W lianmson, but they lived separate
and apart fromone another.! Appellee first net appellant in the
m ddl e of Cctober, 1988, in Virginia Beach, Virginia, where they
were both residing. Al nost i mredi ately, appellee and appell ant
began a sexual relationship. Appel l ee al so engaged in ongoi ng
sexual intercourse with another man, David Turner, beginning on
either 5 or 7 Novenmber 1988. Although appellant was cogni zant of
appellee's relationship with M. Turner, his sexual relationship
with appellee did not cease until the end of Novenber, or early
Decenber, 1988.

In January of 1989, appellee infornmed appellant that she was
pregnant, and that she believed the child was M. Turner's. One
day after Alexandria was born, appellee contacted appellant, and
indicated to himthat he was the father of the child.

Al t hough there is no direct evidence contained in the record,
the parties are in apparent agreenent that, on 6 Decenber 1991
another judge, in a separately nunbered case, signed an order

requiring appellee, Al exandria, and appellant to submt to bl ood

Whet her appell ee's testinony as to non-access was entitled to
be considered on the ultimte question put to the jury depends on
our resolution of issues | and Il, infra. M. WIIlianmson was not
a party to the instant case.



tests in order to determne exclusion and/or the statistical
probability of appellant's paternity.? The record does not reflect
that M. WIIlianson, appellee's husband, or M. Turner submtted to
any blood test vis a vis Alexandria and her paternity.

On 30 Septenber 1992, appellee filed the instant Uniform
Support Petition in the Crcuit Court for Anne Arundel County,
nam ng appellant as the father of her child. The petition sought
establishment of paternity in appellant, an order for child
support, and nedi cal coverage for Al exandria. Appellant answered

the petition, alleging that he was not A exandria' s father and that

2The only evidence of this order contained in the record is
from the transcript of the 17 January 1995 trial, where the
followi ng references are made. Wil e opposing appellant's notion
for judgnent at the close of appellee's case-in-chief, the State's
Attorney's Ofice for Anne Arundel County, counsel for appellee
st at ed:

[ T]he [ 6 Decenber 1991] order signed by Judge Lerner says
that "[appellee], the mnor child, Alexandria J. Toft,
and [appellant] are hereby ordered to submt to an HLA
blood test to determne exclusion or statistical
probability of [appellant's] paternity. Said blood test
shal | be arranged through the Donestic Relations D vision
of this Court and shall take place at the Donestic
Relations Division . . . . The cost to be . . . assessed
agai nst the nonprevailing party.”

In addition, responding to a question by appellant's counsel
regardi ng who selected the |aboratory which perfornmed the bl ood
tests, the | aboratory supervisor stated:

| have a letter dated [30 January 1992], from a
Laura Kaufman, Assistant State's Attorney for Anne
Ar undel County, saying that "I have reschedul ed
[ appel l ant] in the above captioned case for blood testing
on [30 March 1992] to the Donestic Relations D vision"
and the --- the nanme on the case is Penentel [sic] versus
Toft, URESA C91-00216.



there was no basis for a claimagainst himfor child support and
medi cal cover age.

A two day jury trial on the paternity portion of appellee's
petition commenced on 17 January 1995. Appellee's expert w tness,
Francis Chiafari, a nolecul ar biologist and supervisor in the DNA
| aboratories of the Baltinore Rh Typing Laboratory ("Baltinore Rh
Lab"), where the blood tests were perforned in this case, began to
testify regarding the test results when appellant's counsel
objected to their adm ssion. The basis for this objection was that
Baltinore Rh Lab was not "sel ected" in accordance with Ml. Fam Law
Code Ann. ("FL") 8 5-1029(b).®* After several bench conferences
W th counsel and sone further testinmony by M. Chiafari, the court

overrul ed the objection.*

SFL 8 5-1029(b) (Supp. 1995) states as foll ows:

(b) Approved | aboratory required. -- The bl ood
or genetic tests shall be nade in a | aboratory
selected by the <court from a Ilist of

| aboratories provided by the Adm ni stration.

"Adm nistration" as used in the above section refers to the Child
Support Enforcenent Administration of the Departnment of Human
Resour ces. FL 88 5-101, 5-1001. Furthernore, Laws of Maryland
1994, ch. 113, 88 3, 5 make clear that the section, as codified
above, is effective from1 July 1994, and applies prospectively to
any child support orders issued or nodified after that date. Thus,
inthis case, while the petition was filed on 30 Septenber 1992, no
child support order had been issued by 1 July 1994, so the revised
statute was in effect for the January, 1995 proceedi ngs.

“The court was provided anot her opportunity to consider the
merits of appellant's FL 8 5-1029(b) objection when appel | ant nade
a nmotion for judgnment at the close of appellee's case. Bef ore
ruling on this notion, the court heard evidence that Baltinore Rh
Lab was selected by a prior court order. See n.2. In denying this
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M. Chiafari testified that tests were performed in both an
Human Leukocyte Antigens ("HLA") |aboratory and a DNA | aboratory,
and based upon the results of the tests: (1) appellant could not be
excluded as a possible father of Alexandria; (2) the probability of
appellant's paternity was 99.9% (3) it was extrenely likely that
appellant was Alexandria's father; and (4) the genetic narkers
woul d exclude 99.96% of the nmen falsely accused of paternity in
this case. Over objection, the blood test report was noved into
evi dence by appel |l ee.

On cross-exam nation of M. Chiafari, testinony was elicited
that Baltinore Rh Lab is certified by the American Associ ati on of
Bl ood Banks ("AABB"'), and subscribes to the standards set forth by
the AABB, including its requirenents that: (1) nethods be avail abl e
to identify specinmens collected from a facility outside of the
| aboratory conducting the tests; (2) the blood sanples be
identified with a firmy attached |abel bearing a unique
identification for each individual and the collection date; and (3)
t he phl ebotom st's name nust be part of the permanent record of
each sanple. In addition, M. Chiafari testified that Baltinore Rh
Lab has its own internal standard that requires all bl ood sanples
received fromother |aboratories to be drawn on Monday, Tuesday, or

Wednesday only, and be received by Baltinore Rh Lab within 24 hours

portion of appellant's notion, the court found that the statute was
satisfied because of the existence of the prior court order, and
accordingly, concluded that there was no reason to strike the
al ready-adm tted bl ood test report.
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of draw ng.

The bl ood sanples from appell ee and Al exandria were drawn on
12 May 1993 in Las Vegas, Nevada, but not received by Baltinore Rh
Lab until 14 My 1993, in contravention of its own internal
standard. On re-direct exam nation, however, M. Chiafari stated
that the sanples could be as old as three days wthout any
del eterious effects on the accuracy of the tests. The
docunentation sent by the Las Vegas collecting facility did not
i ndi cate which tubes were drawn fromthe mnor child, and al though
it provided the name and signature of the phlebotom st who drew the
sanple from appellee, this information was omtted from the
appropriate blank in the form for Alexandria s sanple. M .
Chiafari testified, nevertheless, that the other information on the
form indicated to him that the sane phlebotom st drew both
appel l ee's and Al exandria's sanpl es.

Following the testinmony of M. Chiafari, both appellee and
appellant testified at trial consonant with the above-described
facts that were wthin their scope of personal know edge.
Particularly with regard to appell ee, as we noted supra, testinony
was received, wthout objection, that she and her husband had been
living separate and apart since June, 1988. Apparently, she had
been living in California, Nevada, and Virginia at various tines,

whil e he had been living in Texas.?®

SAppel l ee and M. WIlianson were divorced on 3 May 1989. The
decree of divorce was silent as to whether any children were born
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At the conclusion of the evidentiary phase of the trial,
appel l ant noved for judgnent based upon the alleged failure of
appel l ee to overcone the "rebuttabl e presunption” contained in FL
8 5-1028(c)(1) "that the child is the legitimate child of the man
to whomits nother was married at the tinme of conception.” The
trial court denied this notion.

After providing the jury general instructions, the trial judge
proceeded to give specific instructions relative to paternity
actions. The court instructed the jury that the blood tests were
adm ssible if they both excluded 97. 3% of supposed fathers and had
a 97.3% probability of appellant's paternity. He further
instructed that blood tests results above 97.3% are prima facie
evidence of paternity, and that a "l aboratory report received into
evi dence establishing a statistical probability of the alleged
father's paternity of at least [99.0% constitutes a rebuttable
presunption of his paternity.” After explaining what a rebuttable
presunption neans, the court gave the followng instruction
regardi ng the presunption of |egitimacy:

There is . . . a rebuttable presunption
also that a child is the legitimate child of a
man to whomits nother was married at the tine
of conception. This presunption may be
rebutted by the testinony of a person other
than the nother or husband, that the husband
and the wife were living separate and apart,

or by the introduction of evidence of genetic
bl ood testing.

of the marriage.



(Enphasis supplied). Appel lant's counsel excepted to the
enphasi zed portion of the above instruction, and additionally
excepted to the refusal of the court to give the follow ng proposed
i nstruction:

Maryl and | aw states that the blood tests shall

be made in a | aboratory selected by the court

froma list of |aboratories provided by the

[Child Support Enforcenent] Adm nistration.

If you find that the |laboratory was not

selected by the <court from a Ilist of

| aboratories provided by the Adm nistration

t hen you shall disregard the | aboratory report

and testinmony of the expert w tness.
Bot h of appellant's exceptions were overruled by the court, and the
case was submtted to the jury. After approximately twenty m nutes
of deliberation, the jury returned its verdict, concluding that
appel l ant was Al exandria's father.

| medi ately following the jury verdict declaring appellant's

paternity on 18 January 1995, the court commenced the child support
hearing. Appellant objected to the child support hearing, based
upon FL 8 5-1037, which provides that "[t]he court may not enter an
order under this subtitle against a party unless the party is given
reasonable notice and an opportunity to be heard.” Appel | ant
contended that the only notice he received pertained to the jury
trial on the issue of paternity, and that he received no notice
that a child support hearing would follow the trial if the jury

determned that he was Al exandria' s father. The circuit court

overrul ed appellant's objection and proceeded to take testinony



from the parties regarding their respective incones, day care
costs, nedical insurance, and the costs of blood tests. Enploying
the Child Support CQuidelines set forth in FL § 12-201 et. seq., the
court ordered appellant to pay $372.00 per nonth in child support
and $327.00 for the cost of blood tests.

Appel lant filed a tinely appeal to this Court. Addi ti ona
facts will be supplied as necessary in our analysis of the issues
rai sed

ANALYSI S
STATUTORY CONSTRUCTI ON

As the resolution of a mpjority of the issues presented on
this appeal depend on our interpretation of the applicable
statutes, a brief discussion is warranted on the guiding principles
i nvol ved therein. The cardinal rule of statutory construction is
to effectuate and carry out legislative intent. E.g., Taxiera v.
Mal kus, 320 Md. 471, 480 (1990) (citations omtted). Statutes are
enacted to further an underlying goal, aim or purpose, and nust be
interpreted in accordance with their general purposes and poli cies.
E.g., Mdtor Vehicle Admnistration v. Gaddy, 335 M. 342, 346
(1994) (citations omtted). W |look first to the statutory
| anguage itself, since those words, given their generally
under st ood neani ng, are the nost convincing evidence of |egislative
intent. E. g., Conptroller v. Janeson, 332 Ml. 723, 732-33 (1993)

(citations omtted). In addition, we look to the "context," or



| egislative history of a statute, including the statute's
relationship to earlier or subsequent legislation, as an aid in
determning legislative intent. Rose v. Fox Pool Corp., 335 M.
351, 360 (1994) (citing Maryland Nat'|l Bk. v. Pearce, 329 Ml. 602,
619 (1993)) (quoting Kaczorowski v. Cty of Baltinore, 309 Mi. 505,
515 (1987)); Janeson, supra, 332 Ml. at 733 (citations omtted).
Furthernore, "where two statutes purport to deal with the sane
subject matter, they nust be construed together as if they were not
inconsistent with one another,” giving "full effect to both
statutes, even where they were enacted at different times and
W thout relation to one another." Taxiera, supra, 320 Md. at 481.
Wth these principles in mnd, we turn to consider the issues
present ed.

l.

(A)

Appel l ant contends that FL 8§ 5-1029(b), set forth in n.3
supra, required that the trial judge in this case personally sel ect
the particular |aboratory that performed the blood testing froma
list of l|aboratories provided by the Child Support Enforcenent

Adm nistration.® Inasnmuch as Judge Rushworth did not nake this

SMor eover, appellant asserts that the statute does not all ow
the Assistant State's Attorney representing appellee or the
Donmestic Relations Division of the circuit court to select the
| aboratory. Appellant contends also that the court does not have
the discretion to order that any other entity select the lab -- it
must be ordered by the court itself. These argunments are
addressed, infra.

10



sel ection, appellant posits that the blood test report was
therefore inadm ssible. W disagree.

It is our view, derived from the plain |anguage of the
statute, that FL 8 5-1029(b) is concerned with the proper procedure
for ordering of blood tests, not their admssibility at a later
point intime. Admssibility of blood test reports is governed by
FL 8 5-1029(e), set forth and discussed in section |I.(B), infra.
Accordingly, if appellant disputed the propriety of the |aboratory
selection, the time for objection was when the testing was ordered,
i.e., apparently on 6 Decenber 1991. As the record before us
contains no indication of a prior objection to the order when it
was entered, we consider the FL 8 5-1029(b) objection not to have
been tinmely made in this case, and we see no error in its being
overrul ed.

In any event, were we to decide specifically appellant's
contention, we would not hold it to be cause for reversal. At
trial, in an effort to prove that the prior order was in fact
properly made, appellee's counsel submtted to the trial judge the
list of approved |aboratories conpiled by the Child Support
Enf orcenment Adm ni stration. Baltinmore Rh Lab was the first
| aboratory named on the Iist. Appel I ant does not dispute that
Baltinore Rh Lab is fully approved for court usage by the Child

Support Enforcenment Admnistration. |In addition, the reference to
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the 6 Decenber 1991 order by Judge Lerner,” read into the record by
appel l ee's counsel, indicates that "[appellee], the mnor child,
Alexandria J. Toft, and [appellant] are hereby ordered to submt to
an HLA blood test to determ ne exclusion or statistical probability
of [appellant's] paternity. Said blood test shall be arranged

t hrough the Donestic Relations Division of this Court." (Enphasis

Supplied). This is a predictable and acceptable formof |aboratory
selection wunder the statute. W do not believe that the
| egi slature envisioned that a trial judge would keep an updated
list of |laboratories under his or her control and nane a specific
| aboratory in each and every order that he or she enters for bl ood
tests. Continuous scheduling duties and the ongoing updating of
the list of approved |aboratories would, practically speaking,
preclude or severely limt the effectiveness of this option.
Rather, it is better reasoned that the Child Support Enforcenent
Adm ni stration, the agency specifically charged with the duty of
keeping a list of |aboratories that neets the current standards,
provide that list to the various court agencies that routinely deal
with the types of cases where such |aboratory work is required,
e.g., the Donestic Relations Division of the Anne Arundel County

Circuit Court.?

& perceive no violation of FL 5-1029(b) in the instant case
because the order was entered by a different judge in a prior,
separately nunbered case.

%W note that although appellant argues that the invol venent
of the State's Attorney's office violated the statute, the record

12



In any event, even assum ng, arguendo, that our view of the
| egi slative design of FL 8 5-1029(b) is sonmehow m sgui ded, and the
circuit court erred by failing to adhere to the statute's
requi renents, appellant has not denonstrated how he was harnmed or
prejudiced by it in any way. The |aboratory that perforned the
blood tests was on the list conpiled by the Child Support
Enf orcenent Adm ni stration. Wth the exception of his clains
di scussed in section I.(B), infra, appellant does not contend that
the selection of Baltinore Rh Lab tainted the results of the bl ood
tests, or that the results would have been different if the trial
j udge woul d have selected the | aboratory. W wll not reverse a
civil judgnent unless the conplaining party shows error and
prejudice. E g., Harris v. Harris, 310 Md. 310, 319 (1987) (citing
Beahm v. Shortall, 279 M. 321, 330 (1977)).

B.

Appel | ant contends additionally that the blood test results
wer e inadm ssible because they failed to neet AABB standards and
Baltinore Rh Lab's own internal collection standards. FL 8§ 5-

1029(e) governs the admssibility of, and certain burdens and

i's unclear regarding what specific role, if any, was played by the
particul ar Assistant State's Attorney for Anne Arundel County in
ordering blood tests in this case, save the one reference to the
transcript inn.2, supra. As we are disposing of this issue on the
grounds that the inproper selection argunent was irrelevant to the
circuit court's consideration of the admssibility of the blood
test report, or that any alleged error has not been shown to
prejudi ce appellant, we need not explore further this argunent.
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presunptions relating to, blood test reports, and provides, in
pertinent part:

(e) Laboratory report as evidence. -- (1) Subject to the
provi sions of paragraph (3) of this subsection, the
| aboratory report of the blood or genetic test shall be
received in evidence if:

(1) definite exclusion is established; or

(1i) the testing is sufficiently extensive to
exclude 97.3% of all eged fathers who are not bi ol ogi cal
fathers, and the statistical probability of the all eged
father's paternity is at |east 97.3%

(2) A laboratory report is prima facie evidence of the
results of a blood or genetic test.

(3)(i) Subject to the provisions of paragraph (ii) of
this paragraph, the |aboratory report of the blood or
genetic test is admssible in evidence wthout the
presence of a doctor or technician fromthe |aboratory
that prepared the report if the report:

1. is signed by the doctor or technician who
prepared or verified the report; and
2. states that the result of the blood or

genetic test is as stated in the report.

(i1) When the laboratory report of the blood or
genetic test is admtted in evidence, a doctor or
technician fromthe | aboratory that prepared the report
is subject to cross-examnation by any party to the
proceeding if the party who desires cross-exam nation has
subpoenaed the doctor or technician at |east 10 days
before trial

(4 A laboratory report received into evidence
establishing a statistical probability of the alleged
father's paternity of at least 99.0% constitutes a
rebuttabl e presunption of his paternity.

FL &8 5-1029(e) (Supp. 1995).°

°See n.3, supra (the portion dealing with the 1994 revisions
to the Famly Law article, Laws of Maryland 1994, ch. 113, 8§ 3, 5,
in ternms of their effective date, and their applicability in this
case). The above quotation also reflects a technical syntax
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We begin our analysis of this particular contention by
consi deri ng whether the requirenents of FL 8 5-1029(e) (1) were net.
The record reveals that the degree of statistical accuracy of
appellant's paternity (99.9% probability), and that of exclusion of
those that would be fal sely accused (99.96%, exceeds the statutory
thresholds for admssibility. See Sider v. Sider, 334 Ml. 512, 516
n.5 (1994); Eagan v. Ayd, 313 M. 265, 274-76 (1988) (held that
contenpt power could be used to conpel a reluctant putative father
to take bl ood test and, while discussing the |legislative history of
bl ood test usage, stated: "G ven these |egislative goals and the

fact that a test which conplies with the conditions of [FL] 8§ 5-

1029(e) must be adnmitted into evidence. . . .") (enphasis

suppl i ed). The high degree of statistical reliability even
inplicates FL 8§ 5-1029(e)(4), which, on its face, triggers a
rebuttabl e presunption of appellant's paternity, discussed infra.
Thus, the blood test report admtted in this case conports with all

of the statutorily-defined criteria for adm ssibility.?

nodi fication nmade to section (e)(3)(ii), reflecting its current
codification ("cross-exam nation"” instead of "cross exam nation"),
which was not in effect at the tine of the instant case. Laws of
Maryl and 1995, ch. 3, § 1

W note that FL 8§ 5-1029(e)(3) allows a report to be
admtted, w thout supporting testinony by a |aboratory doctor or
technician, if it contains a signature by the doctor or technician
who prepared or verified the report, and if the report states that
the result of the blood test is in concordance with the bl ood test
report sought to be admtted. In this case, appellee did not need
to rely on this portion of the statute because it presented the
testinony of M. Chiafari, who indicated that the report was signed

15



Nevert hel ess, appellant argues essentially that admssibility
of the blood test report is precluded, not by the statute, but by
the evidence elicited by appellant's counsel on cross-exam nation, 1!
after the report had already been admtted, that the |aboratory
failed to follow AABB standards, as well as its own internal
standards. The statute nmakes no nmention of adhering to specific
standards of the AABB or other bl ood-testing industry group, or of
the particular laboratory's own internal standards, which my
exceed those of the AABB. Accordingly, the failure of a | aboratory
to foll ow AABB standards, in and of itself, has no bearing on the
adm ssibility of blood test reports comng fromthat | aboratory,
provided that all of the other statutory requirenents have been net
-- as they were in this case. As these are not criteria for
admssibility under the statute, if relevant at all, non-adherence
ordinarily would go only to the weight afforded the test results by
the jury. Appellant does not, and based upon this record could

not, argue that he was not given an opportunity to attenpt to

by two of the verifying technicians of the |aboratory. Appellant
does not allege on appeal that the criteria specified in paragraph
(3) were offended by the report.

"Appel  ant was permitted to engage in cross-exam nation only
because appell ee chose to call M. Chiafari as a witness. See FL
8§ 5-1029(e)(3)(ii), supra.
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di scredit the accuracy of the test results.?!? O course,
adm ssibility is a separate concern from the weight to be given
bl ood test evidence, and the blood test report was properly
admtted in this case.

.

Appel l ant argues that the trial court erred in denying his
nmotion for judgnment at the close of all evidence because appellee
failed to overcone the presunption contained in the paternity
statutes that a child is the legitimate child of the man to whom
the nother was married at the tinme of conception.

Qur standard of review for the denial of a notion for judgnent
i nvol ves performng essentially the sane analysis as the tria
court, i.e., we nust consider whether the evidence, including the
| ogical inferences to be drawmn therefrom viewed in the |ight nost
favorable to the non-noving party, was legally sufficient to

generate a jury question. E. g., Janes v. CGeneral Mtors Corp., 74

126 note that M. Chiafari did his part to mnimze the inpact
of the alleged failure to follow standard procedures on the
accuracy of the tests. For exanple, when appellant's counsel
poi nted out the lack of a phlebotomst's name and/or signature from
the blank in the collection form next to Alexandria' s nane, M.
Chi afari indicated that he was assured, based upon the other
informati on contained on the form that the sane phl ebotom st who
was |isted as drawi ng appellee's sanple, also drew Al exandria's
Simlarly, while M. Chiafari admtted that the sanples were not
received by Baltinore Rh Lab within 24 hours of their draw ng as
the internal standard requires, he stated that the sanples could be
as old as three days without resulting in any adverse effects on
the accuracy of the HLA test, and that the |aboratory has
successfully perforned DNA tests on sanples as old as six nonths,
and one year.
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Md. App. 479, 484, cert. denied, 313 Md. 7 (1988) (and cases there
cited). The legitinmacy presunption is contained in FL § 5-1028(c),
whi ch provi des:

(1) There is a rebuttable presunption that the child is

the legitimate child of the man to whom its nother was

married at the time of conception.

(2) The presunption set forth in this subsection may be

rebutted by the testinony of a person other than the

not her or her husband.

(3) If the court determnes that the presunption set

forth in this subsection has been rebutted by testinony

of a person other than the nother or her husband, it is

not necessary to establish nonaccess of the husband to

rebut the presunption set forth in this subsection.

(4) If the court determnes that the presunption set

forth in this subsection has been rebutted by testinony

of a person other than the nother or her husband, both

t he not her and her husband are conpetent to testify as to

t he nonaccess of the husband at the tine of conception.

The stool that appellant constructs to support his argunent
has two legs. The first is that the Court of Appeals "has never
held that blood tests may be used to rebut the |legitinmacy
presunption under the paternity statute,” and the second is based
upon his claimthat the statute continues to require "third party
testinony that the husband and wife were living separate and apart
at the tinme of conception” in order to rebut the presunption of
| egiti macy. Wien called upon to bear the full weight of our
scrutiny, the stool topples.

Appel lant is correct that Maryland' s highest court has yet to

hold explicitly that blood tests may be used to rebut the

18



presunption of legitinmacy contained in FL § 5-1028(c).*® In Turner
v. Wisted, 327 M. 106 (1992), the Court of Appeals, while
considering the ability of a putative biological father of a child
born to a married woman to order blood tests to establish his
paternity, concluded that "the Court of Special Appeals was in
error in its determnation that blood tests could not be used to
rebut the legitimcy presunption.” Id. at 117. W are cogni zant
t hat Turner proceeded under the Estates and Trusts Article, and not
the paternity statutes of the Famly Law Article at issue here. As
was recogni zed in Turner, paternity may be established under either
the Fam |y Law Article or the Estates and Trusts Article. 1d. at
112. Both articles contain an express provision that a child
concei ved* during wedlock is presuned to be the legitimate child
of both spouses. Mi. Est. & Trusts Code Ann. 8§ 1-206; FL 8§ 5-
1028(c). Furthernore, the Court of Appeals quoted with approva
the proposition, dealing with the availability of a paternity
determ nation via an equitable action under the Estates and Trusts
Article, as opposed to the paternity statutes, that "the rul es of

evidence controlling the proof of paternity ought to be the sane in

Bt appears that this precise issue was argued before the
Court of Appeals in Mattingly v. Shifflett, 327 Ml. 337 (1992), but
the nerits were not reached because the appeal was not taken from
a final judgnent.

14The presunption contained in Ml. Est. & Trusts Code Ann. §
1- 206 enconpasses a child either born or conceived during wedl ock;
the FL 8 5-1028(c) presunption only applies to a child conceived
duri ng wedl ock.
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ei ther case." Turner, 327 M. at 113 (quoting Shelley v. Smth,
249 Md. 619, 630 (1968)). Turner also involved a different array
of parties than does the instant case, thus presenting a different
set of dynamcs for the ebb and flow of the legal principles
jousting for the advantage to dictate an outcone. In Turner, the
not her's husband, as well as the putative biological father, were
before the court. Thus, a blood test of the husband m ght nore
conclusively rebut the presunption of legitimacy by tending to
exclude himas the father than would a test of the putative father
that tends to incul pate him Al though in the instant case, no
bl ood test results for only the child, nother, and putative father

can conclusively prove that the nother's husband was not the

father, such results would tend to indicate to sonme degree of

probability that appellant is the father. Wat we are concerned

with here is not whether the blood test results concl usively prove
anything to an absolute certainty, but rather whether those results
carry sufficient probative weight to rebut the presunption of
| egiti macy, thereby opening the door for the nother to testify as
to non-access of the husband at the tine of conception, and
permtting the jury to return a supportable verdict of appellant's
paternity. Concerning this, nore will be said anon

Prior caselaw aside for the nonment, when considering the
statute itself, its legislative history, and its relation to other

paternity statutes, we find support for the proposition that the
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use of blood tests to rebut the legitimcy presunption was
contenplated by the drafters of the statute. Before its anmendnent
in 1988, the statute required that evidence nust be "shown that the
not her and husband I|ived separate and apart at the time of
conception” in order to rebut the presunption.!® The above-quoted
| anguage was explicitly renoved, and the statute now allows the
presunption to be "rebutted by the testinony of a person other than
the nother or her husband.™ FL 8 5-1028(c)(2); see Laws of
Maryl and 1988, ch. 657 8 1. The legislative history of the 1988
anendnent is illustrative. The stated purpose of the revision was
to "[broaden] the rebuttal to the presunption that a child is the
legitimate child of the man to whomthe child's nother is married.”
Laws of Maryland 1988, ch. 657 8 1. Furthernore, the Floor Report
prepared by the Senate Judicial Proceedings Commttee reveal s that
"[t]estinmony indicated that the bl ood tests devel oped to establish
paternity are very accurate and that this bill allows testinony
relating to blood test results to be admtted into evidence." S.

Flr. Rpt., H B. 485 (1988). Simlarly, notes taken by the House

15The cases cited by appellant to support his claimthat third
party testinony that the husband and wife were |iving separate and
apart at the tinme of conception is still required, i.e., Shelley v.
Smth, supra, 249 Md at 621-23 (1967); Corley v. Moore, 236 M.
241, 245-46 (1964); Staley v. Staley, 25 M. App. 99, 109, cert.
deni ed, 275 Md. 755 (1975); Downes v. Kidwell, 14 M. App. 92, 95-
96 (1972), were all decided before the statute was anended, and
therefore are no | onger persuasive for that proposition. They are,
however, discussed, infra, relating to the quantum of proof
necessary to rebut the presunption under the previous version of
the statute.
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Judiciary Commttee indicate that the revision "wuld renpove the
[imtation on the type of evidence a 3rd party can offer, and all ow
all relevant testinony on the issue of paternity to rebut the
presunption; for exanple, an expert could give the results of a
bl ood test, or a paramour could testify about his relationship with
the nother." H Rpt., H B 485 (1988) (notes on Delegate Masters's
fl oor amendnent).

In addition to the history of the statute, we are persuaded
further by the presence of FL 8 5-1029(e)(4), allow ng bl ood tests
with a high degree of statistical reliability to create their own
rebuttable presunption of paternity. We recognize that this
statute is not specifically applicable to the |legitinmacy
presumption, and was enacted primarily in response to a federa
requirenment of matching state legislation in order to maintain
federal funding for child support enforcenent, and therefore is not
overwhel m ng evidence of legislative intent. See Bill File for
S.B. 312 (1994). Nonetheless, in our effort to give both statutes
full effect, as we are required to do, we conclude that the
paternity statutes favor the use of blood test evidence, and woul d
likely favor their use for rebutting the legitinmcy presunption.
O herwi se, the legislature would have created the potential for
dueling rebuttable presunptions of paternity in two different nen,

with no "trunping" nechanism W do not believe that the
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| egi slature i ntended such an incongruous result.?®

Per haps even nore convincing than the |egislative history or
context of the statute is a conparison of the quantum of proof
formerly required to rebut the legitimacy presunption under the
statute's pre-1988 fornulation with the level of accuracy and
reliability that nodern bl ood test evidence provides. 1In Corley v.
Moore, supra, the Court of Appeals held that testinony of the

nmot her's sister and nother that she was separated from her husband

\\¢ acknow edge the presence of Maryland Rule 5-301, entitled
"Presunptions in Gvil Actions," and especially note section (b) of
the Rul e:

| nconsi st ent Presunpti ons. -- | f t wo
presunptions arise which conflict with each
other, the court shall apply the one that is
founded upon weightier considerations of
policy and |1ogic. If the underlying
considerations are of equal weight, the
presunptions shall be disregarded.

Under our view of the instant case, the "potential" for dueling
presunptions is never realized because the FL § 5-1028(c)
presunption is rebutted by the introduction of evidence relevant to
genetic blood testing neeting the basic statutory requirenents for
adm ssibility. It is only then that FL §8 5-1029(e)(4) could cone
into play if the blood test results exceed the 99.0% threshol d.
Accordingly, the two presunptions are not vying to occupy the sane
space, and since there is no "conflict" between the presunptions,
the Rule fortunately does not require us to decide whether the
policy and | ogi c considerations behind FL 8 5-1029(e)(4), which are
presunably to permt scientific advances in genetic testing to
streamline the procedures for obtaining child support, are
"weightier"” than those supporting FL 8 5-1028(c), which owes its
origin to the so-called Lord Mansfield's Rule, see Staley, supra,
25 Md. App. at 103, first announced in 1777 in the case of Goodrich
v. Mss, 98 Eng. Rep. 1258, where it was said that "[i]t is arule
founded in decency, norality and policy, that the father or nother
shall not be permtted to say, after marriage, that their offspring
IS spurious." See, e.g., Hale v. State, 175 M. 319, 323 (1938).

23



was sufficient to rebut the presunption. Simlarly, in Shelley v.
Smth, supra, it was determned that the testinony of the nother's
brother-in-law that she and her husband were not |iving together
was suitable to rebut the presunption. ld., 249 M. at 631.
Moreover, in Downes v. Kidwell, supra, this Court found that the
presunption was rebutted by the testinony of the nother's nother
that the nother had ceased living with her husband at the all eged
time of conception. ld., 14 M. App. at 96. On bal ance, the
recurring theme of these cases is that the presunption was
typically able to be rebutted nerely by a relative of the nother
testifying that the married couple were not |living under the sane
roof at the approximate tinme of conception. Although this is al
that the statute required, it is not overwhelmng, Ilet alone
concl usi ve, factual proof that the husband was not the father. In
practical terns, not sharing the sanme residence and not having
sexual intercourse are, realistically speaking, not the sane
determ nati on

On the other hand, Human Leukocyte Antigens testing and DNA
Typing tests generally result in high statistical probabilities

whet her paternity does or does not lie with the husband.!” There

"The scientific information described in this paragraph is
derived fromboth the testinony of M. Chiafari and data submtted
to the State Senate by the Senior Director of Paternity Testing at
Cenetic Design, Inc., which is contained inthe Bill File for S.B
312 (1994). See also Tandra S. v. Tyrone W, 336 M. 303, 327
(1994) (Eldridge, J., dissenting) (briefly review ng the advances
in the scientific processes for determ ning fatherhood and citing
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are essentially three statistical expressions of paternity that
| aboratories generally use. The first is the power of exclusion.

M. Chiafari's testinony in this case indicated that the genetic
mar kers would exclude 99.96% of the nmen falsely accused of
paternity in this case. The second expression is known as a
paternity index, which is a ratio that indicates how many tines
nore likely that the alleged father is to be the biological father
than a man in the unrelated random population of simlar ethnic
backgr ound. In this case, the paternity index was 1,013 to 1
(i.e., appellant is over 1,000 times nore likely to be Alexandria's
father than any other man sharing his ethnic background), according
to M. Chiafari's testinony. The third statistical expressionis
known as the probability of paternity, which is a statistica

fornmul a, based on Bayes Equation, that tests the hypothesis that
the accused father is the biological father. In conputing this
figure, both genetic and social evidence is enployed. The stronger
the genetic evidence in any given case, the | ess value the social

evi dence has on the probability of paternity. In the instant case,

the probability of appellant's paternity was determned to be
99. 9% It is our view that such scientific data generally, and
especially in this case, is at least as reliable as testinony from
one of appellee's relatives or friends that she |ived separate and

apart from her husband. In fact, the scientific data is al nost

a nunber of related treatises).
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certainly significantly nore reliable.

Accordingly, we conclude that the trial judge in this case
properly allowed the blood test results and the rel ated testinony
of M. Chiafari to rebut the presunption contained in FL § b5-
1028(c)(1).'® Once the court was satisfied that the presunption had
been rebutted, FL 8 5-1028(c)(3) becane applicable, and it was no
| onger necessary for appellee to establish nonaccess of the husband
to rebut the presunption. Nevert hel ess, the presunption having
found to be rebutted and al though the testinony was not necessary,
appel l ee herself becane conpetent to testify as to the husband's
nonaccess. See FL 8§ 5-1028(c)(4). She did so in this case by
i ndicating that she was |iving separate and apart from her husband
during the period of conception. Therefore, at the very least, a
legally sufficient jury question as to appellant's paternity was
presented, and the trial court did not err in denying appellant's
nmotion for judgnent on the basis that the presunption of |egitinmacy
had not been overcone.

[T,

Appel l ant argues that the circuit court erred by refusing to

give his requested jury instructions regarding: (1) the

requi rement of court "selection" of the laboratory that did the

8Because appellee in this case offered the blood tests report
and presented the testinony of the |aboratory expert, M. Chiafari,
we need not resolve the question of whether a blood test, in and of
itself, may rebut the legitimacy presunption in the instant case.
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blood testing; and (2) his version of how the |legitinmacy
presunption may be rebutted. Maryland Rul e 2-520(c) provides that
a court "need not grant a requested instruction if the matter is
fairly covered by instructions actually given." Wen reviewng the
propriety of denying a requested jury instruction, our task is thus
to "determ ne whether the requested instruction was a correct
exposition of the law, whether that |aw was applicable in |ight of
t he evidence before the jury, and finally whether the substance of
the requested instruction was fairly covered by the instruction
actually given." Wgad v. Howard Street Jewelers, Inc., 326 M.
409, 414 (1992).

The applicable legal principles related to admssibility of
bl ood tests and the legitinmacy presunption are set forth and
di scussed in sections I. and Il., supra. Qur review of the record
indicates that the instructions actually given by the trial judge
in this case were correct statements of the law ! all of the
instructions having to do wth the contended issues were
appl i cabl e, and the substance of appellant's requested instructions
were nothing nore than his own view of what the | aw should be, or
once was, not what it actually is. W see no error in the circuit

court's denial of these proposed instructions.

¥l'n fact, with respect to the adm ssibility of blood tests,
the trial court essentially read directly from the applicable
statute, FL § 5-1029(e).
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V.

Finally, appellant maintains that the trial court erred in
proceedi ng to conduct a child support hearing i mediately foll ow ng
the jury verdict establishing his paternity because he was denied
the reasonable notice to which FL 8 5-1037 entitled him
Specifically, he alleges that the only notice he received rel ating
to the January, 1995 proceedings was from the circuit court's
assignnment office, which indicated only that a jury trial on the
i ssue of paternity would be held. As indicated, appellee filed the
instant conplaint on 30 Septenber 1992, seeking establishnment of

paternity in appellant, an order for child support, and nedica

coverage for Al exandria. Appellant answered the conplaint on 20
Novenber 1992, alleging that he was not the child' s father, and

that there was no basis for a claimagainst himfor child support

and nedi cal coverage. The paternity trial and subsequent child
support hearing were held over two years after appellant answered
the conplaint. Based upon the facts of this case, especially
considering the length of time between the conplaint and the
hearing and the ongoi ng need for support of Al exandria, we concl ude
t hat appel | ant was provided with "reasonabl e notice" under FL § 5-
1037. In addition, other statutory provisions support the view
that paternity and child support determ nations were intended to be
made in a single hearing. For exanple, FL 8 5-1032 states, in

pertinent part:
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(a) If the court or jury, as appropriate,
finds that the alleged father is the father,
the court shall pass an order that:
(1) declares the alleged father to be the
father of the child; and
(2) provides for the support of the
chi l d.
(Enphasis supplied). Simlarly, support is found also in FL § 5-
1033(a), which provides that "[i]n a paternity proceeding, the
court may order the father . . . to pay all or part of . . . the
support of the child. (Enphasis supplied).

Even if the notice? fromthe assignnent office could be said
to sonehow excuse appellant from preparing for trial under the
expectation that a child support hearing would take place at a
subsequent date after an unfavorable (to hin) result in the

paternity trial, appellant has utterly failed to denonstrate in any

way how he was prejudiced. The calculation of the child support

2As i ndi cated above, appellant states in his brief that "the
only notice [he] received was fromthe Aerk's office pertaining to
the jury trial on the issue of paternity." Wth respect to the
scheduling notice of the 17 January 1995 jury trial, the record
extract contains only a letter dated 12 COctober 1994 from the
Assistant State's Attorney's Ofice to the circuit court's
assignnment office, which requested that a "paternity jury trial" be
schedul ed for 17 January 1995. The letter indicated further that
a copy of the letter was sent to appellant's counsel. When
questioned at oral argunent, appellant's counsel indicated that
al t hough not included in the record extract, a copy of the actual
notice fromthe assignnment office was a part of the record. After
a careful exam nation of the record, we could find no evidence of
such a notice sent from the assignnment office or the clerk's

office, but we may assune that such notice was sent, including
simlar language fromthe 12 Cctober 1994 letter fromthe Assistant
State's Attorney's Ofice, i.e., "paternity jury trial."
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order in this case adhered to the Child Support Cuidelines after
the predicate facts were adduced. A full hearing covering such
matters took place in this case. Appellant did not even cross-
exam ne appellee, which he could have done w thout waiving his
right of appeal. Wthout a proper showi ng of how he was harnmed by
this alleged error, we shall not reverse the judgnent of the

circuit court. Harris v. Harris, supra.

JUDGVENT AFFI RMED
APPELLANT TO PAY
THE COSTS.
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