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Inthe Circuit Court for Prince George’s County, Leon Eugene
Toney, appellant, pled guilty to second degree assault.
Thereafter, he was sentenced to a term of five years
incarceration; all but 18 nonths of the sentence was suspended.
The court also gave Toney credit for 188 days of pre-trial
i ncarceration. The sole issue in this appeal is whether, in
sent enci ng appel l ant, the court erroneously failed to credit him
with an additional 98 days that he served in pre-trial hone
detenti on.

Appel l ant was incarcerated before trial from August 18,
1999, until Decenber 13, 1999, when he was granted pre-trial
rel ease. From Decenber 13, 1999, until his sentencing on April
20, 2000, appellant was on pre-trial release in a home detention
program On May 26, 2000, after his sentencing, appellant filed
a Mbtion to Correct Illegal Sentence, alleging that the court
erred by failing to credit himw th the 98 days that he spent in
a pre-trial home detention program When the court denied the
noti on, appellant noted this appeal.

DI SCUSSI ON

Maryl and Code Ann. (1996 Repl. Vol., 2000 Supp.), Article
27, Section 638C(a), mandates that when an individual is in
custody before trial and is subsequently convicted on the charge
for which he or she was held, the time spent in custody prior to

the i nposition of sentence nust be credited against the sentence



i nposed. The intent of the statute is to insure that a
def endant receives as nuch credit as possible for tinme spent in
cust ody, consi st ent with constitutional and practi cal
consi derations. See Dedo v. State, 343 Md. 2, 9 (1996); Fl eeger
v. State, 301 Md. 155, 160-165 (1984).

I n support of his contention, appellant relies on Dedo.
There, the Court of Appeals held that a defendant was entitled
to credit for time spent before trial in a hone detention
program The Court reasoned that the restraints placed upon the
defendant were “sufficiently incarcerative” so that the effect
was custodial, even though the defendant was not housed in a
jail or prison. |In reaching that conclusion, the Court focused
on the following factors: The home detention contract
characterized Dedo’ s confinenment as incarceration; Dedo could
have been charged with escape for any unexcused or unexpl ai ned
absence fromhis honme during curfew hours; he was subject to the
control of the warden of the detention center and the honme
detention staff; any violation of honme detention would have | ed
to Dedo’s immediate inprisonnent; Dedo’s novenents and
activities were electronically nonitored; he was required to
permt honme detention staff to enter his hone at any tinme; and
Dedo was subject to alcohol restrictions and random drug and

al cohol testing. Dedo, 343 Md. at 12-13.
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Anal ogi zing to Dedo, appellant argues that the conditions

of his home detention were “sufficiently incarcerative” so as to
merit custodial credit. Under the applicable “Conditions of
Rel ease,” appell ant was subject to “electronic nonitoring,” and
he was not permtted to |eave his residence w thout perm ssion
fromhis case manager. Further, appellant was required to have
regul ar contact with a case nanager at designated tines. He was
al so obligated to notify the authorities if he changed his
address, planned to | eave the area, had further involvenent with
the crimnal justice system or received a continuance of his
trial. Additionally, Toney was to report for drug testing and
was precluded from contacting the victim After the |ist of
conditions, the foll ow ng | anguage appears:

WARNI NG: THE COURT REQUIRES US TO SUBM T A

REPORT SETTING FORTH YOUR RECORD OF

COMPLIANCE W TH THE ABOVE CONDI TIONS OF

PRETRI AL RELEASE. YOUR FAILURE TO COWPLY

WTH THESE CONDI TI ONS MAY RESULT IN THE

| SSUANCE OF A BENCH WARRANT FOR YOUR ARREST.

The State also cites Dedo, 343 MI. at 12, but argues that
the conditions of release here were not “sufficiently
incarcerative to satisfy the custody requirenent of Art. 27, 8§
638C(a).” Rat her, the State asserts that Dedo is

di stingui shable, for two reasons: 1) Unli ke Dedo, appell ant was

not commtted to the custody of the Prince George s County



Detention Center. | nstead, Toney was to be nonitored by
Pretrial Release Services for Prince George s County. 2) The
docunent establishing the conditions of appellant’s home
detention did not informhimthat he was subject to prosecution
for escape for any unaut horized absence from his honme. Rather,
the formonly advised appellant that a bench warrant coul d i ssue
for a violation of the conditions of release.

We disagree with the State’s position. W explain.

Dedo’s commtnent to the warden of the |ocal detention
center was significant because it confirnmed that he was in the
custody of that official. Although the Court of Appeals found
that particular form of commtnment incarcerative, it did not
rule out that other forns of supervision m ght also be
i ncarcerative. VWhat mattered most was that Dedo was in the
constructive custody of a public institution. Dedo, 343 M. at
13-14.

In determ ning whether a defendant is in custody, the
penalty for violating honme detention is critical. In Dedo, 343
Md. at 13, the Court said:

[We believe that where an individual is punishable

for escape for any unexcused absence fromthe pl ace of

confi nement, hi s confi nement S necessarily

i nvoluntary. Follow ng his conviction, Dedo requested

"any type of arrangenment to assure that he comes back"

for sentencing in order to allow him to receive
medi cal treatnment. We are not persuaded that Dedo's
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request signifies that the tinme he spent in hone
detention was voluntary. Cf. Lock, 609 P.2d at 545
(defendant faced with choice between probation in
residential treatment programand i nprisonnent can not
be said to have voluntarily chosen condition of
probation). Because Dedo coul d have been charged with
escape for any unexcused absence from his hone during
curfew hours, his participation in the home detention
program was involuntary. . . . Accordingly, we find
that the circumstances of Dedo's hone detention
clearly indicate that he was in custody.

A private honme can be a “place of confinenent,” if a person
is confined there under color of law. See Art. 27, 8 136(c)(5).
In this case, had appellant left his home in violation of the
condi ti ons of home detention, we believe that he coul d have been
prosecuted for escape. Mor eover, appellant’s hone detention
docunent was dated Decenber 13, 1999. Article 27, 8§ 137, which
took effect approximately two nonths before appellant was

rel eased on home detention,! provides:

(a) In general. — A person may not know ngly escape
froma place of confinement.

(b) Applicability. — 1) This subsection applies to a
person:

(ii) Commtted to home detention under the
terms of pretrial release or by the Division
of Correction ... (Enphasis added.)

(2) A person may not know ngly:

11999 Md. Laws, ch. 54 and ch. 422 took effect on October
1, 1999. Ch. 54, at 995 and ch. 422, at 2754.
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(i) Violate any restriction on novenent
i nposed wunder the terns of ... a hone
detention order or agreenent; or
(i) Fai | to return to a place of
confinement under the ternms of ... a hone
detenti on order or agreenent.
(Underlining added). Further, 8§ 137(c) further provides that a
violation constitutes the felony of escape in the first degree.

The State does not dispute that appellant was subject to
prosecution for escape if he violated the conditions of honme
detention. |t argues, however, that the document describing the
conditions of Toney’s hone detention did not expressly advise
him of that fact. Nothing in the statute requires the hone
detention agreenent to include specific informtion about the
penalty for nonconpliance, and the om ssion of that information
on the adm nistrative docunents does not alter the actual
character of the detention.

Appellant was confined to his home wth electronic
noni t ori ng. Under the terns of his pretrial release, he was
unable to leave his honme at any tinme wthout obtaining
perm ssion of an official obligated to report to the court. Had
appellant violated his hone detention w thout perm ssion, he
coul d have been prosecuted for escape. To deny appellant credit

for time spent under such conditions would contravene the

Legi slature’s intent. Therefore, we conclude that the court
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erred in denying appellant credit for the 98 days that he spent

in hone detention before tri al

SENTENCE VACATED.
CASE REMANDED FOR RESENTENCI NG | N

ACCORDANCE W TH THI S OPI NI ON.
COSTS TO BE PAID BY PRINCE

GEORGE' S COUNTY.



