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Although a reconciligtion of the parties nulifies the emergency family mantenance
provisons of a protective order, where there has been no modification or rescisson of the
protective order during the term of the protective order, there is a difference between an action
to modify or rescind a protective order and one to enforce a protective order that has not been
modified or rescinded, and is no longer capable of being modified or rescinded. Indeed, while
§ 4-507 (&) (1) prescribes the method by which a protective order may be modified or
rescinded, by whom and when, it does not address an enforcement action and it does not
preclude the offer of a defense to such action, even if that defense consists of evidence that,
had it been offered during the term of the protective order, would have been a bass for its
modification or rescisson.
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The issue in this case involves the effect of the parties reconciliation during the term



of a protective order on the enforcement of an emergency family maintenance award, made as
a part of the protective order, where the protective order was neither modified nor rescinded
during its term and the enforcement petition was filed after the expiration of the term of the
protective order. Having found that the parties temporarily reconciled during the term of the
protective order, the tria court declined to enforce the emergency family maintenance award
for the period during which the parties were reconciled, but did order it enforced for the period

before. The Court of Specid Appeds affirmed. Torboli v. Torboli, 127 Md. App. 666, 705

A.2d 400 (1999). We granted the Petition for Writ of Certiorari, filed by Shavn R. Torbali,

the petitioner, to review this important and interesting issue.  Torboli v. Torboli, 357 Md. 190,

42 A.2d 520 (1999). We sndl affirm the judgment of the intermediate appellate court, but for
ressons different than those on which that court relied.

On petition of the petitioner and with the consent of Joseph A. Torboli, her husband, the
respondent, the Circuit Court for Washington County issued a protective order for the
petitioner and agang the respondent. The order, which was to reman in effect for

approximately six months, from June 22, 1995 to January 8, 1996, gave custody of the

1 When the protective order was issued Md. Code (1984, 1991 Repl. Vol., 1994
Cum. Supp.), 8 4-506 (g) of the Family Law Acrticle provided:

“(g) Duration.--All relief granted in a protective order shdl be effective for
the period stated in the order, not to exceed 200 days.”

By Acts 1997, ch. 307, § 2, effective Oct. 1, 1997, § 4-506 (g) was amended and now
provides:

“(g) Duration.--(1) Except as provided in paragraph (2) of this subsection, all
relief granted in a protective order shdl be effective for the period stated in the
order, not to exceed 12 months.



parties minor daughter to the petitioner and ordered that the respondent not abuse, threaten
to abuse or harass the petitioner. It ordered the respondent to stay away from the petitioner’s
resdence, her place of employment and their daughter's school. In addition, the order
provided for emergency family maintenance. See § 4-501 (f).2 Pursuant to tha provision, it
was ordered “[t]hat the Responde[nt] shall pay emergency family maintenance to Shawn Torboli
as follows, $750.00 per month commencing June 26, 1995 and like amount on or before the

30" of each month thereafter the second payment being due July30, 1995."3

“(2) A subsequent circuit court order pertaining to any of the
provisons included in the protective order shal supersede those
provisonsin the protective order.

2 4(f) *Emergency family maintenance means a monetary award givento or for a
person digible for relief to whom the respondent has aduty of support under this article
based on:

“(2) thefinancid needs of the person digible for relief; and

“(2) the resources available to the person digible for relief and the respondent.”

3 Section 4-506 (d) (8), at that time provided:

“(d) The protective order may include any or dl of the following relief:

* * * *

“(8) award emergency family mantenance as necessary to
support any person digible for relief to whom the respondent has
a duty of support under this article, including an immediate and
continuing withholding order on al earnings of the respondent in
the amount of the ordered emergency family maintenance in
accordance with the procedures specified in Title 10, Subtitle 1,
Part 11 of thisarticle”

By virtue of Chapter 449, Acts 1999, effective Oct. 1, 1999, which inserted present (d) (6),

the emergency family maintenance provision was redesignated as subsection (d) (9).

Section 4-501 (e), now 8 4-501 (f), defined “emergency family maintenance’ as follows:



Almog ten months after the protective order expired, the petitioner filed in the Circuit

Court “Petitioner's Request for Sanctions and Enforcement of Child Support Provisions of

Protective Order.” Noting that no modifications of the protective order had been requested

by ether party and dleging that only $640 had been paid, the petitioner asked the court to
order the regpondent to pay to her the baance due under the emergency family maintenance
portion of the order, $4,610. After a hearing, the Circuit Court dismissed the petition,
conduding that, since the protective order had expired, it could not then enforce it, even
though the cdamed violations occurred while the order was in effect. Holding “that § 4-507
(9 does not prohibit a court from enforcing or otherwise addressng violations of an expired
protective order when the acts or omissons occurred while the protective order was in effect,”

the Court of Special Appeds reversed, Torbali v. Torboli, 119 Md. App. 684, 705 A.2d 1186

(1998), and remanded the case to the Circuit Court for further proceedings.

On remand, the respondent acknowledged that he did not meke all of the payments
required by the emergency family mantenance provison of the protective order. He
maintained, however, that he and the petitioner reconciled during the term of the protective
order and, as a consequence, the payments were not due. The petitioner vehemently disagreed

with that contention The court took testimony on the issue of the parties reconciliation,

“a monetary award given to or for a person digble for relief to whom the
respondent has aduty of support under this article based on:

“(2) thefinancid needs of the person digible for relief; and

“(2) the resources avalable to the person digble for rdief and

the respondent.”



hearing from the parties, ther daughter, and two of the respondent's co-workers. The
respondent’'s daughter and the co-workers supported the respondent’s contertion that the
parties had reconciled. Only the petitioner testified to the contrary and the triad court did not
find her “to be particularly credible.”

The Circuit Court made two express findings, that: “the parties did intend to reconcile
and did, for the mogt part, live in the same residence between July 1, and December 15, 1995"
and “the parties did not intend to rdy on the protective order after sometime in July 1995.”
Having found a reconciliaion and commenting that “a party cannot pick and choose which
portions of the order that she wants to embrace,” it noted that, by the act of reconciling, many
of the provisons of the protective order were rendered a nullity, mentioning, by way of
example, the order to stay away from each other, to vacate the family home, the custody of
thaer daughter and the vidtation. Although it acknowledged that it was not controlling in a
domestic violence case, the issue being the effect of reconciliation on a party’'s entitlement
to dimony, but findng that “it is persuasve and makes commonsense as well,” the court relied

on Thomas v. Thomas, 294 Md. 605, 451 A.2d 1215 (1982), which it characterized as holding

“that dimony terminates on reconciliation and there is no need for judica action in that
regard.”

As indicated, the Court of Specia Appeds affirmed the judgment of the Circuit Court.
In doing so, it addressed two questions, the sufficiency of the evidence that a reconciliation

of the parties occured and whether tha recondliaion nullified the emergency family



maintenance payments ordered as a part of the protective order.* Perceiving the issue before
it to be a narow one, “i.e, whether payments under an emergency family provision of a
protective order are enforceable during reconciliation,” 127 Md. App. a 676, 736 A.2d at 406,
and, like the Circuit Court, finding persuasve our opinion in Thomas, reteraing, ater a
thorough review of the law of divorce and aimony dong with a paingaking anayss, a

proposition announced as early as Wadlingford v. Wadlingsford, 6 H. & J. 485, 488 (1823):

“upon thar mutud consent to live together, it [dimony] ceases,” 294 Md. at 615, 451 A.2d at
1220, the intermediate appellate court hdd “that the emergency family provison of a
protective order is nulified upon the parties reconciliaion.” Torboli, 127 Md. App. a 676,

736 A.2d at 406.

4 The latter question is not the one which the petitioner posed. Asframed by the
petitioner, the intermediate appellate court was asked to decide:

“Did the Court er as a matter of law by finding reconciliation of the parties
nullified the emergency family mantenance provisons of a protective order
under the domedtic violence statute contrary to the provisons of Section 4-507
(@ of the Family Law Article, where there was no modification or rescisson of
the subject protective order during the term of that order?’

The Court of Specia Appedss rephrased the issue as follows:

“Did the circuit court err in holding that a reconciliation between the parties
nullified family mantenance payments under Md. Code (1984, 1999 Repl.
Vol.), Section 4-507 (d) (8) of the Family Law Article?’

Dissatisfied with this formulation of the issue, the petitioner argues that it effectively
deprived her of her right to apped because that formulation alowed the Court of Specia
Appedsto “avoid the legidative mandate of Section 4-507 (a) of the Family Law Article”
Given our disposition of this case, we do not address that issue.
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The petitioner does not chdlenge on this gpped the sufficiency of the evidence to
establish that the parties reconciled during the term of the protective order.® Nor does she
contend that reconciligtion of the parties does not, or can never, affect a protective order or
the emergency family maintenance provison of such order. Indeed, the petitioner makes clear,
in her reply brief, that she “is not contending that reconciliation cannot be a proper basis for
modification or rescisson by the issuing court, during the term of the protective order, and

after requisite notice and a hearing.”® Instead, she limits the focus

5 In her reply brief, the petitioner Sates:

“Appdlat [the petitioner] asserts the Circuit Court’'s concluson that a
reconciliation had taken place between the parties is not properly before this
Court.  Although this issue was the subject of two questions presented by
Appdlant in Torboli v. Torbali, 127 Md. App. 666, 736 A.2d 400 (1999), that
issue was not raised by Appelant in her brief in this apped nor in her petition
for writ of certiorari. Appellant has abandoned that clam of error. Appellee has
never filed a cross appeal nor did he respond to the petition for writ of
cettiorari.  Further, Appellant contends that issue is not necessary to the
determination of other issues properly on apped.”

® Responding to severa of the arguments advanced by the respondent in which he
characterized her position on the impact of the parties' reconciliation on a protective order
or any of its provisons, the petitioner said the following in her reply brief:

“Appdlat [the petitioner] does not mantan that the applicable section
precludes any finding that reconciliation of the paries could affect the family
maintenance provisons of a protective order. What Appellant does maintain,
rather, is that pursuant to the applicable section, the issuing court may modify
or rescind the protective order during the term of the order after required notice
and ahearing.”

“Appdlat . . . makes no such contention [that the statute was violated because
it does not expressly permit protective orders, and their provisons, to be

6



of her appea largely to the question of the applicability of 8§ 4-507 (@) (1) to the facts of this
case and whether that section prescribes the exdusve method for modifying or rescinding a
protective order and even contesting its enforceability. Therefore, the petitioner argues that,
as a mater of law, it is error for a trid court, in clear disregard of § 4-507 (a) (1), to find that
reconciliation of the paties nullifies the emergency family mantenance provisons of a

protective order, where there has been no modification or rescisson of the protective order

modified by a court finding that the parties have reconciled] but explains her
contention is that the terms of the applicable statute permit modification or
rescisson of a protective order by the issuing court during the term of that
order.”

“Appdlat . . . does not so contend [that a clear expression of the Genera
Assmbly is necessary in order that reconcilistion be a bass for modifying a
protective order or any of its provisons but explans tha reconciliation of the
paties may well be the bass for an issuing court to modify or rescind a
protective order during the term of that order. No such modification or
rescission took place here.”

“While Appelant concedes that acts of the parties in a domestic violence
proceeding may affect the protective order or its provisons, those acts can not
render the protective order or its provisons nugatory. Rather, by the dictates
of Subsection 4-507 (a) the court may modify or rescind the protective order
or its providons by usng the acts of the parties as a bads for the modification
or rescisson. However, the power of the issuing court to modify or rescind its
protective order and providons is limited to occurring during the term of the
order and after the requiste notice and hearing. The actions of the parties can
be used as a bags or reason for the issuing court to modify, rescind or nullify
the protective order and its provisons, but the parties can not, themseves,
nullify the protective order [or] its provisons.”
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during the term of the protective order. Central, and critical, to this argument is the notion
that, by enacting 8 4-507 (a) (1), the Generd Assambly provided the only method by which
protective orders could be modified or rescinded - it must be done by the court that issued the
protective order, during the term tha the protective order is in effect and after notice to dl
affected digible persons and the respondent, and a hearing. It is dso of dgnificance to the
petitioner that the General assembly did not include “reconciliation of the parties’ as a bass
for the modification, rescisson or nullification of protective orders.
Thus, the petitioner asserts:

“Application of Section 4-507 (@) to the facts of the subject case requires a
gmple dispostion.  The protective order here had a term from June 22, 1995
to January 8, 1996. The record of proceedings of this case do not show request,
hearing or order modifying or rescinding the subject protective order during the
term of that order. Therefore, the provisons of the protective order, including
the provison for emergency family mantenance remain intact and can not be
modified or rescinded where no attempt to do so took place during the term of
theorder. . ..

“Section 4-507 (a) set up a datutory barrier to modification or rescission of a
protective order and its provisons after its term. In June, 1998, over two years
after the term of the subject protective order, the Circuit Court ‘nullified’ this
protective order due to acts of the parties that the Circuit Court determined in
June, 1998, to amount to reconciliation. By creating a method for nullifying or
rescinding this protective order not provided by the legidature in Section 4-507
(@ the Circuit Court was operating contrary to the clear provisons of Section
4-507 (a) by permitting the parties, rather than a court, to effectively rescind the
protective order.”

Alternaively, the petitioner submits that, even if 8§ 4-507 () (1) does not prescribe
when a modification or rescisson of a protective order mugt occur, it clearly prescribes by

whom the modification or rescisson must be made: by the court that issued the protective



order and “not by acts of parties amounting to reconciliation.” In that regard, she seeks to draw
a didinction between Thomas and the case sub judice, pointing to this Court’'s discussion in
that case of the higory of the award of aimony, clearly indicating that dimony is separadle
from a divorce decree in which dimony is awarded. By way of contrast, the petitioner points
out that emergency family maintenance does not, and indeed cannot, exig apat from the
protective order. Also sgnificant to the petitioner is the fact that Thomas did not hald that the
parties reconciliaion nullified or rescinded the divorce decree, only the aimony award, and
that § 7-102 (d)’ of the Family Law Article permits the court that granted the a mensa divorce
to revoke it. She observes, as to the latter: “Clearly, revoking an a mensa divorce decree can
only be done exdudvey by a court. Appelant notes the smilarity in the form of that language
to Section 4-507 (@) agpplicable here in terms of by whom a protective order can be modified
or rescinded.”

The petitioner’s focus then is not on the sufficdency of the facts to establish that the
parties did indeed reconcile or even on whether ther reconciliation could, or did, have any
effect on the question whether to modify or rescind the protective order or any of its
provisons, as we have seen, none of those questions concerns her. In fact, as we aso have
seen, the petitioner concedes that the sufficiency of the evidence of reconciligtion is not an

issue on this apped and that the parties reconciliation may affect the protective order and may

" That section provides.

“The court that granted a decree of limited divorce may revoke the decree at
any time on the joint application of the parties.”

9



even be a bags for its modification or rescisson, so long as it is offered as such during the
term of the protective order and is found by the issuing court to have occurred.® Her argument
is directed, rather, to the timing of the modification or rescisson of the order - it must occur
during the term of the order - and by whom the modification or rescisson can be made - only
the court that issued the order may modify or rescind it. It is also of some sgnificance that,
to the petitioner, a modification or rescisson of the order occurs any time there are acts that,
if proven, would render the order unenforcesble. To the petitioner, in short, unless the
protective order or its provisons are modified or rescinded, by the issuing court, prior to the
expiraion of its tem,® matters inconsstent with the order’s viability or enforcedbility ether
areirrdlevant or are not properly raised to defeat enforcement.

Section 4-507, as relevant, provides:

“(@ Modification or rescisson of orders generdly. - (1) The court that issued

the protective order may modify or rescind the protective order during the term

of the protective order after:

“() gving notice to dl affected persons dighble for rdief and the respondent;
and

“(ii) ahearing.”

Applicdble to the modification or rescisson of protective orders, by its terms, as the

8 The reconciliation must, of course, be bonafide; aforced “reconciliation,” one that
is not voluntary or is made necessary by the actions of one of the parties, i.e., by faling to
make the required payments and thus forcing the other to return to the family home to
obtain support, will not suffice. The bona fides of the reconciliation is an dement of the
proof of the reconciliation.

° The petitioner conceded in her reply brief that the modification or rescission could
be the sua sponte act of the court and need not be initiated by any of the parties.
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petitioner mantains, it permits the court issuing the protective order, “during the term of the
protective order,” to modify or rescind it, after notice to the respondent and “al affected
persons digble for rdief,” and a heaing. And, dso as the petitioner contends, the language
of the datute is clear and unambiguous. It is wdl settled that the cardina rule of satutory

congdruction is to ascetan and effectuate legidative intent.t Mayor and City Council of

Bdtimore v. Chase, 360 Md. 121, 128, 756 A.2d 987, 991 (2000); Chesapeake and Potomac

Telephone Co. of Maryland v. Director of Finance for Mayor and City Council of Batimore,

343 Md. 567, 578-79, 683 A.2d 512, 517-18 (1996) and cases cited therein. To that end, “we
begin our inquiry with the words of the statute and, ordinarily, when the words of the statute
are cler and unambiguous, according to thar commonly understood meaning, we end our

inquiry there also.” Qaks v. Connars, 339 Md. 24, 35, 660 A.2d 423, 429 (1995). Thus, the

petitioner is correct, modification or rescisson of a protective order mugt occur, by the court
that issued it, during the term of the order and after notice and a hearing.

But this is not an action to modify or rescind the protective order. It is, instead, an
action to enforce provisons of an expired protective order. There is a difference between an
action to modify or rescind a protective order and one to enforce a protective order that has
not been modified or rescinded, and is no longer capable of being modified or rescinded. That
neither the respondent nor the Court of Specid Appeds argues the digtinction does not make
the digtinction any less red. See Blitz v. Beth Isaac Adas Israel Congregation, 352 Md. 31, 33,
720 A.2d 912, 913 (1998) (noting that after rabbi sought confirmation and enforcement of

arbitration award, attorney fees, and sanctions, Synagogue petitioned to modify or vacate
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award). Nor does the fact that the same evidence, depending on the context, can serve both
pUrpOSes.

The petitioner concedes that the reconciliation of the parties may be the bass for the
modification of the protective order during the term of the order. Presumably, that is because
of the impact of the reconciliation on the need for the protective order or, in this case, the
emergency family mantenance provison of that order. The effect of a reconciliation is the
same whether reflected in a modified order or not. When reconciliation is not the bass of a
modified order, during the term of the order, proof of the reconciliation during the term of the
order, and thus its effect on the protective order at that time, nevertheless may be offered by
the respondent as a defense.

The peitioner is seeking to enforce the emergency family mantenance provisons of
a protective order that has expired;, she certainly does not want to modify or rescind the
protective order. Nor is the respondent asking the court to modify or rescind the protective
order. Ingtead he is interested only in defending againgt the enforcement of the order. In that
regard, there need not be a modification of the order for there to be a successful defense, only
the establishment of a reason for the court not to allow enforcement.

To the petitioner, there is no difference between a defense offered to defeat
enforcement of a protective order and any attempt to modify or rescind it. In other words,
once the term of the protective order has expired, without being modified or rescinded as the
datute requires, she beieves that enforcement mugt follow inexorably; there smply is no

defense. We do not agree that is correct.
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We hald that, while § 4-507 (&) (1) prescribes the method by which a protective order
may be modified or rescinded, by whom and when, it does not address an enforcement action
and it does not preclude the offer of a defense to such action, even if that defense consists of
evidence that, had it been offered during the term of the protective order, would have been a

bags for its modification or rescisson.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED, WITH COSTS.
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