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We issued certiorari to the Court of Special Appeals, after
its unreported decision in this notor vehicle tort action, to
review that court's application of the presunption that the operator
of a notor vehicle is the agent, servant or enployee of its owner
and is acting within the scope of such enploynent. |In holding that
t he presunption had not been rebutted, the internedi ate appellate
court relied heavily on the presunption of permssive use,
articulated in State Farm Mut. Auto. Ins. Co. v. Martin Marietta
Corp., 105 Md. App. 1, 657 A 2d 1183, cert. granted, 340 Md. 268,
666 A 2d 144 (1995), cert. dismssed, = M. _  ,  A2d __
(1996) [No. 91, Septenber Term 1995, dismssed July 24, 1996]. In
the instant case we agree with the owner's argunent that the
presunmption of agency was conclusively negated, and we shall
reverse

The facts relevant to agency involve three individuals: the
petitioner, Kathryn C. Toscano (Toscano); John Edward Farner
(Farmer); and Charles David Breedl ove (Breedlove). Toscano was the
owner, but not an occupant of, a Ford Thunderbird aut onobil e when
it was involved in the subject accident. Farner and Breedl ove were
in the Thunderbird at the tine of the accident. The latter was
licensed to operate a notor vehicle but the former was not. Wen
t he accident occurred one or the other was driving, but just which
one was the driver was not resolved by a fact-finding in the trial

court.
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At the tinme of the accident, Cctober 29, 1987, Toscano resided
in Wal dorf, Maryland, and she was enployed full tinme in Cinton
Mar yl and. Separated or divorced from her husband, Toscano had
custody of her two young children who were tended to by a live-in
nanny.

Breedl ove in Cctober 1987 was Toscano's gentleman friend. He
had been married and divorced. Perhaps five nights a nonth he
spent the night at Toscano's honme. |In Novenber 1987 he noved into
Toscano's hone, and the couple later had a child. They separated
in July 1990.

Farmer was fifteen years old at the tinme of the accident. He
never knew his father. H's nother resided sonewhere in the
Al exandria, Virginia area where Farner was enrolled in public
school. H's nother seens to have let the child fend for hinself
with the result that, in the sumer and fall of 1987, he was on
sonme form of probation in Northern Virginia.

Toscano first encountered Farmer in July 1987. He was wor ki ng
in the kitchen of a night club in the Georgetown section of
Washi ngton, D.C. where Breedl ove was al so enpl oyed. Toscano took
the youth to her heart and to her honme. She fed himand bought him
clothes. She drove himto school and picked himup after school.
She di scussed his problens with his probation officer and with the
gui dance counselor at his school. She sought Farner's nother's

consent for Toscano to be recognized legally as his foster nother,
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but the birth nother would not consent. Toscano considered herself
to be the de facto foster nother of Farner.

The accident occurred when Toscano's Thunderbird struck a
pedestrian, the respondent, Hope Spriggs (Spriggs), while she was
crossing Maryland Route 210 in Prince George's County. In July 1990
Spriggs filed a nulti-count conpl ai nt agai nst Toscano, Farner, and
by amendnent to the conplaint, Breedlove. Uncertain as to which
occupant was the operator, Spriggs pled, alternatively, counts of
negl i gence agai nst each occupant, counts of negligent supervision
and negligent entrustnent against Toscano as to each occupant, and
counts of respondeat superior liability against Toscano predicated
on each occupant's being her agent. Judgnent in favor of Spriggs
was entered against Farnmer and Breedlove, both of whom had
defaul ted. Danages were awarded, based on the proof produced at
the trial of Toscano. Neither Farner nor Breedlove testified at
trial. As part of her case, the plaintiff read into evidence
portions of the deposition of Toscano who denied that either
Breedl ove or Farner had her perm ssion or was her agent. At the
close of the plaintiff's case the trial court granted a notion for
judgnent in favor of Toscano on all counts agai nst her.

There were cross-appeals to the Court of Special Appeals.
Spriggs argued that there was sufficient evidence of negligent
entrustnent to Breedlove, but Spriggs did not question on appeal

the ruling in favor of Toscano on all eged negligent entrustnent to
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Farmer. Spriggs also challenged judgnment for Toscano on the agency
issue, but she factually limted that argunment to agency on
Breedl ove's part. She argued that "Toscano's assertion that she did
not ever allow David Breedl ove to use her car did not destroy the
presunption of agency .... Such assertion was neither
uncontradi cted nor conclusive ...." Court of Special Appeals No.
1313, Septenber Term 1994, Appellant's Brief at 17. In the Court
of Speci al Appeal s Toscano, by cross-appeal, presented, inter alia,
the issue of trial court error in admtting hearsay testinony that
Breedl ove was the driver

The Court of Special Appeals affirmed the trial court as to
negl i gent entrustnent, but reversed on agency. On the claim of
negligent entrustnent the internedi ate appellate court concl uded
t hat Breedl ove's driving record and the evidence of Toscano's notice
of that record were insufficient to support the claim Wth
respect to agency, Toscano had argued that "[t]he only testinony at
trial was that at the tinme the accident occurred, M. Breedl ove and
M. Farmer were proceeding to M. Farmer's workplace to take M.
Farnmer to work." Court of Special Appeals No. 1313, Septenber
Term 1994, Appellee/ Cross-Appellant's Brief at 10. The Court of
Speci al Appeals did not directly address that argunent. That court
consi dered Toscano to have contended that "her denial that she had

gi ven anyone permssion to drive the vehicle was so convincing that
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t he presunption of agency had been rebutted as a natter of |law "
The court found no nerit in that contention.

In addition, the appellate opinion speaks of an "accident
caused by the negligence of ... Breedlove," and says that "[a]t the
time of the accident, Breedl ove was driving an autonobile owned by

Toscano." In the concl udi ng paragraph of the opinion the court
stated: "It may well be that, on remand, the jury will concl ude
t hat Breedl ove was neither an agent nor a perm ssive user."

We granted Toscano's petition for the wit of certiorari. It
raises two issues: (1) whether the presunption of agency was
concl usively rebutted, and (2) whether the Court of Special Appeals
could decide the identity of the driver of the Toscano vehicle.
Spriggs did not file any cross-petition for certiorari
Consequently, the holding of the Court of Special Appeals affirmng
deni al of the claimof negligent entrustnent to Breedlove is final.

I

"Mere ownership of a car does not inpose liability for

injuries caused in the driving of it. Liability, when it

exists, is not for the car, but only for the act or

om ssion of the person driving. And when the owner has

not hinself been the negligent cause of an injury, he can

be held liable vicariously only when the negligence has

been that of his servant engaged in his affairs. He is

not even liable for the negligence of his general

servant, his chauffeur, for instance, unless at the tine

t he servant has been conducting the owner's affairs.”

Schnei der v. Schneider, 160 Mi. 18, 20-21, 152 A 498, 499 (1930).

There is a presunption that the operator of a notor vehicle is

the agent of the ower. It was first recognized by this Court in
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Vonder horst Brewing Co. v. Anrhine, 98 M. 406, 56 A. 833 (1904),
a case involving an intersectional collision between the plaintiff's
hor se-drawn bread wagon and the defendant's horse-drawn beer barrel
wagon. Chief Judge McSherry, witing for the Court, relied in part
upon Joyce v. Capel & Slaughter, 8 Car. & Pay. 370 (1838), a nisi
prius decision involving a collision between a boat and a barge on
the Thanmes River. |In Joyce, regulations of the Waternen's Conpany
required identifying nunbers to be affixed to barges. | d. I n
answer to the defendant's argunent that there was no proof that the
person steering the barge was a servant of the defendant, the trial
judge ruled that it was the defendant's obligation to show that the
barge had been hired out. 1d. at 370-71

Maryl and appellate courts have applied the presunption of
agency in nunerous cases. E.g., Campfield v. Crowher, 252 M. 88,
249 A 2d 168 (1969); WIllianms v. Weeler, 252 Ml. 75, 249 A 2d 104
(1969); Martin Furniture Corp. v. Yost, 247 M. 42, 230 A 2d 338
(1967); House v. Jerosimch, 246 M. 747, 230 A 2d 282 (1967);
Phillips v. Cook, 239 Md. 215, 210 A 2d 743 (1965); State ex rel.
Shipley v. Walker, 230 M. 133, 186 A 2d 472 (1962); Hoerr v.
Hanl i ne, 219 Md. 413, 149 A 2d 378 (1959); Gier v. Rosenberg, 213
Md. 248, 131 A 2d 737 (1957); Fowser Fast Freight v. Simont, 196
Md. 584, 78 A .2d 178 (1951); Brown v. Bendix Aviation Corp., 187

Md. 613, 51 A 2d 292 (1947); Erdman v. Horkheinmer & Co., 169 M.
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204, 181 A. 221 (1935); Mackey v. Dorsey, 104 M. App. 250, 655
A 2d 1333 (1995).1

There is also a presunption that a non-owner-operator of a
notor vehicle operates it with the perm ssion of the owner. State
Farm 105 Md. App. at 8-9, 657 A 2d at 1186-87. A presunption of
permssive use is inplied in the presunption of agency. I1d. at 11,
657 A.2d at 1188.

A presunption of perm ssive use, as consistent wth Maryl and
| aw, was applied in Royal Indem Co. v. Wngate, 353 F. Supp. 1002
(D. M.), aff'd., 487 F.2d 1398 (4th CGr. 1973). An autonobile
rental conpany had |eased a vehicle on short term to WMboney.
W ngate, 353 F. Supp. at 1003. Wngate was operating the |eased
vehicle when it collided with the tort plaintiff. 1d. The |essor's
i nsurer disclained coverage for Wngate because the ommi bus cl ause
inits policy required an insured to operate with the perm ssion of
the |l essor, but the lease had |imted operation of the vehicle to
Mooney. 1d. Neither Money nor Wngate testified. The court read
21 J. Appleman, Insurance Law & Practice 8§ 12274 (1962) as
recogni zing a presunption of permssive use. 353 F. Supp. at 1004.

The court concluded that "[s]uch a presunption would seemem nently

W recogni ze that, arguably, there are inconsistenci es anong
the above-cited opinions. No party to the instant case, however,
has asked us to reexamne the scope or application of the
presunpti on of agency.
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reasonable, and this court is not prepared to say that it would be
rejected by the Court of Appeals of Maryland." Id.

QO her states, as a matter of their common |aw, recognize a
presunpti on of perm ssive use. See, e.g., Hlle v. Safeco Ins.
Co., 25 Ariz. App. 353, 543 P.2d 474 (1975); Alred v. Jones, 189
So. 2d 226 (Fla. 1966); Van Zwol v. Branon, 440 N.W2d 589 (Ilowa
1989); State Farm Mut. Auto. Ins. Co. v. Hugee, 32 F. Supp. 665
(EED.S.C), affd, 115 F. 2d 298 (4th G r. 1940); Anerican Fidelity
Co. v. North British & Mercantile Ins. Co., 124 Vt. 271, 204 A 2d
110 (1964) .2

Toscano's liability to Spriggs involves only the presunption
of agency. In the instant matter that presunption has been
rebutted under the facts, which we review bel ow

Toscano testified via deposition in the plaintiff's case that,
fromthe day after she purchased the Thunderbird, no one but she
drove it. This evidence was contradicted by the nanny and by a
nei ghbor in Wal dorf who gave evidence of instances when Breedl ove

was driving the Thunderbird, unacconpani ed by Toscano.

2A nunmber of other jurisdictions have enacted statutes which
create a presunption of perm ssive use. For cases decided under
such statutes see, e.g., McCellan v. Allstate Ins. Co., 247 A 2d
58 (D.C. 1968); De Bolt v. Dagett, 416 N.W2d 102 (lowa 1987);
Lawence v. Myles, 634 N Y.S 2d 316 (1995) (statute not cited but
nonetheless in effect); CGuerrieri v. Gay, 203 A D 2d 324, 610
N.Y.S. 2d 301 (1994); Snyth v. Pellegrino, 28 A D .2d 537, 279
N. Y. S 2d 694 (1967); Aetna Casualty & Sur. Co. v. Lunbernen's Mit.
Casualty Co., 11 N.C. App. 490, 181 S.E.2d 727 (1971).
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In her deposition Toscano said that on the night of the
accident she canme home from work, put the Thunderbird in the
garage, hung up the key in the house, and went on foot to visit a
nei ghbor approximately one mle away. There was al so evidence
that, customarily, Toscano never walked to visit the neighbor.
After one to two hours Toscano returned hone. Only after she
received a tel ephone call advising of the accident did she realize
that the Thunderbird was mssing. She went to the accident scene.

Spriggs argues that the contradictions of Toscano's testinony
are sufficient to permt the inference that Breedlove had
perm ssion to drive the Thunderbird at the tine of the accident.
This argunent of Spriggs in support of agency fails to distinguish
bet ween perm ssive use and agency. Proof of perm ssive use i s not
t he equi val ent of proof of agency.

In State ex rel. Shipley v. Wal ker, 230 Md. 133, 186 A 2d 472
(1962), the personal injury plaintiff appealed from a judgnent
entered on a directed verdict in favor of the owner of an
aut onobi | e operated at the tine of the accident by the owner's newy
| i censed, sixteen year old stepson. The stepson had been furnished
the vehicle in order to exchange a pair of shoes purchased for him
by his nother. The accident occurred after that task was
acconplished and while the operator was practicing driving in sand
on an unpaved, dead end, private road. ld. at 136, 186 A 2d at

473. This Court affirmed because it was clear that the stepson was
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not the agent or servant of the owner at the tine of the accident.
The presunption of agency had been rebutted and "[t] he nere fact
t hat the owner has given permssion to the driver to use his car is
not enough to make himliable." 1d. at 137, 186 A 2d at 473-74.
See also Pollock v. Watts, 142 M. 403, 121 A 238 (1923).

The plaintiff also introduced through Toscano's deposition

W t hout objection by Toscano, Farner's statenent to Toscano that he
and Breedl ove, at the tine of the accident, were in a hurry to get
Farmer to work at the club in Georgetown. Through Toscano's
deposition and w thout objection from Toscano, the plaintiff also
read into evidence Toscano's testinony that Farner told her that
Breedl ove's truck, in which he had conme to Wal dorf, had overheated
and that Breedl ove had said, "'Let's take her car and get you to
wor k. " | nasnmuch as neither Breedlove nor Farmer testified
directly, either in person or by deposition, the above-quoted
evidence was the only proof describing the purpose of the
autonmobile trip in the Thunder bird.

Whet her Breedl ove or Farnmer was driving at the time of the

accident is immuaterial, inasmuch as the uncontradicted purpose of
the trip was not for the benefit of Toscano. It was for the
benefit of Farnmer. Spriggs submts that driving Farmer to work

benefits Toscano, but this Court does not recognize, even in the
relationship of a birth parent and child, the so-called "famly

purpose doctrine.” WIlians v. Weeler, 252 Ml. at 81-82, 249 A 2d
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at 108; Tal bott v. Gegenheiner, 245 M. 186, 189, 225 A 2d 462, 464
(1967); Slutter v. Homer, 244 M. 131, 140, 223 A 2d 141, 145
(1966); Schneider v. Schneider, 160 M. at 21, 152 A at 499
Baitary v. Smth, 140 M. 437, 439, 116 A 651, 652 (1922);
Pol lock v. Watts, 142 MJ. at 406, 121 A at 239; Mers v. Shipley,
140 Mmd. 380, 392, 116 A 645, 650 (1922). See also Witel ock v.
Dennis, 139 Md. 557, 116 A 68 (1921).

There are a nunber of cases in our reports in which the use of
t he owner's vehicle uncontrovertedly was, or could be found to be,
used with the permssion of the owner, but in whhich the
uncontradi cted evi dence of the purpose of that permtted use, as a
matter of law, rebutted the presunption that the operator was the
agent of the owner. Illustrative is Tregellas v. Arerican G| Co.
231 Md. 95, 188 A 2d 691 (1963). There the vehicle was owned by
the defendant-enployer and operated wth permssion by its
sal esman- enpl oyee, but the accident occurred on a weekend when the
sal esman was on a trip to visit his parents. 1d. at 98, 188 A 2d
at 692. There was no contradictory evidence as to the trip's
purpose, so that the presunption of agency was rebutted as a matter
of law. 1d. at 104, 188 A 2d at 695-96. See also Butt v. Smth,
148 wd. 340, 129 A 352 (1925) (holding that the presence of the
enpl oyer's products in the enployer's truck being operated by the
enpl oyee on a Sunday while not on conpany business did not create

a jury issue wth respect to agency).



-12-

A directed verdict in favor of the owner of a vehicle was
affirmed in MIller v. Shegogue, 221 M. 292, 157 A 2d 272 (1960),
where the owner had left the vehicle with an i ndependent garagenman
who was test driving the vehicle when the accident occurred. The
same result was reached where the owner left the vehicle with the
i ndependent garagenman so that the latter could sell it on the
owner's behalf. See Bell v. State ex rel. Tondi, 153 Ml. 333, 138
A 227 (1927).

The presunption of agency was al so conclusively rebutted where
t he owner's enpl oyee was involved in an accident while driving the
owner's truck, but it was uncontradicted that the enployee was
proceeding to his honme froma farewell party honoring one of the
enpl oyer's managers. Wells v. Hecht Bros. & Co., 155 Md. 618, 142
A. 258 (1928).

Here, the plaintiff's own evidence furnished the only
expl anation of the purpose of the trip. It was not for the benefit
of Toscano, and there is no inference to the contrary. The
presunpti on of agency was concl usively rebutted.

[

The second issue presented by Toscano's petition conplains
about the factual assunption or conclusion in the opinion of the
Court of Special Appeals that Breedl ove was the negligent driver.
As explained in Part |, resolution of that factual issue is not

required to decide the instant case. Toscano's concern (i.e.,
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Toscano's insurer's concern) anticipates a claim by Spriggs that
Breedl ove was a perm ssive user who was covered for danages awar ded
in this case under the omi bus cl ause of Toscano's i nsurance poli cy.
It may be that Toscano's insurer considers that its |ikelihood of
being able to rebut the presunption of perm ssive use would be
greater if it can be established that Farnmer was the negligent
driver, and that the insurer is concerned that the tactic wll
encounter an argunment to the contrary based on the way in which the
Court of Special Appeals wote its opinion.
It is clear that Toscano's second issue is premature.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS REVERSED | N PART. CASE

REMANDED TO THAT COURT FOR THE ENTRY

OF A JUDGVENT AFFI RM NG THE JUDGVENT

O THE CRCUT COURT FOR PRI NCE

GEORGES COUNTY.  QCOSTS IN TH S COURT

AND IN THE COURT OF SPECI AL APPEALS

TO BE PAID BY THE RESPONDENT, HOPE

SPRI GGS.



