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Antoi ne Travers, a forner nenber of the Baltinore Gty Police
Departnent (the Departnent), was charged with violating various
rul es and regul ations promul gated by the Departnent. The Police
Conm ssioner, in accordance with a hearing board's finding of guilt
as to all charges and reconmendation of termnation, issued a final
order termnating M. Travers's enploynent with the Departnent.
The Circuit Court for Baltinmore Cty affirmed the Departnent's
final order. M. Travers appeals his termnation to this court
contending (1) procedural violations and (2) that sone of the
board's findings were not supported by sufficient evidence.
Because we conclude that the board's findings as to two of the
specifications supporting the charges against appellant were not
supported by substantial evidence, we nust vacate the judgnent of
the circuit court and instruct it to remand this case to the
Departnment to reconsider what action it shall take against

appellant in |ight of our decision.

| SSUES

Appel l ant presents the foll ow ng i ssues, rephrased by us as:

1. Whether the board commtted | egal error by
admtting the hearsay testinony of Lieutenant
Janes Henderson and Oficer John Moore
concerning appellant's all eged assault on M.
El i zabet h Nel son.

2. VWhether the decision of the board was



supported by sufficient evidence.

EACTS
As a result of an off-duty incident occurring on 23 Cctober
1994, the Baltinore City Police Departnent, on 14 August 1995
charged appellant with various violations of Departnental Rules and
Regul ati ons. W have excerpted the Departnent's chargi ng docunent
as foll ows:
CHARGE 1

Violation of Rule 1, Section 13

Section 13: No nmenber of the departnent shall at any tine
be insubordinate or disrespectful to a
superi or.

Speci fication: On or about [23 October 1994], Police Oficer
Ant oi ne Travers was i nsubor di nat e and

di srespectful to superior officers when he
failed to | eave the apartnent of Ms. Elizabeth
Nel son as directed by Lieutenant Janmes. T
Hender son

CHARGE 2
Violation of Rule 1, Section 14

Section 14: No nenber of the department shall wllfully
di sobey any |awful command or order, either
verbal or witten, of any superior or other
menber designated to command.

Specification 1: On or about [23 October 1994], Police Oficer
Ant oi ne Travers di sobeyed a | awful comrmand or
order from Lieutenant Janes T. Henderson to
| eave the apartnment of Ms. Elizabeth Nel son.



Specification 2:

On or about [12 January 1995], Police Oficer
Ant oi ne Travers di sobeyed a | awful comrmand or
order from Major Barry Powel | to appear at the
offices of the Internal |nvestigation Division
on [25 January 1995].

CHARGE 3

Violation of Rule 1, Section 18.

Section 18:

Speci fication:

No menber of t he depart nment shal
intentionally violate any Federal or State | aw
or City ordinance.

On or about [23 October 1994], Police Oficer

Antoi ne Travers assaulted and battered Ms.
El i zabet h Nel son.

CHARGE 4

Violation of Rule 1, Section Conduct

Rul e 1, Conduct:

Specification 1:

Specification 2:

Any breach of the peace . . . or any conduct
on the part of any nenber of the departnent,

: which tends to underm ne the good order,
efficiency or discipline of the departnent, or
which reflects discredit upon the departnent
or any nenber thereof, or which is prejudicial
to the efficiency and discipline of the
departnent, even though these offenses may not
be specifically enunerated or |aid down, shal
be consi dered conduct unbecom ng a nenber of
the Baltinore Police Departnment, and subject
to disciplinary action by the Pol i ce
Comm ssi oner.

On or about [23 October 1994], Police Oficer
Ant oi ne Travers was i nsubor di nat e and
di srespectful to superior officers when he
failed to | eave the apartnent of Ms. Elizabeth
Nel son as directed by Lieutenant Janes T.
Hender son

On or about [23 COctober 1994], Police Oficer
Travers di sobeyed a |awful command or order



from Lieutenant Janes T. Henderson to |eave
the apartnment of Ms. Elizabeth Nel son.

Specification 3: On or about [12 January 1995], Police Oficer
Ant oi ne Travers di sobeyed a | awful comrmand or
order from Major Barry Powel | to appear at the
offices of the Internal |nvestigation Division
on [25 January 1995].

Specification 4: On or about [23 October 1994], Police Oficer
Antoine Travers assaulted and battered M.
El i zabet h Nel son.

A Departnental Trial Board hearing was conducted on 4 Decenber
1995 to adjudicate those charges. W have excerpted the rel evant
portions of the board' s Finding[s] of Fact that accurately
summari zed those proceedi ngs.

O ficer [John] Moore testified that on [23 October 1994] at
0351 hours he . . . responded to 2433 Branbl eton Road, Apt. 3D
. . . . Oficer More was called . . . to take an assault
report fromMs. Elizabeth Nelson . . . . M. Nelson reports
she returned to her home . . . to find the door |ocked and a
chain on the door. 1In an attenpt to get the attention of her
boyfriend, Oficer Travers, who was inside, M. Nelson rang
the Dbuzzer, knocked on the door and set off Oficer
Travers'[s] auto alarm After getting no response at the
door, Ms. Nelson squeezed into the apartnent. She found
Oficer Travers in the bedroom After a brief pushing
encounter, M. Nelson called Oficer Travers'[s] sister and
was advised by her not to say anything to Oficer Travers.
Ms. Nel son reports she laid down in bed at which time Oficer
Travers grabbed her by the neck, threw her against a wall, and
sl apped her twice. M. Nelson reports she scratched O ficer
Travers on the arm after being slapped. O ficer Moore
testified Ms. Nelson did not require nmedical attention and he
did observe her face was "puffy"

Li eutenant Janmes T. Henderson . . . testified. [He] reports
he responded to the scene of a donmestic assault at the request
of Sergeant |[Reginald] Hendrix. Li eutenant Hender son

testified that upon his arrival, he found the foll ow ng people
present: M. Nelson, her nother, Oficer Travers, Sergeant
Hendrix, Oficer Mwore and Oficer Byron Carter. After
speaking with Sergeant Hendrix and seeing a rent receipt in
Ms. Nelson's nane, Lieutenant Henderson observed redness on

4



Ms. Nelson's neck and a puffy face. Li eut enant Hender son
advised Oficer Travers to | eave the apartnent. Wen Oficer
Travers refused, Lieutenant Henderson inforned Oficer Travers
of his need to keep his job . . . . Again, Oficer Travers
ref used. Li eut enant Henderson then told O ficer Travers he
would be arrested if he did not |eave. Concerned for M.
Nel son's safety, O ficer Travers was arrested when he refused
to |l eave. Lieutenant Henderson testified he never "ordered"
Oficer Travers to | eave, but made it clear he should | eave.
Under re-direct exam nation, Lieutenant Henderson testified it
was possi ble both Ms. Nelson and Oficer Travers were both the
| egal occupants; however, he did not want Ms. Nelson to | eave.
Li eutenant Henderson also described Oficer Travers as

ant agoni stic and [u] ncooperative. |In response to a question
from the Board, Lieutenant Henderson testified the only
evidence that O ficer Travers lived there . . . were several

bags of clothing on the floor.

The Departnent called Major Barry Powell, C1.B [Crimnal
| nvestigations Bureau], to testify. [He] testified that in
January, 1995 . . . Oficer Travers was assigned to his
command. He further testified that on [12 January 1995] he
personally ordered Oficer Travers to appear at |.1.D
[Internal Investigations Division] on 25 January 1995 to
provide a statement . . . . Under [cross-] exam nation, Mjor
Powel | testified that Oficer Travers nmay have been on Medi cal
Leave on [25 January 1995]; however, he would still be
obligated to respond to I.1.D. if he was anbulatory. Major
Powell also cited the officer's responsibility to notify
l.1.D. if he [could not] attend.

* * %

: Oficer Travers was called to testify and stated he had
been on stress nedical |eave since 24 January 1995. He
testified this was caused by his "inmedi ate" transfer to the
Central District which occurred on [23 January 1995]. O ficer
Travers testified that on [23 Cctober 1994] he resided at 2433
Branbl eton Road, Apt. 3D and had lived there since February
1994. He also stated his property was there. Oficer Travers
testified that on 23 Cctober 1994 at 0330 hours he was hone in
bed. He was awakened when Ms. Nelson canme into the bedroom
and assaulted him Oficer Travers testified he pushed her
of f and held her at bay, but he denied choking her. Oficer
Travers testified that when police arrived, he obeyed when
told by the sergeant and later by the lieutenant to "shut up
and sit down". He testified that Lieutenant Henderson never
told him to |leave the apartnment and that he was never
di srespectful to the [L]ieutenant or any other Oficer.
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O ficer Travers also testified that after his arrest, he filed
an assault report against M. Nelson but never pursued
char ges. O ficer Travers testified that the crimnal case
agai nst hi mwas dism ssed, but |ater acknow edged that a nolle
prosequi had, in fact, been entered in the case . . . .
O ficer Travers testified that on [24 January 1995] at 0650
hours he called the Central District and reported on "stress
medical" to Oficer Barnes . . . . He also testified that he
did not have to report to I.l1.D. on 25 January 1995 because he
was on nedical |leave and that it was not his responsibility to
notify themof his inability to report.

: Oficer Travers testified . . . that "everything I own"
was in the apartnent that night . . . . Oficer Travers
testified that he did speak wwth Ms. Nel son before the first
Disciplinary Hearing on [12 October 1995], but he denied
threatening her if she testified. Oficer Travers reluctantly
acknow edged that Lieutenant Henderson was his superior and
testified the only thing he, Lieutenant Henderson, asked him
on the scene of the donmestic assault was, "Do you have a pl ace
to go?" Oficer Travers also testified he was upset at the
tinme. He also admtted that he was ordered by Major Powell to
report to I.1.D. on 25 January 1995 and he failed to appear.
There were no other witnesses called by the defense.

* * %

The Board . . . [unaninously] concluded there was sufficient
evidence to sustain a verdict of guilty to each charge and
speci fication.

The departnent submtted Oficer Travers'[s] personnel
j acket/service record to the Board noting it includes the
follow ng prior disciplinary action:

4/ 25/ 90 Trial Board - Quilty Term nation. That
5 Counts M sconduct/ term nation to be

| nsubor di nati on suspended for 12 nonths,

12 nmont hs pr obati on,

severe Letter of

Reprimand noting future
violation is sufficient
cause to ef fectuate
term nati on.

1/ 23/ 89 Negl ect of Duty Severe Letter of
Repri mand, uidance and
Counseling noting that
future transgression wll



result in recommendati on
for term nation

* * %

: The board weighed the severity of the charges, the

testinmony and evidence offered during the hearing, the

mtigation testinony, and Oficer Travers'[s] service record

to include his prior disciplinary record.

Utimately, the board recommended that appellant's enpl oynent
with the Baltinore Cty Police Departnment be term nated. On 18
Decenmber 1995, the Police Conm ssioner approved the board's
recommendati on, and appellant was term nated effective 29 Decenber
1995. Appellant's Petition for Judicial Review resulted in

affirmance by the Crcuit Court for Baltinore City of appellee's

action.

ANALYSI S

We begin our analysis by noting the varied sources of
procedural safeguards upon which appellant is entitled to rely.
First, the requirenents of procedural due process as guaranteed by
t he Fourteenth Anendnent to the Constitution and Article 24 of the
Maryl and Decl aration of R ghts apply to an adm nistrative agency

exercising judicial or quasi-judicial functions. Mryland State

Police v. Zeigler, 330 Mi. 540, 559, 625 A 2d 914 (1993); Board of

Medical Exaniners v. Steward, 203 M. 574, 582, 102 A. 2d 248

(1954). In addition, a police officer confronted with disciplinary



proceedings is entitled to the protections afforded by the
contested case provisions of the Maryland Adm ni strative Procedure
Act (APA), M. Code, State CGov't 8 10-201 et. seq., as well as
t hose of the Law Enforcenment Oficers' Bill of R ghts (LEOBR), M.
Code, art. 27 88 727-734C. Zeigler, 330 Md. at 553, 625 A 2d 914
(1993). See cean Gty v. Johnson, 57 Md. App. 502, 516, 470 A 2d

1308 (1984) (police chief's authority to discharge police officers

nmust be exercised in conformance with LEOBR); Chief, Balto. County

Police Dep't v. Marchsteiner, 55 M. App. 108, 116, 461 A 2d 28

(1983) (LECBR applies when a law enforcenent officer is under
investigation by a law enforcenent agency as a result of a
di sciplinary-type conpl aint | odged against officer). Finally, the
LEOBR provides for judicial review of a final order by the

Baltinmore Gty Police Chief. See MI. Ann. Code, art. 27 § 731.

Appellant's first contention is that, by admtting hearsay
statenments of the alleged victim M. Nelson, through the testinony
of Oficer More and Lieutenant Henderson, the board commtted
| egal error.! Stated differently, appellant contends that the

hearing board allowed M. Nelson's testinony to be given

! This objection only concerns Charge 3, and Charge 4,
Specification 4, the charges involving the alleged assault and
battery of M. Nel son.



vicariously through Oficer More and Li eutenant Henderson w t hout
having her run the gauntlet of cross-exam nation.

A reviewing court may reverse the decision of the Police
Conmm ssioner if such decision results from unlawful procedure or
sonme other error of |aw See Ml. Code, State CGov't § 10-
222(h) (3)(iii)-(iv). Nonet heless, it is well settled that the
procedure followed in admnistrative agencies usually is not as

formal and strict as that of the courts. See Gorin v. Anne Arundel

County, 244 M. 106, 110, 223 A 2d 237 (1966); Standard Gl Co. v.

Measl ey, 147 M. 249, 127 A. 850 (1925). As such, the rules of
evidence are generally relaxed in admnistrative proceedings.

Departnent of Public Safety & Correctional Servs. v. Cole, 342 M.

12, 31, 672 A 2d 1115 (1996); Dickinson-Tidewater, Inc. V.

Supervi sor of Assessnents, 273 M. 245, 253, 329 A 2d 18 (1971).

Stated differently, that which is inadmssible in a judicial
proceeding is not per se inadmssible in an admnistrative

proceeding. Powell v. Maryland Aviation Adnmin., 336 Md. 210, 220,

647 A 2d 437 (1994). It follows, therefore, that hearsay evidence
that is inadmssible in a judicial proceeding is not necessarily

inadm ssible in an adm nistrative proceeding. Maryland Dept. of

Human Resources v. Bo Peep Day Nursery, 317 Md. 573, 595, 565 A 2d

1015, 1025 (1989), cert. denied, 494 U S. 1067 (1990).

These principles are enbodied in the statutory |anguage
conprising the APA and the LEOBR  Section 10-213 of the APA states

in relevant part:



(b) Probative evidence. -- The presiding officer may admt
probative evidence that reasonable and prudent individuals
commonly accept in the conduct of their affairs and give
probative effect to that evidence .

(c) Hearsay. -- Evidence may not be excluded solely on the
basis that it is hearsay.

(1995 Repl. Vol). Under the LEOBR

[ e] vidence which possesses probative val ue conmonly accepted

by reasonabl e and prudent nmen [and wonen] in the conduct of

their affairs shall be adm ssible and shall be given probative
effect. The hearing board conducting the hearing . . . shal
exclude inconpetent[?], irrelevant, immterial, and unduly
repetitions evidence.

Md. Ann. Code, art. 27 8 730(e) (Repl. Vol. 1996).

In drafting the aforenentioned provisions of the APA and
LEOBR, the General Assenbly inplicitly recognized that the forma
rul es of evidence possess far greater utility in jury trials than
an agency hearing before a presumably expert hearing officer. One
adm ni strative | aw schol ar has commented on this inplied purpose as
fol |l ows:

There are three reasons why it nmakes little sense to take the

risk of erroneous exclusion of reliable evidence through
application of highly technical exclusionary rules in the

context of agency adjudications. First, the cost of such
errors is as great in the agency adjudications context as it
is in the trial context -- if the ALJ [Adm nistrative Law

Judge] erroneously excludes reliable evidence the agency nust
either remand for further proceedings or decide the case on
the basis of an inconplete record. Second, the risk of errors

2 At oral argunent before us, appellant expanded on the
argunent in his brief by contending that the Legislature, through
its inclusion of conpetency as a criteria for excluding evidence
in a trial board proceeding, intended to incorporate conmon | aw
evidentiary principles in the protections to be afforded police
under LEOBR As this assertion is bereft of support in the
| egislative history of LEOBR, as conceded by appellant, we find
it wholly lacking in persuasive force.
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of exclusion is greater in the agency adjudication context
than in the context of a jury trial. Third, there are good
reasons to take this risk in the jury trial context that do
not exist in the case of agency adjudications.

Prompt resolution of difficult evidentiary issues

presents even greater challenges and risk to agency ALJs than
to . . . ‘trial judges. To resolve close evidentiary
gquestions, a judge nust focus specifically and with sone care
on the issues in the proceeding and on the relationship
between a proffered item of evidence and those issues, for
most such questions nust be answered by reference to the
purpose for which the evidence can be considered and its
probative val ue when considered for that purpose. Yet, agency
ALJs often have an inconpl ete understanding of the issues at
the tinme they nust rule on the adm ssibility of evidence

ALJ's unlike . . . judges, do not resolve cases subject only
to possible appeal. Rather, they issue initial decisions that
are, for nost pur poses, functionally equival ent to

recommendati ons to agency deci sion makers. Since the ALJ is
not the final decision naker, she often has an i nperfect
under standi ng during the hearing of both the issues the agency
ultimately will consider inportant and the probative val ue the
agency wll attach to various types of evidence wth respect
to those issues.

The decision to take the risk of erroneous exclusion of
evidence in jury trials is based in part on considerations of
necessity that have no analogue in admnistrative
adjudications. In ajury trial, thereis little choice but to
ask trial judges to resolve close evidentiary disputes through
application of conplicated and detail ed exclusionary rules,
and thereby to take that risk that a new trial or of a
decision that is not based on all reliable evidence. |n Dean
Cal abresi's words, juries are "irresponsi ble' decision makers
in the sense that they are not required to explain the basis
for their decisions, including particularly the evidentiary
bases for their findings of fact. Thus, if we want to
preclude juries from basing findings on evidence considered
unreliable by judges, we can do so only by precluding their
exposure to that evidence in the first place.

The considerations are entirely different in agency
adj udi cations. Agencies and ALJs are required to state the
bases for their findings of fact. Their findings are then
subject to judicial review under the substantial evidence
st andar d. If an agency finding is based on wunreliable
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evi dence, the agency's action is reversed. Thus, there is a
mechani sm avail able in agency adjudications independent of
rulings on the admssibility of evidence to insure that agency
findings are based only on reliable evidence.

Richard J. Pierce, Use of the Federal Rules of Evidence in Federal

Agency Adjudications, 39 Admn. L. Rev. 1, 17-19 (1987) (footnotes

omtted). See also, Kenneth C. Davis, Hearsay in Admnistrative

Hearings, 32 Geo. Wash. L. Rev. 689, 693-64 (1962); Kenneth C.

Davis, An Approach to Problens of Evidence in the Adnministrative

Process, 55 Harv. L. Rev. 364, 376 (1942); Arnold Rochvarg, Hearsay

in State Administrative Hearings: The WMaryland Experience and

Suggestions for Change, 21 U Balt. L. Rev. 1 (1991); Note, Hearsay

- Adnissibility before Administrative Boards, 37 Yale L. J. 993,

994 (1927). O course, occasionally, even in nodern admnistrative
process, the adm nistrative hearing body may not be presided over
by a legally-trained ALJ, e.g., the police trial board. Thus, the
rules of evidence in admnistrative proceedings generally are
designed not to be thickets of common |aw branbles requiring a
Juris Doctor guide. They are intended, instead, to be
under st andabl e and readily useabl e by the average citizen.
Nonet hel ess, while adm nistrative agencies are not constrained
by technical rules of evidence, they nmust observe basic rules of
fairness as to the parties appearing before themso as to conport
with the requirenments of procedural due process afforded by the
Fourteenth Anmendnent. See Md. Code Ann., State Gov't § 10-

222(h)(3)(i): Schultz v. Pritts, 291 M. 1, 7, 432 A 2d 1319
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(1981). The Court has remained steadfast in rem nding agencies
that to be admssible in an adjudicative proceeding, hearsay
evi dence nust denonstrate sufficient reliability and probative
value to satisfy the requirenents of procedural due process. See

Departnent of Public Safety & Correctional Servs. v. Cole, 342 M.

12, 32, 672 A 2d 1115 (1996); Mdtor Vehicle Adm n. v. Karwacki, 340

Md. 271, 285, 666 A 2d 511 (1995) (holding that criteria of
reliability is applicable to hearsay evidence).® |[|ndeed, hearsay
statements are adm ssible in an admnistrative proceeding and if
found to be credible and probative, may formthe sole basis for the

agency's decision. Redding v. Prince George's County, 263 M. 94,

110-11, 282 A 2d 136 (1971), cert. denied, 406 U S. 923 (1972);

Kade v. Charles H H ckey Sch., 80 M. App. 721, 725, 566 A 2d 148

(1989). Finally, the Court countenances the relaxation of
evidentiary rules so long as they are not applied in an arbitrary

or oppressive manner that deprives a party of his or her right to

3 Carroll v. Knickerboker Ice Co., 113 N.E. 507 (N.Y.
1916), is generally considered to be the first major case dealing
Wi th hearsay evidence in admnistrative proceedings. The first
Maryl and case to address hearsay evidence in the context of
adm ni strative proceedings is Standard Gl Co. v. Mealey, 147 M.
249, 127 A 850 (1925). In Mealey, it was alleged that M.
Meal ey' s | eukem a conditi on was aggravated by an acci dental
injury suffered during the course of his enploynent. H's w dow,
bui | di ng superintendent, and three doctors who had treated him
just before his death testified that Mealy had told each of them
he had slipped and hit his left side at work. 1d. at 251-52, 127
A. at 851. The Court held that the hearsay evi dence was
adm ssi bl e before the Wrknmen's Conpensati on Conm ssion as | ong
as there is an "assurance of reliability.” 1d. at 254, 127 A at
851.
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a fair hearing. Conm ssion on Medical Discipline v. Stillmn, 291

Ml. 390, 422, 435 A 2d 747 (1981).

Appel I ant, while acknow edgi ng that hearsay evidence nmay be
adm ssible in admnistrative proceedings if probative and credi bl e,
asserts that the hearsay testinony in the instant case was
i nconpetent. In support of his contention, he cites the foll ow ng

| anguage from Departnent of Public Safety and Correctional Servs.

v. Scruggs, 79 M. App. 312, 556 A 2d 736 (1989):

The critical requirement . . . is that whether in judicial or
adm ni strative proceedings, the evidence presented nust be
consi dered, "conpetent." We believe that the Legislature

clearly has indicated its intent that evidence which would be

consi dered "inconpetent”, and for that reason inadm ssible for

substantive purposes in judicial proceedings, should also be

excl uded in proceedi ngs before adm ni strative agenci es.
Id. at 322. Appellant, however, fails to recognize that it is not
the hearsay nature of proffered evidence that is determ native of
whet her such evidence is adm ssible. Instead, as our analysis of
the Court of Appeals's jurisprudence on this issue indicates, the
evi dence's probative value, reliability, and fairness of its
utilization are the principal factors considered in the conpetency
anal ysi s.

In the instant appeal, appellant has not articul ated how the
statenents nmade by Ms. Nelson to the officers were inconpetent or
unreliable except for his bald assertion that he was denied the
opportunity to cross-exanmne M. Nelson. Nor has appell ant
denonstrated how the Board's decision to consider M. Nelson's

hearsay statements was arbitrary or oppressive. Nevertheless, in
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the interests of ensuring that appellant's due process rights
remain untramrelled we shall proceed with our own i ndependent
anal ysi s.

It is inproper for an agency to consider hearsay evidence
w thout first carefully considering its reliability and probative
val ue. One inportant consideration for a hearing body is the
nature of the hearsay evidence. For instance, statenents that are
sworn under oath, see Kade, 80 MI. App. at 726, 566 A 2d at 151,

Ei chberg v. Mryland Bd. of Pharnacy, 50 M. 189, 194, 436 A. 2d

525, 529, or made close intine to the incident, see R chardson v.

Pearles, 402 U S 389, 402 (1971), or corroborated, see

Consolidated Edison v. NL.R B, 305 US. 197, 230 (1938) ("nere

uncorroborated hearsay or runor does not constitute substantia

evi dence") ; VWl |l ace V. District of Col onbi a  Unenpl oynent

Conpensation Bd., 294 A 2d 177, 179 (D.C. 1972), ordinarily is

presuned to posses a greater caliber of reliability. 1In the case
at bar, M. Nelson's statenents were not sworn. Nonet hel ess

al t hough not sworn, Ms. Nelson's comments to the officers, if made
wi th knowl edge of their falsehood, with an intent to deceive the
investigating officer, and with an intent to cause an investigation
or other simlar action to be taken as a result of the lie, could
have subjected her to crimnal penalties. See MI. Ann. Code, art.
27 8 150 (crimmnalizing false statenents to police officers);

Johnson v. State, 75 Ml. App. 621, 634, 542 A 2d 429 (1988), cert.

denied, 316 M. 675, 561 A 2d 215 (1989). Furthernore, a
15



relatively short period elapsed from the point of the alleged
incident until the time Ms. Nelson recounted her story to Oficer
Moore and Lieutenant Henderson. Appel lant testified that M.
Nel son entered the apartnment at approximately 3:30 a.m Oficer
Moore testified that he received a call to respond to an incident
at Ms. Nelson's residence at 3:51 a.m on the night in question.
Li eutenant Henderson testified that his encounter wth appellant
occurred "[a] pproximately close to 4:.00 a.m"” Thus, while Ms.
Nel son's statenents m ght not constitute an "excited utterance",
see Ml. Rule 5-803(2), their relative proximty in time to the
allegedly heated incident is a factor that enhances the reliability

of her statenent. Cf. Dennis v. State, 105 Md. App. 687, 699-700,

661 A 2d 175, cert. denied 340 M. 500, 667 A 2d 341 (1995)

(concluding that statenment to police was excited utterance when it
was nmade approximately twenty mnutes after declarant called police
and at tinme declarant net police officer she was "very upset
alnost to the point where she was hysterical") (Wlner, CJ.).
Finally, Ms. Nelson's testinony was corroborated by the fact that
Li eut enant Henderson testified to noticing red marks on both sides
of Ms. Nelson's neck and that her face was puffy and red. This
furnished the board with evidence independent of M. Nelson's
statenments, that refuted appellant's contention that he did not
assault, strike, or choke M. Nelson, thereby enhancing the
reliability of M. Nelson's statenents as relayed by the
Departnental w t nesses.
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Appel l ant cites our decision in Don-Neil Kade v. The Charles

H Hickey Sch., 80 M. App. 721, 566 A.2d 148 (1989) for the

proposition that hearsay statenents nust be conpetent to be
adm ssible in an admnistrative proceeding. Kade invol ved
all egations of msconduct of a supervisor at a state-operated
detention facility. At the hearing before the agency, the school's
superintendent testified as to statenments made to him by others
concerni ng Kade's conduct. The superintendent, however, was not
present during the alleged incidents. In addition, a report by the
enpl oyee who was allegedly on the receiving end of Kade's
inproprieties and other witten statenments of students who had
all egedly witnessed the incident were admtted into evidence. |d.
at 724-26, 466 A.2d at 150-51. In reversing the Departnent of
Personnel ' s deci sion to suspend Kade, we held as follows:

Under the circunstances of the instant case, we hold that DOP
[ Department of Personnel] inproperly based its decision to
affirmappellant's suspension on the witten statenents of his
co-workers and the students at the Charles H Hi ckey School.
Even though the statenents were relevant, there was no
indication that this hearsay evidence was reliable, credible
or conpetent. The statements which were submtted by
appel l ant's co-workers are not under oath and do not reflect
how they were obtained. Simlarly, the statenents submtted
by the students are not sworn or dated, and they do not give
any indication of the circunstances under which they were
given. Furthernore, there was no evidence that the students
were conpetent witnesses to the incident which gave rise to
appel l ant's suspensi on.

Credibility was critical in nmaking a determ nation of whether
appellant was guilty of msconduct . . . . Appel l ant' s
version of what occurred that evening was dianetrically
opposed to the version set forth in the witten statenent on
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whi ch DOP based its decision . . . . DOPs hearing officer

had no basis for evaluating the credibility of the declarant

of the witten statenents on which she based her proposed

order . . . . Wthout that ability appellant's right to a

fair hearing on the allegations of the appellees was

conpr om sed.
ld. at 726-27. Thus, our decision in Kade nakes clear that notions
of fairness inpose limts on the use of hearsay in admnistrative
proceedi ngs. 1d. at 725, 566 A 2d 150.

Appel l ee retorts by noting several differences between the
evi dence presented in Kade and the instant matter that underscore
why the hearsay evidence in this case is reliable, and therefore
adm ssible, while the statenents in Kade were not. |In Kade, only
one live witness testified, through whom the hearsay statenents
were identified and admtted. Here, Oficer More's and Lieutenant

Henderson's recounting of M. Nelson's statenents were each

consistent wth, and supported the testinony of, the other. See

e.qg., Mealey, 147 M. at 255, 127 A at 851 (basing, in part, its

hol di ng that hearsay evidence was reliable on the nunber of w tness
who testified as to declarant's statenents). Second, the hearsay
statenents in Kade did not reflect the circunmstances under which
they were prepared, while the police report containing Ms. Nelson's
statements did. Third, the Kade w tnesses' statenments were not
dated or verified nor was there any indication of the w tnesses'
ages or addresses. No such problens existed in this case. 1d. at
726. Additionally, wunlike Kade, Oficer More and Lieutenant

Ri chardson were able to corroborate Ms. Nelson's statenents by
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w tnessing the |ocation and extent of her injuries thensel ves and
by conducting an official investigation soon after the alleged

battery. Finally, the Kade Court noted that hearsay statenments are

properly consi dered when there i s soneone who coul d be exam ned as
to when, where, and how the hearsay statenents were nade. |d. at
728. Based on our own conparison of the pertinent facts of Kade
with those in the instant matter, we conclude that appellant's
reliance on Kade is unavailing because the hearsay statenents in
the instant suit possessed a greater quantum of reliability, and
were therefore not inadm ssible on inconpetency grounds.

We would be remss in our analysis if we failed to consider
the Court of Appeals's adnonition that adm nistrative agenci es nust
observe basic rules of fairness as to the parties before them

Fairchild Hller Corp. v. Supervisor of Assessnments, 267 M. 519,

523, 298 A 2d 148 (1973). W have recogni zed that a basic tenet of
fairness in admnistrative adjudications is the requirenent of an

opportunity for reasonabl e cross-exam nation. Anerican Radio-Tel.

Serv. v. Public Serv. Commin, 33 Mi. App. 423, 434, 365 A 2d 314,

320 (1976). There, we concluded that it was error to admt two
affidavits because the affiants were not available for cross-

exam nati on. Further, in Tron v. Prince George's County, 69 M.

App. 256, 517 A 2d 113 (1986), the County, in order to dispute a
disability claim introduced the witten reports of three
physi ci ans who had exam ned Tron and the testinony of a doctor who
exam ned those reports and concluded that the disability was not
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wor k-rel ated. Once again, we recogni zed that "a reasonabl e right
of cross examnation nust be allowed,” in an admnistrative
adj udi catory proceeding by statute and case |aw. ld. at 261

(quoting Hyson v. Montgonery County Council, 242 M. 55, 67, 217

A 2d 578, 585 (1966)). Accordingly, we concluded that Tron's ri ght
to a fair hearing had been denied because "the opportunity to
cross-examne wtnesses is a requirenment of admnistrative
adj udi catory hearings . . . [and b]ecause no live w tnesses were
produced." 1d. at 263.

In the case at bar, Ms. Nelson was the target of appellant's
all eged m sconduct in the pertinent charges. Odinarily, a
conplaining witness who is also a "victint cannot be viewed as
neutral and detached. Such concerns are |less weighty in cases when
hearsay statenments come into evidence through a disinterested
W t ness because they tend to be nore reliable than statenents
i ntroduced through a wtness who has an interest in the subject

mat t er underlying the controversy. Denbeck v. Bethl ehem

Shi pbuilding Corp., 166 M. 21, 28, 170 A 158, 160 (1934); see

Bet hl ehem Steel Co. v. Taylor, 158 M. 116, 148 A 246 (1930).

Thus, there is sone force behind appellant's argunent that in a
hearing to determ ne whether he would be permtted to retain his
livelihood, due process requires that he be accorded the

opportunity to cross-exam ne a conplaining wiwtness. Cf. Mryl and

Dept. of Human Resources v. Bo Peep Day Nursery, 317 Md. 573, 600,

565 A 2d 1015, 1028-29 (1989), cert. denied, 494 U.S. 1067 (1990).
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Nonet hel ess, because appellant failed to exercise his right to
subpoena Ms. Nelson, see MI. Ann. Code, art. 27 § 730(j),* we
conclude that he has effectively waived his right to conpl ain about
a denial of the opportunity to cross-examne Ms. Nelson.® In 1971,

the Supreme Court in Richardson v. Pearles, 402 U S. 389 (1971),

uphel d the adm ssion of hearsay evidence in a proceeding before the
Social Security Board, noting that Pearles's |lawer could have

subpoenaed the hearsay declarant but did not do so. 1d. at 404-05.

Al though not citing Pearles, we held in Anerican Radio that the

error in admtting affidavits, w thout subjecting the affiant to

4 The rel evant portion of section 730(j) reads as foll ows:

Summonses. -- (1) The chief, or hearing board
shall in connection with any

di sci plinary hearing have the power to . :

i ssue summonses to conpel the attendance and
testinony of witnesses . . . . Any party my
request the chief or hearing board to issue a
sumons or order under the provisions of this
subtitle.

(2) I'n case of disobedience or refusal to
obey any of these summonses, the chief, or
hearing board, may apply to the circuit court
: for an order requiring the attendance
and testinony of the witness . . . , wthout
cost. Upon a finding that the attendance and
testinony of the witness . . . . is relevant
or necessary, the court may issue an order
requiring the attendance . . . wthout cost,
and any failure to obey an order of the court
may be puni shed by the court as a contenpt

t her eof .

> The record indicates that it was not inpossible for
appellant to |ocate Ms. Nelson in light of the fact that he had
spoken with her at |east once since the alleged incident.
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cross-exam nation, was harnl ess because the opponents "made no
request for . . . an opportunity to bring the affiant in for cross-
examnation.” 33 Ml. App. at 435, 365 A 2d 320. Finally, in Tron,
we distinguished Pearles on the ground that Tron had not been
furni shed wi th subpoena power, while the claimant in Pearles failed
to exercise his right under the Social Security Act to subpoena
adverse witnesses. W read Pearles as standing for the proposition
that claimnts who forgo their right to subpoena known, materia

w tnesses effectively waive any objections to denial of an
opportunity to cross-exanmne. 69 Ml. App. at 264, 517 A 2d 117.

Accord Changing Point, Inc. v. Maryland Health Resources Pl anni ng

Commin, 87 Md. App. 150, 172, 589 A 2d 502 (1991); but cf. Kade, 80

Md. App. at 726, 566 A 2d at 151 (concluding that hearsay was
reliable based on the fact that hearsay proponent did not subpoena
declarant). W conclude that, in light of appellant's failure to
subpoena Ms. Nel son, the adm ssion of her statenents to Oficer
Moore and Lieutenant Henderson did not vitiate appellant's right to

a fair admnistrative hearing.

Appel lant's other contention is that the board s decision to
recommend term nati on was not supported by substantial evidence.
In particular, he contends that, based on the evidence presented at
the hearing, it was unreasonable for the board to conclude that he
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was i nsubordi nate or that he di sobeyed the | awful conmand or order
of a superior officer.

Under Section 10-222(h)(3)(v) of the APA, a review ng court
may reverse or nodify an agency decision if a substantial right has
been prejudiced because a finding is unsupported by conpetent,
material, and substantial evidence in light of the entire record as

subm tted. See Anderson v. Departnent of Public Safety and

Correctional Servs., 330 M. 187, 215, 623 A 2d 198 (1993);

Strother v. Board of Educ., 96 M. App. 99, 108, 623 A 2d 717

(1993). In reviewng an agency's factual findings, we therefore
apply the "substantial evidence" test to the final decisions of an

adm ni strative agency. Erb v. Maryland Dept. of Environnent, 110

Md. App. 246, 256, 676 A . 2d 1017 (1996); Meyers v. Montgonery

County Police Dept., 96 Ml. App. 668, 708, 626 A 2d 1010 (1993)
(substantial evidence test applied in review ng LEOBR proceedi ngs) .
Under the substantial evidence standard, a review ng court mnust
uphol d an agency's determnation if it is rationally supported by
the evidence in the record, even if the reviewing court, left to
its own judgnent, mght have reached a different result.

Departnent of Econom c and Enploynent Dev. v. Lilley, 106 M. App.

744, 754, 666 A 2d 921 (1995).

When a review ng court exam nes the manner in which an agency
applied law to facts, which is a judgnental process involving a
m xed question of |aw and fact, great deference nust be accorded to

the agency. Gay v. Anne Arundel County, 73 Mi. App. 301, 309, 533
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A. 2d 1325 (1987). Accordingly, the test of appellate review of an
adm ni strative agency is whether a reasoning mnd could have
reached the factual conclusion that the agency reached, consistent
with the proper application of controlling | egal principles. See

Mot or Vehicle Adnmin. v. Lindsay, 309 Md. 557, 564, 525 A.2d 1051

(1987); Baltinore Bldg. and Constr. Trades Council v. Barnes, 290

Mmd. 9, 17, 427 A 2d 979 (1981); Unerley v. People's Counsel for

Balto. County, 108 Md. App. 497, 503, 672 A 2d 173, cert. denied,

342 Md. 584, 678 A 2d 1049 (1996) (citation omtted). Qur review
of an adm nistrative agency's factual findings entails only an
apprai sal and evaluation of the agency's fact-finding and is not an
i ndependent decision on the evidence. Further, we may not
substitute our judgnent for that of the agency concerning the
appropriate inferences to be drawn fromthe evidence. Erb, 110 M.
App. at 256-57, 676 A 2d 1017 (1996). On the other hand, a
review ng court may substitute its judgnent on |aw for that of the
agency if the factual findings supported by substantial evidence
are susceptible of but one |egal conclusion, and the agency does

not so concl ude. West i nghouse Elec. Corp. v. Callahan, 105 M.

App. 25, 34, 658 A.2d 1112 (1995).

In Conmmissioner, Balto. City Police Dep't v. Cason, 34 M.

App. 487, 368 A 2d 1067, cert. denied, 280 M. 728 (1977), we

summari zed the scope of review concerning an agency's factual
determ nations as foll ows:
(1) Areviewi ng court may, and shoul d, exam ne any inference,
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drawn by an agency, of the existence of a fact not shown by
direct proof, to see if that inference reasonably follows from
other facts which are shown by direct proof. |If it does, even
t hough the agency mght reasonably have drawn a different
i nference, the court has no power to disagree with the fact so
i nferred.

(2) Areviewi ng court may, and shoul d, exam ne any concl usion
reached by an agency, to see whether reasoning mnds could
reasonably reach that conclusion from facts in the record
before the agency, by direct proof, or by possible inference.
| f the conclusion could be so reached, then it is based upon
substantial evidence, and the court has no power to reject
t hat concl usi on.

(3) Areviewing court may, and shoul d, exam ne facts found by
an agency, to see if there was evidence to support each fact
found. |If there was evidence of the fact in the record before
t he agency, no matter how conflicting, or how questionable the
credibility of the source of the evidence, the court has no
power to substitute its assessnment of credibility for that
made by the agency, and by doing so, reject the fact.

Ld. at 508.

year

This Court's viewpoint was echoed by the Court of Appeal s one

later in Bulluck v. Pel ham Wod Apts., 283 Ml. 505, 390 A 2d

1119 (1978). The Bulluck Court defined "substantial evidence as

such relevant evidence as a reasonable mnd m ght accept as
adequate to support a concl usion.

* * %

[Qur reviewis |[imted] to whether a reasoning mnd reasonably
coul d have reached the factual conclusion the agency reached

[In applying the substantial evidence test] a court should
[not] substitute its judgnment for the expertise of those
persons who constitute the adm nistrative agency from which
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t he appeal was taken.[9]

[ D] eci sions of admnistrative agencies are prinma facie correct
[and] carry with themthe presunption of validity

Id. at 512-13 (internal citations omtted).

Appel l ant contends that there is nothing in the record that
woul d indicate that the rules and regul ations he allegedly viol ated
apply to off-duty police officers. This contention bespeaks
appellant's failure to appreciate the applicability of the rules
and regul ations governing nenbers of the Baltinore City Police
Departnent. General Order 2-88, promul gated 24 June 1988, contains
the follow ng Policy Statenent:

Rul es and Regul ations are necessary for the achievenent of

or gani zati onal goals. Primary anong these goals is a

requi rement that all nenbers of the departnent adopt a general

standard of conduct on and off-duty consistent with the
prof essi onal standards of the |aw enforcenment comunity.

(enphasi s added).
Rule 1 of General Order 2-88 provides that any m sconduct either

within or wthout Baltinore Gty, subjects a nenber of the

departnent to disciplinary action by the Comm ssioner. See also
Rule 1, Section 1 ("All nenbers of the departnent shall be .

quiet, civil and orderly at all tinmes . . .") (enphasis added).

Finally, Rule 1, Section 13 provides that "[n]o nenber of the

departnent shall at any tinme be insubordinate or disrespectful to

a superior." (enphasis added). The regulations nake no distinction

6 See Ml. Code Ann., State Gov't § 10-213(i) (noting that
agencies may rely on "its experience, technical conpetence, and
speci al i zed know edge in the eval uation of evidence").
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between officer m sconduct occurring either on or off-duty.
I nstead, the rules and regul ations contained within General Oder
2-88 were undoubtedly designed to apply to nenbers of the Baltinore
City Police Departnent regardl ess of whether they are on duty. See

Beeler v. Behan, 55 Md. App. 517, 525, 464 A 2d 1091, cert. deni ed,

298 Md. 243, 469 A 2d 452 (1983) (holding that police officer could
be disciplined for wviolating police departnment regulation
prohibiting public criticismor ridicule of official action even
t hough police officer's remarks were made while he was of f-duty).

Turning to the insubordination charge, we conclude that
sufficient evidence was presented at the hearing to sustain a
guilty finding on that charge. Li eut enant Henderson testified,
al beit in somewhat conclusionary fashion, that appellant "showed
absolutely no cooperation whatsoever," his attitude was "very
antagonistic . . . [n]o professionalismwhat-so-ever [sic],"” and
that he was "abrupt" and "verbally uncooperative" during the
investigation, despite the fact that Lieutenant Henderson was
dressed in full uniform Such evidence reasonably led the board to
conclude that appellant's failure to accord the proper respect to
a fully wuniformed superior officer rose to the Ilevel of
i nsubordi nati on as contenplated by Rule 1, Section 13. M ndful of
the board' s expertise in determ ning what conduct underm nes the
Departnent's interest in "good order, efficiency, or discipline" we
shall not disturb the board's concl usions concerning Charge 1 and
Charge 4, Specification 1 (insubordination toward Lieutenant
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Hender son) .’
Appellant also objects to the board's finding that he
di sobeyed a |l awful order or command. Essentially, appellant clains
t hat no evidence was introduced before the hearing board indicating
t hat Lieutenant Henderson actually ordered him to |eave the
apart nent. Appel | ee seeks to justify the Board's finding as to
this charge by pointing out that Lieutenant Henderson tried to nmake
his w shes known "as strong as possible."” To anal yze properly
this contention we examne the followng portion of the hearing
transcript:
[ LI EUTENANT HENDERSON]: . . . | advised
[appel lant] that Northern District was a
profile district for donestic violence, our .
: main policy is that of arrest and given
that would he | eave the apartnent and he said
no. | said, "Wll, let's try this --" | said,
"How many years do you have on the
departnent," thinking maybe he was new. He
told me | think eight years. | said, Well,

then you've got enough tinme on to realize
right now you nmy be suspension of powers

[sic] and having you . . . take this up with
your major Monday norning or placing you under
arrest for donmestic assault. | said, bearing

that in mnd, will you |leave? And he tells ne
No, her nother |ives around the corner. She
can |l eave. And that when | told himthat was
not one of his options.

" W& note in passing that appellant's deneanor while
testifying at the hearing did not aid his cause in refuting the
i nsubordi nati on charge. For instance, appellant begrudgingly
acknow edged that, at the tinme of the alleged incident,
Li eut enant Henderson was his superior. Further, the Chairperson
of the trial board, on at |est one occasion, adnoni shed appel |l ant
to accord the proper decorum and deference to the proceedi ngs.
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Vell, | talked to Ms. Nelson . . . . | said,
"Do you want himarrested," and she said, "No,
| just want himto | eave."

* * *
So when | told Travers again, | said, "Wth
that in nmnd, do you want to |eave the
apartnent."” and he said, "No." There was

absol utely no cooperation whatsoever. At this
tinme | turned around to Ms. Nelson and | . .
said, "Let nme put it this way, M. Nelson .

[d]o you fear for your safety if | |eave
this man in this apartnent,” and she said
Yes, | do."

So therefore | said, "Okay." She said she'd
probably just have him|leave, he refused to do
that and | said, "Well, then with that in
mnd," | said, "You going to |leave? | never
actually ordered himto |eave the apartment.
| tried to make it as strong as possible --
and he refused. At that time | told him he
was under arrest for donestic violence assault

[ ASSI STANT SCLIC TOR]: Now, you said that you
never actually ordered himto | eave?

A No, sir, | did not.

Q But did you nmake it clear to himthat it
was in his best interests to | eave?

A | made it clear to him several tines he
shoul d | eave. And even | told him | said,
"If you don't |eave you could be placed under
arrest."” :

Q You tried to work with him in other words?

A Yes, | did.
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(enphasi s added).
CGenerally, it is recognized el sewhere that an "order" is a
mandate or precept, or a commnd or direction authoritatively

given. Brady v. Interstate Commerce Conmin, 43 F.2d 847, 850 (4th

Cir. 1930); Bankers Fire & Marine Ins. Co. v. Bukacek, 271 Al a.

182, 123 So. 2d 157, 165 (1960). In the context of the United
States mlitary, an "order" is a comunication that tells a service
person receiving the order what to do or what not to do. United

States v. Mlaughlin, 14 MJ. 908, 910 (NMC MR 1982). To be

characterized as an "order," a comunication nust anount to a
"positive command."” United States v. Warren, 13 MJ. 160, 161
(C.MA 1982).

In the Arned Forces, the sanctions for disobedience of an
order can be severe. Thus, the recipient of an order nust be
pl aced on notice that the proponent of the order is bringing his or
her authority to bear in order to conpel conpliance. | f such
notice is given, the recipient should be well aware that by
nonconpl i ance, he subjects hinself to severe punishnent. Warren,
supra.

Nonet hel ess, it is understood that a communi cati on need not be
expressed in perenptory formto constitute an order, but rather may

be expressed in a courteous form Mlaughlin, supra. W recognize

that there nust be significant flexibility in the formorders my
take so as to bal ance the conpeting interests of discipline, high
noral e, and good order. Simlarly, we are cognizant of the fact
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that "orders" are often given in "toned-down" form when the
recipient is under great enotional stress. See id. at 910. The
af orenmenti oned notw t hstandi ng, such orders nust |eave no doubt
that its proponent intended that his or her order be obeyed. See
id. at 910-11. Statenents that are neant to be orders nust not
| ack specificity of neaning, cannot be nere statements of w shes or
views, nor can they be nmerely advisory. |d. at 911

An anal ogous construction to "order" has been applied in the

context of disciplinary proceedings arising within a civilian

police force. 1In Cheney v. Gty of Sonmersworth, 122 N H 130, 441
A 2d 1172, 1173 (1982), the court held that an "order" which when
di sobeyed is sufficient cause for dismssal from a police
departnent, is a command or direction authoritatively given and
enconpasses conmands, instructions, and directions emanating from
a superior which directs or requests a subordinate's action. It is
not a suggestion or request but a command whi ch | eaves no room for
exerci sing of discretion.

In the case at bar, our review of the record failed to uncover
evi dence that Lieutenant Henderson ordered appellant to | eave the
apartnent. First, Lieutenant Henderson testified under both direct
and cross-exam nation that he never ordered appellant to | eave the
apartnment. Instead, he advised appellant that it was in his best
interest to |eave. Al though he sought to nmake his desires "as
strong as possible", Lieutenant Henderson's statenents were nerely
precatory and not commands or orders. Further, his statenents gave
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appel l ant a choice: |eave the apartnment or be arrested for donestic
assaul t. Thus, appellant had the discretion to abide wth
Li eut enant Henderson's w shes and | eave the apartnment on his own or
be arrested.® Finally, there is no indication that Lieutenant
Hender son was bringing his authority as a superior officer to bear
in order to secure appellant's conpliance. On the contrary, the
i nteraction between Henderson and appel |l ant was nore akin to police
officer and alleged donestic abuser rather than Lieutenant to
police officer. Accordingly, we conclude the record is bereft of
substantial evidence such that reasonable mnds coul d concl ude that
appellant failed to obey a command or order of a superior officer

(Charge 2, Specification 1 and Charge 4, Specification 2).

CONCLUSI ON

Because the board's conclusions as to two specifications were
not supported by substantial evidence, we shall vacate the judgnent
of the circuit court and instruct it to remand this case to the
Baltinore Gty Police Departnment. As the remai nder of the board's
conclusions are affirnmed, the Departnent need not conduct a new
evidentiary hearing. Instead, the Departnent shall reconsider what

action, if any, it wll take against appellant, considering only

8 Appel | ee has not made us aware of any provision in the
Baltinore City Police Departnment rules and regulations in which a
police officer can be subjected to i medi ate incarceration for
sinply failing to follow a superior's order or conmand.
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t hose conclusions that we have affirned. W are conpelled to
direct this renmand because appellee's decision to termnate
appel lant's enploynent was predicated facially on the collective
charges agai nst appellant. For us to assess whet her appellee would
have fired appellant on only those charges and specifications we
here sustain would usurp the adm nistrative agency's prerogative
and adm ni strative experti se.

Lest there be any confusion, however, our decision in this
matter does not reflect this Court's view as to the propriety of
the board's recommendation or the Police Comm ssioner's ultimte
Order to discharge appellant. | nstead, we nerely concl ude that
insufficient evidence was adduced at the hearing to support a
r easonabl e concl usi on that appellant violated the order or command
of a superior and, therefore, appellee nust decide what action to
t ake agai nst appellant on the remaining affirmed charges. Finally,
our decision in this matter does not conpel the reinstatenent of
appel l ant's enpl oynent pending the board's recomendati on and the
Comm ssioner's ultimte deci sion.

JUDGVENT OF THE CIRCU T COURT FOR
BALTI MORE CTY VACATED W TH
| NSTRUCTI ONS TO REMAND THI S CASE TO
THE BALTI MORE G TY PQLI CE DEPARTMENT
FOR FURTHER PROCEEDI NGS CONSI STENT
WTH THIS OPINION, COSTS, IN OUR
DI SCRETIQN, TO BE DI VIDED EVENLY
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BETWEEN APPELLANT AND APPELLEE.
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